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CASES 

ARGUED  AND  DETERMINED 

IN  THE 

HIGH    COURT   OF   CHANCERY. 


In  the  Matter  of  The  WESTERN  BANK  OF 

SCOTLAND.  jJS. 

rpHIS  was  an  application,  ex  parte,  under  the  sects.  12    Before  The 

-*•      and  13  of  the  statute  21  &  22  Vict.  c.  60,  which     c^ellor 

provide  that  orders  made  in  the  Court  of  Session  in     ^  Lord 

Scotland,  in  the  course  of  winding  up  a  company,  shall  ^,         , 

be  enforced  in  .England  by  the  Courts  which  would  have  ex  parte,  under 

had  jurisdiction  if  the  registered  office  of  the  company  ^^  qq  ^  jg'* 

were  established  in  England,  and  in  such  manner  in  all  13,  for  the  in- 

respects  as  if  such  order  had  been  made  by  the  Court  order  of  the 

required  to  enforce  the  same  in  the  case  of  a  company  9°"'*  oJ^Ses- 
,  sion  in  Scot' 

within  its  own  jurisdiction ;  and  that  the  last-mentioned  land  directing 

Court  shall  cause  such  order  to  be  registered,  or  shall  contributOTiei 
take  such  other  steps  in  the  matter  as  may  be  requisite  of  a  sum  of 
for  enforcing  the  order,  as  if  it  were  the  order  of  the  ™efauU  atiwh- 
Court  enforcing  the  same.     The  present  application  was  meut. 
to  have  an  order  of  the  Court  of  Session  directing  cer- 
tain 
Vol.  I— 1.  B  p.Fj, 


1869. 

In  re 
Western 
Bank  of 
Scotland. 
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tain  shareholders  in  the  above-mentioned  company  to 
pay  a  sum  of  money  as  contributories,  or  in  default 
the  attachment  of  their  persons  and  their  estate  and 
goods  might  be  inrolled  in  this  Court. 

The  order  had  been  passed  and  entered  at  the  Rolls. 

Mr.  C  Swanston,  in  support  of  the  application,  said 
that  it  was  mentioned  to  the  Court  as  being  the  first  case 
which  had  occurred  under  the  act,  and  on  account  of  the 
act  not  expressly  directing  inrolment. 

The  Lord  Chancellor,  after  conferring  with  the 
Registrar  as  to  the  propriety  of  the  application  being 
made  ex  parte,  made  the  order. 

In  another  case  of  an  order  made  in  the  matter  of  the 
same  company,  his  Lordship  declined  to  direct  the  in- 
rolment until  the  order  had  been  passed  and  entered, 
but  this  having  been  done,  the  order  was  subsequently 
made. 


In  the  Matter  of  M'KEAN'S  PATENT. 

rilHIS  was  a  petition  to  have  the  great  seal  afR«ed  to 
a  patent.  The  petition  was  answered  in  Septem- 
ber for  November  2,  and  on  the  3rd  September  notice 
was  given  to  the  Respondent,  who  did  not  file  any  affi- 
davits in  opposition  till  the  morning  of  November  2. 

Mr. 


Nov.  2, 

Before  The 

Lord 
Chancellor 

Lord 
Campbell. 

Where  a  peti- 
tion to  have 
the  great  seal 
afiixed  to  a  pa- 
tent had  been  filed,  and  the  Respondents  served  with  notice  two  months  before  the 
first  day  of  Michaelmas  Term,  for  which  day  the  petition  was  answered,  and  the 
Respondents  only  filed  affidavits  on  the  morning  of  that  day :  Held,  that  they  could 
not  be  read ;  and  the  patent  was  ordered  to  be  sraled. 
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Mr.  Hindmarch  and  Mr.  Druce,  in  support  of  (he       1859. 

petition^  submitted  that  the  affidavits  had  been  filed  too      ^^^ 

late  to  be  replied  to,  and  could  not  be  read.  M'Kean'i 

Patent. 

Mr.  Karslake,  for  the  Respondent. 

If  the  Petitioner  requires  time  to  answer  the  affidavits, 
the  Respondent  does  not  object  to  time  being  given  for 
that  purpose.  That  is  all  that  the  Petitioner  can  ask ; 
affidavits  are  not  rejected  in  ordinary  cases  because  filed 
at  the  last  moment.  If  this  is  not  done  as  between  ordi- 
nary litigants  in  private  cases,  much  less  should  it  be  here, 
where  there  is  a  higher  interest  at  stake.  The  public 
is  concerned  in  preventing  the  grant  of  an  invalid  patent. 
It  is  submitted,  therefore,  that  the  Court  will  at  once  hear 
the  matter,  unless  the  other  side  asks  that  it  may  stand  over 
to  answer  the  affidavits,  or  that  it  may  be  referred  back 
for  the  consideration  of  the  law  officer  of  the  Crown. 

Mr.  Hindmarch  in  reply. 

Two  months  have  elapsed  since  notice  of  the  petition 
was  served,  and  the  only  reason  given  for  the  delay  in  . 
filing  the  affidavits  in  opposition  is,  that  the  Respondent's 
witnesses  have  been  travelling  from  place  to  place  in 
Scotland,  and  that  in  consequence  their  evidence  could 
not  be  forthcoming  sooner. 


The  LoKD  Chancellor. 

Under  the  circumstances  of  this  case,  I  shall  make  the 
order  for  the  great  seal  to  be  affixed  to  this  patent. 
All  the  Petitioner's  proceedings  have  been  regular,  and 
he  is  entitled  to  have  the  great  seal  affixed,  unless 
a  case  is  shown  for  delay.  No  objection  was  made 
B  ^  before 
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1859. 

In  re 

M*Kean's 

Patent. 


before  the  officer  of  the  Crown,  before  whom  the  matter 
was,  though  all  the  regular  notices  had  been  given.  Still 
there  was  left  the  course  of  opposing  on  affidavit  before 
the  Lord  Chancellor  the  application  to  have  the  great 
seal  affixed  to  the  letters  patent.  But  in  pursuing  that 
course  diligence  must  be  used.  Now  on  this  the  first 
day  of  term,  the  party  opposing  comes  into  Court  with 
affidavits  not  filed  till  the  morning  appointed  for  the  hear- 
ing of  the  petition.  Under  these  circumstances  he  has 
been  guilty  of  such  negligence  as  to  deprive  him  of  his 
right  to  be  heard.  I  therefore  shall  make  the  order 
sought  by  the  petition. 


Mr.  Hindmarch  asked  for  costs. 

The  Lord  Chancellor  held  that  it  was  not  a  case 
for  costs. 


THIEDEMANN  v.  GOLDSCHMIDT  and  Others. 

nriHIS  was  an  appeal  from  the  decision  of  Vice- 
-*-  Chancellor  Stuart  upon  a  motion  for  a  decree,  re- 
ported in  the  first  volume  of  Mr.  Giffard's  Reports  (a), 
whereby  his  Honor  directed  the  delivery  up  of  certain  bills 
of  exchange,  and  made  perpetual  an  injunction  which 
had  been  granted,  restraining  the  Defendants  from  ne- 
gociating  or  taking  any  proceedings  upon  the  bills. 

The 

(a)  Page  142. 


Nov.  8. 

Before  The 
Lord 

Chancellor 
Lord 

Campbell 

and  The 
Lords  Jus- 
tices. 

Bills  of  ex- 
change in  the 
hands  of  fo- 
reign indorsees 
for  value  were 
accepted  in 
England  on 

the  faith  of  the  genuineness  of  a  bill  of  lading,  which  was  presented  to  the  acceptor  with 
the  bills  of  exchange  by  the  indorsees,  but  which  afterwards  proved  to  have  been 
forged  by  the  drawer.  The  indorsees  were  unaffected  with  notice  of  the  forgery  when 
they  obtained  the  acceptance.  In  a  suit  by  the  acceptor  against  the  iudorsees  for  de- 
livery up  of  the  bills,  aud  an  injunction  against  negociating  or  proceeding  at  law  upon 
them  :  Held,  that,  on  the  defendants  undertaking  to  deliver  up  the  bills  in  the  event  of 
the  judgment  at  law  being  against  them,  no  injunction  ODght  to  be  granted.] 
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The  Plaintiff,  a  cornfactor,  carrying  on  business  at        1859. 
Newcastle-on-Tyne,  by  letter  dated  the  12th  of  June^  ^^^^^^^ 
1858,  authorized  O.  F.  Homey er,  his  correspondent  at  v. 

Wolgast,  in  Prussia,  to  draw  upon  him  at  the  Union    ^^^  Others. 
Bank  of  London  against  a  transmittal  of  a  bill  of  lading 
of  a  cargo  of  wheat  to  be  shipped  to  the  Plaintiff  at 
Newcastle. 

O.  jP.  Homey er  accordingly,  on  the  26th  of  June^ 
1858,  drew  upon  the  Plaintiff  for  2,400/.,  in  six  bills  of 
exchange  of  400/.  each,  in  firsts  and  seconds,  payable 
to  his  own  order  at  two  months'  date.  Having  in- 
dorsed the  bills  in  blank,  he  inclosed  them  in  a  letter 
to  a  company  at  Berlin  called  the  Berlin  Discount 
Company,  then  acting  as  his  bankers,  together  with  a 
document  purporting  to  be  a  bill  of  lading  of  8,320 
scheffels  (about  1,500  quarters)  of  wheat  shipped  to 
Plaintiff  at  Newcastle. 


The  letter,  which  was  dated  26th  of  June^  was  as  fol- 
lows : — 

"  To  day  I  hand  you  2,4<X)/.  in  six  bills  for  400/. 
each  on  the  Union  Bank  of  London,  two  months'  date, 
firsts  and  seconds,  requesting  you  to  send  the  firsts  for 
acceptance,  and  to  negociate  the  seconds  at  the  most 
favorable  exchange.  At  the  same  time,  I  request  you 
will  cause  the  enclosed  bill  of  lading  to  be  given  up 
upon  the  acceptance  in  London,  "I  further  beg  you 
will  send  by  the  first  mail  for  my  account  to  Messrs. 
Ziemsen  &  Wibelitz,  in  Stettin,  thalers  4,800,  and 
to  me  thalers  6,000  bank  notes,  likewise  by  return  of 
post." 

Upon  receipt  of  this  letter,  the  company  forthwith 

tent 
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1869.       sent  the  firsts  of  exchange  for  acceptancei  together  with 

"^      the    document   purporting  to   be   a   bill   of  lading,  to 
Xhibdemann  ^ 

v.  Messrs.  Goldschmidt  ^  Bischoffsheim,  their  agents  in 

^^jJ'J'q*^^^^'^^  London;  and  they,  on  the  same  day,  made  the  remit- 
tances to  or  on  account  of  Homeyer,  as  requested  in 
the  letter. 

In  the  account  of  this  transaction  sent  by  the  company 
to  Homeyer,  on  the  1st  of  July,  1858,  they  deducted 
from  the  amount  of  the  bills  of  exchange  certain  charges 
for  brokerage  and  expenses  of  acceptance^  and  stated 
that  they  had  credited  his  account  with  the  balance. 
These  remittances  to  or  on  account  of  Homeyer^  and 
a  further  advance  to  him  of  3,000  thalers,  the  whole 
amounting  to  2,120L  or  thereabouts,  were,  as  the  com- 
pany stated  by  their  answer,  made  entirely  on  the  faith 
that  the  bills  of  exchange  would  be  duly  accepted  and 
paid. 

On  the  30th  Jufie,  1858,  Messrs.  Goldschmidt  «r 
Bischoffsheim  on  behalf  of  their  correspondents,  the 
Berlin  Discount  Company,  presented  to  the  Union  Bank 
of  London  for  acceptance,  on  account  of  the  Plaintiff, 
the  six  bills  of  exchange  which  had  been  sent  to  them 
by  the  company,  and  at  the  same  time  presented  to  and 
left  with  the  Union  Bank  the  paper  purporting  to  be  a 
bill  of  lading  which  had  accompanied  the  bills  of  ex- 
change. 

On  the  following  day,  the  Union  Bank  of  London, 
believing  the  paper  to  be  a  genuine  bill  of  lading,  pur- 
suant to  instructions  previously  received  from  the  Plain- 
tiff, accepted  on  his  account  the  six  bills  of  exchange. 

On  the  12th  July,  1858,  the  Plaintiff  fii*8t  discovered 

that 
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that  the  paper  writing  purporting  to  be  a  bill  of  lading        1859. 

had  been  forged  by  Homeyer,  and  that  no  wheat  what 

ever  had  been  shipped  by  him  to  the  Plaintiff.  v. 

GOLDSCHMIDT 


Messrs.  Goldschmidt  ^  Bischoffsheim,  by  their 
answer*  denied  that  they  had  made  any  representation 
as  to  the  genuineness  of  the  bill  of  lading  on  presenting 
the  firsts  of  exchange  for  acceptance,  and  it  was  admitted 
that  neither  they  nor  their  principals  had  at  that  time 
notice  of  the  forgery. 

The  firsts  of  exchange  presented  for  acceptance  were 
not  indorsed  by  the  Berlin  Discount  Company,  but  the 
company  afterwards  indorsed  the  seconds,  three  of  which 
they  negotiated  on  the  3rd  July,  at  Berlin. 

The  bill  sought  the  delivery  up  of  the  bills  of  exchange 
to  be  cancelled,  on  the  ground  that  the  Plaintiff*s  accept- 
ance thereof  had  been  obtained  by  fraud ;  and  an  injunc- 
tion to  restrain  the  negotiation  of  the  bills,  or  the  prose- 
cution of  any  action  thereon,  by  the  Messrs.  Gold-' 
Schmidt  &  Bischoffsheim,  or  the  Berlin  Discount  Com- 
pany. 

Mr.  Bacon  and  Mr.  Heiherington,  for  the  Plaintiff,  in 
support  of  the  Vice-Chancellor's  decree. 

In  Eobinson  v.  Reynolds  {a),  relied  upon  by  the  De- 
fendants before  the  Vice-Chancellor,  the  question  turned 
upon  the  form  of  the  pleadings,  and  the  decision  is  not 
of  general  application  in  all  cases.  That  case  differs 
from  the  present  in  one  material  respect  It  was  a  case 
on  a  discount.  There  the  bill  of  exchange  was,  with  the 
forged  bill  of  lading,  handed  over  the  counter  at  the 

Bank, 
(a)  2Q.B.  196. 


TuiBDfeMANN 
V. 

joldschmidi 
and  Othen. 
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1869.        Bank,  the    money   being   received  in  exchange.      The 

_  bank  thus  became  a  holder  for  value,  and  indorsed  both 

Thiedemann  ' 

V.  the  bill  of  exchange  and  the  bill  of  lading.     That  was 

and  oSiers.^  a  discounting  transaction.  Not  so  the  present.  The 
Berlin  Discount  Company  received  the  bills  with  a  di- 
rection to  send  the  firsts  to  London  for  acceptance  with 
the  pretended  bill  of  lading,  and  to  negotiate  the  seconds. 
At  the  same  time  Homeyer,  who  had  long  been  their  cus- 
tomer, drew  upon  them  for  various  sums  of  money,  without 
reference  either  to  the  negotiation  or  discounting  of  the 
bills  of  exchange.  The  bank,  pursuant  to  the  direction, 
sent  the  firsts  of  exchange  and  bill  of  lading  (both  unin- 
dorsed by  them)  to  London,  but  kept  the  seconds  in  their 
own  possession.  This  transaction  was  not  by  way  of 
discount.  The  bank  advanced  the  sums  upon  Homeyer's 
drafts,  not  upon  the  credit  of  the  bills  of  exchange,  but 
upon  Homeyer  8  credit  as  their  customer.  That  this  was 
80,  is  shown  by  the  charge  subsequently  made  for  broker- 
age by  the  bank,  as  if  they  had  obeyed  Homeyer' s  in- 
structions, and  commissioned  a  broker  to  discount  the 
bills.  Under  these  circumstances  the  bank  were  not,  it 
it  is  submitted,  holders  for  value  of  the  bills,  but  merely 
agents  of  Homeyer^  and  their  possession  of  the  bills  can 
give  them  no  rights  other  than  those  of  Homeyer. 

The  acceptance  of  the  bills  was  obtained  by  means  of 
a  fraud  practised  upon  the  Plaintiff  and  the  Union 
Bank.  The  bills  are  shown  to  have  been  accepted  on 
the  faith  that  the  document  handed  by  the  Defendants 
Ooldschmidt  ^  Bischoffsheim  to  the  acceptor  at  the 
time  of,  and  as  the  consideration  for,  the  acceptance  was 
a  valid  document :  a  faith  which  resulted  from  the  repre- 
sentation implied,  though  not  expressly  made  by  the 
Defendants,  on  presentment  of  the  bills  of  exchange  for 
acceptance  and  delivery  of  the  bill  of  lading.  The  De- 
fendants must  have  known  that  Homeyer  had  no  autho- 
rity 
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rity  to  draw  the  bills  except  against  the  produce  of  the        1859. 
bill  of  lading,  and  that  the  PlaintiflTs  acceptance  was  to       ^'^^>^^^^ 
be  conditional  upon  his  receiving  a  good  bill  of  lading.  ^, 

The  whole  consideration,  therefore,  fails  as  between  the  Goldschmidt 
Defendants  and  the  acceptor.  The  Defendants  were  the 
channel  through  which  a  fraud  had  been  committed  upon 
the  Plaintiff;  and  though  they  themselves  were  innocent 
of  any  participation  in  such  fraud,  the  Plaintiff  is  justified 
in  refusing  payment  of  the  bills. 

They  referred  to  Lickbarrow  v.  Mason  (a) ;  Jones  v. 
i?yrftf(6). 

Mr.  MaUns  and  Mr.  Ferrers,  for  the  Defendants,  in 
support  of  the  appeal. 

In  a  case  circumstanced  as  the  present,  there  is  no 
defence  in  equity  which  is  not  equally  available  at  law. 
A  Court  of  Law  has  complete  jurisdiction,  and  the  bill 
ought  to  be  dismissed.  It  is  immaterial  as  regards  the 
Defendants  the  Berlin  Discount  Company,  whether  this 
case  is  identical  in  its  circumstances  with  Rohinson  v. 
Reynolds,  or  not.  The  question  is,  are  they  holders 
for  value  of  the  bills  in  question  or  not?  If  they  are 
the  mere  agents  of  Homeyer,  the  Plaintiff  has  a  good 
defence  upon  the  bills  at  law,  and  does  not  require  the 
assistance  of  a  Court  of  Equity.  If,  on  the  other  hand, 
the  Defendants,  the  Berlin  Discount  Company,  are 
holders  for  value,  they  are  entitled  to  recover  upon  the 
bills  at  law,  and  ought  not  to  be  interfered  with  by 
injunction.  Interference  under  such  circumstances  be* 
Iween  the  parties  to  a  bill  of  exchange  is  foreign  to  the 
province  of  this  Court.  If  it  is  right  to  interfere  in  this 
case,  any  acceptor  of  an  accommodation  bill  might  apply 

to 
(o)  2  r.  n,  63.  (6)  5  TaunL  488. 
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to  this  Court  for  an  injunction,  though  he  had  a  valid 
Thiedemamn   defence  at  law.     This  bill  is,  in  truth,  demurrable. 

V, 
GOLDSCHMIDT 

and  Others.        j-jr^^  Lqrd  Justice  Knight  Bruce.— The  bill  prays 
the  delivery  up  of  the  bills.     Will  the  Appellants  under- 
take to  deliver  up  the  bills  if  the  decision  at  law  should 
•  be  against  them  ?] 

They  are  willing  so  to  do  if  the  Court  should  require 
such  an  undertaking.  But  we  submit  that  a  Court  of 
Law  can  give  complete  relief,  and  that  the  Plaintiff,  if 
successful  at  law  under  such  circumstances,  could  not  be 
put  to  file  a  bill  for  the  delivery  up  of  the  bills.  Irrespec- 
tively of  the  merits,  therefore,  the  bill  should  be  dis- 
missed with  costs.  Upon  the  question  of  merits  the  case 
is,  it  is  submitted,  on  all-fours  with  that  of  Robinson  v. 
Reynolds  (a),  and  must  be  governed  by  the  same  rule. 

Mr.  Bacon  in  reply. 

This  Court  has  undoubtedly  jurisdiction  (not  possessed 
by  a  Court  of  Common  Law)  to  order  the  delivery  up 
of  these  bills,  and  there  is  no  reason  why,  in  such  a 
case,  it  should  not  also  have  jurisdiction  to  grant  an  in- 
junction. 

Hie  Lord  Chancellor. 

I  am  of  opinion  that  this  injunction  should  not  have  been 
granted.  I  think  that  dangerous  consequences  would 
follow,  and  the  credit  of  bills  of  exchange  be  Very  much 
shaken,  if  the  title  of  the  indorsees  of  bills  of  exchange 
as  against  the  acceptor  under  such  circumstances  could 
be  called  in  question.     It  is  allowed  that  the  case  of 

Robinson 
(a)  2  Q.  B.  196. 
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Robinson  v.  Reynolds  was  well  decided,  that  its  autho-        1869. 

rity  has  never  been  questioned,  and  that  it  is  part  of  the  ^        "^ 

-  i     ,  ^T         1     .    t  •      1       Thibdemakn 

commercial  law  of  England.    Now,  the  mdorsee  in  that  «. 

case  was  a  holder  bon&  fide  for  value,  and  on  that  ac-  ^^'J['^"o[j,eJ^^^ 
count  the  circumstances  which  existed  there  as  between 
the  acceptor  and  the  drawer  were  not  permitted  to  shake 
the  title  of  the  indorsee.  The  bills  had  been  accepted  by 
the  drawee  on  the  credit  of  the  drawer ;  and  had  been, 
in  an  independent  transaction,  indorsed  to  the  Plaintiff, 
so  that,  as  between  the  Plaintiff  and  the  acceptor,  there 
was  full  value  and  an  unimpeachable  title.  I  apprehend 
that  is  precisely  the  case  here.  The  banking  company 
were  indorsees  bon&  fide  for  value — whether  it  was  upon 
a  discount  or  whether  it  was  an  advance  of  the  value  in 
any  other  way  seems  to  me  wholly  immaterial.  They 
advanced  money  to  within  a  trifle  of  the  amount  of  the 
bills  of  exchange,  and,  having  advanced  that  money, 
they  were  indorsees  for  value.  That  being  so,  it  must 
be  considered  that  the  bills  were  accepted  by  Thiede- 
mann  on  the  credit  of  Homeyer^  and  for  that  reason  it 
would  be  alarming  if  the  title  of  the  indorsees  (they 
holding  the  bills  bon&  fide  for  value)  could  be  thus  im- 
peached. 

If  it  had  been  shown  that  the  banking  company 
were  not  bona  fide  holders  of  the  bills,  an  action  by 
them  against  the  acceptor  might  have  been  defended. 
But  I  do  not  find  that  the  banking  company  did  any- 
thing that  was  not  entirely  sanctioned  by  commercial 
usage.  They  have  advanced  money  on  the  faith  of  these 
bills,  and  they  had  a  right  to  tender  them  for  accept- 
ance. Having  obtained  the  acceptance,  they  have  an  un- 
doubted right  to  apply  the  bills  for  their  own  indemnity. 

The 
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1859.  The  Lord  Justice  Knight  Bruce. 


Thiedemann  The  Appellants  are  holders  of  the  bills  in  question  for 
GoLDscHMiDT  value.  Neither  their  honesty  nor  the  propriety  of  their 
and  Others,  conduct  is  impeached.  Therefore,  whatever  may  be 
the  probability  of  success  or  failure  at  law  on  either  side, 
there  is,  I  think,  no  equity  here,  unless  a  case  can  be 
made  out  for  the  delivery  up  of  the  bills.  This  is  not  a 
demurrer.  I  think,  therefore,  that  the  only  diflSculty  in 
the  case,  if  there  be  any,  will  be  surmounted  by  the 
undertaking  which  the  Appellants'  counsel  have  con- 
sented to  give,  and  which  will,  I  suppose,  be  embodied 
in  our  order — that  in  the  event  of  judgment  being  ob- 
tained at  law  against  the  Appellants,  the  bills  shall  be 
delivered  up  to  the  Plaintiff,  who,  in  that  event  would, 
I  presume,  be  the  person  entitled  to  them.  That  being 
done,  I  think  the  bill  should  be  dismissed  with  costs, 
but  I  do  not  think  that  there  should  be  any  costs  of  the 
appeal. 

The  Lord  Justice  Turner  concurred. 
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HARRIS  r.  GANDY. 

WILLS  V.  GANDY.  j^^^.io. 

rpHIS  was  a  motion  on  behalf  of  an  executor  who        i^rd 

-*-      was   Defendant   to    two   suits    instituted  by   dif-     Chancellor 

•^  Lord 

ferent  creditors  of  a  testator, — one  in  Vice-Chancellor     Campbell 

Sluares  Court,  and  the  other  at  the  Rolls.     The  ordi-    j^lll^^/^^. 

nary  administration  decree  having  been*  made   in   the        tices. 

chambers   of  the  Vice-Chancellor,  the  object  of  the  ^en'twolutts 

motion  was  to  have  transferred  to   the   Court  of  that  are  instituted 

Judge  the  other  suit  which  was  commenced  also   by  iIi8tradon™f 

summons,  and  in  which  a  decree  had  been  made  later  on  the  same  esute 
1  t  m«  •111/*     ^  that  shall  be 

the  same  day.     1  here  was  a  cross-motion  on  behalf  of  prosecuted  in 

the  Plaintiff  in  the  Rolls'  cause  to  have  the  Vice-Chan-  ^^'?*»  ^i»« 

earher  decree 

cellor  s  cause  transferred  to  the  Rolls.  has  been  ob- 

tained,  doea 
not  apply 
It  appeared  by  the  aflBdavits,  that  on  the  21st  of  Sep-  where  it  has 

tember,  Harris,  the  Plaintiff  in  the  Rolls'  suit,  served  tained  feirly; 

the  executor  with  an  administration  summons,  returnable  and  the  Court 

at  the  chambers  of  the  Master  of  the  Rolls  at  half-past  have  been  the 

eleven  o'clock  on  the  29th  of  October.     That,  at  eleven  f?^  ^^^®'!'  °» 

the  same  day 

o'clock  on  that  day,  the  Plaintiff  in  the  Vice-Chancellor's  of  which  notice 
cause  for  the  first  time  applied  at  the  Vice-Chancellor's  ^  !„  ex"efutw 

chambers  for  a  summons  for  the  administration  of  the  to  appear  to 
<!     ,         1  1  ,      an  adminia- 

same  estate,  and  that  the  executor,  who  was  present  by  tration  sum- 
arrangement,   had    admitted   the   debt,   whereupon  the  "^^"'j,^®/?: 

common  administration  decree  was  at  once  taken.  own  accord  at 

an  earlier  hour 
in  the  cham- 
Notice  of  this  decree  was  given  to  the  solicitor  of  the  hers  of  another 

Plaintiff  in  the  Rolls'  cause  before  the  administration  genfed*"  a^de- 

summons  in  that  cause  was  called  on,  but  the  Plaintiff  at  cree  on  asum- 

the  Rolls  nevertheless  went  in  before  the  Chief  Clerk  not  previously 

9pd  obtained  a  decree  for  the  administration  of  the  es-  applied  for  by 

another  plains 
tate,  tiff, 
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tate,  with  the  addition  of  an  order  permitting  the  pay- 
ment into  Court  of  a  sum  of  money  secured  by  a  policy 
of  insurance  upon  the  life  of  the  testator  on  the  exe- 
cutor delivering  up  the  policy  to  the  party  making  such 
payment. 

Mr.  E,  F.  Smith,  for  the  executor,  in  support  of  the 
motion  to.  transfer  the  Rolls'  cause  to  the  Court  of  the 
Vice-Chancellor. 

As  soon  as  the  solicitor  of  the  Plaintiff  in  Harris  v. 
Gandy  had  notice  of  the  existence  of  the  decree  in 
Wills  V.  Gandy,  it  became  his  duty  to  stop  all  the  pro- 
ceedings in  his  own  suit.  The  first  decree  is  the  only 
one  that  Can  be  prosecuted.  If  it  was  obtained  im- 
properly by  one  creditor  in  fraud  of  another,  or  if  it  was 
objectionable  on  any  other  gi'ound,  the  proper  course  was 
to  apply  to  the  Judge  by  whom  it  was  pronounced,  who 
had  power  to  give  all  proper  directions  as  to  the  conduct 
of  the  suit.  This  has  been  the  course  from  the  earliest 
times  in  all  cases,  and  in  whatever  way  the  first  decree 
had  been  obtained. 

The  practice  of  racing  for  a  decree  was  recognized  by 
Lord  Eldon  in  Jackson  v.  Leafed),  where  he  says,  "  if 
one  creditor  files  a  bill  in  this  Court,  and  afterwards 
another  files  a  bill,  and  the  executor  answers  the  second 
directly,  and  a  decree  is  obtained,  then  it  is  competent  for 
the  executor  himself  to  restrain  the  first  from  proceed- 
ing." The  present  motion  is  in  accordance  with  the 
practice  laid  down  by  the  Master  of  the  Rolls  in  Swale 
V.  Swale  {b),  and  adopted  by  the  Lords  Justices  of  Appeal 

in  Duffort  v.  Arrowsmith  (c). 

Mr.  Daniel, 

(a)  1  J.  4-  TT.  229.  (c)  iDtG.M.fyO,  434. 

(6)  22  Beat.  401. 
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Mr.  Daniel,  for  the  Plaintiff  in  the  Rolls'  suit,  in  sup- 
port of  the  cross  motion. 

Admitting  the  general  practice  to  have  been  as  stated, 
it  has  never  been  held  to  apply  where  the  first  decree 
has,  as  in  the  present  case,  been  obtained  by  collusion 
with  the  executor,  and  for  the  express  purpose  of  de- 
feating an  application  for  a  decree  in  another  suit,  with 
notice  of  which  the  executor  had  been  served.  The 
fact  that  the  executor  was  present  at  the  chambers  of 
the  Vice-Chancellor  Stuart  when  the  summons  in  the 
second  suit  was  applied  for,  and  there  admitted  the  debt, 
is  of  itself  proof  of  collusion.  Moreover,  the  decree 
which  has  been  obtained  at  the  Rolls  is  more  extensive 
than  that  in  Wills  v.  Gandy, 

Mr.  C.  Hall,  for  the  Plaintiff  in  the  Vice-Chancellor's 
cause. 

There  is  no  evidence  of  collusion  between  the  exe- 
cutor and  the  Plaintiff  in  the  cause  before  the  Vice- 
Chancellor.  If,  however,  there  had  been,  there  is 
nothing  wrong  in  the  executor  giving  facility  to  any 
one  creditor  he  pleases. 

Mr.  E.  F.  Smith,  in  reply. 

The  fact  that  the  chief  clerk  of  the  Master  of  the 
Rolls  has  added  to  the  common  administration  decree  a 
simple  permission  to  a  stranger  to  pay  in  a  sum  of  money 
on  the  executor  handing  to  him  a  policy  of  insurance, 
cannot  affect  the  question  of  the  right  to  have  both  suits 
prosecuted  in  the  Court  in  which  the  first  decree  was 
obtained.  The  two  decrees  are  not  inconsistent  with 
each  other,  and  the  same  relief  may  be  obtained  under 
the  first  as  is  expressly  given  by  the  second. 

The  Lord  Chancellor. 

In  my  opinion,  this  estate  should  be  administered  in 

the 


1859. 


Harhib 

Gamdy. 
WiLLft 

OAlfDt. 
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the  Court  of  the  Master  of  the  Rolls.  The  rule  is,  I 
agree,  that  where  there  are  two  suits  for  the  administra- 
tion of  the  same  estate,  the  estate  should  be  administered 
in  that  Court  in  which  a  decree  is  first  obtained.  But  it 
is  a  rule  which,  as  it  seems  to  me,  does  not  apply,  nor 
was  ever  intended  to  apply,  where  the  first  decree  has 
not  been  fairly  obtained ;  and  I  must  say  that  I  do  not 
think  that  it  was  a  fair  proceeding  on  the  part  of  the 
Plaintiff  in  Wills  v.  Gandy  to  take,  or  of  the  executor 
to  consent  to,  a  decree,  when  it  was  known  to  them  both 
that  a  decree  was  to  be  applied  for  on  the  same  day 
under  the  summons  pending  in  the  other  suit. 


The  Lord  Justice  Knight  Bruce. 

I  greatly  regret  there  should  have  been  occasion  for 
a  discussion  in  such  a  matter  as  this.  In  the  present 
state  of  the  practice  it  is  of  the  slightest  or  no  import- 
tance  in  which  Court  the  estate  is  administered,  or  to 
which  of  the  two  Judges  both  causes  go.  If  we  are  to 
exercise  a  discretion,  there  is  abundant  reason  for  pre- 
ferring the  Rolls'  Court  for  the  present  purpose. 


The  Lord  Justice  Turner  concurred. 
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1859. 

In  the  Matter  of  the   LONDON  AND  EASTERN 

BANKING  CORPORATION, 

and 

In  the  Matter  of  the  JOINT  STOCK  COMPANIES 
WINDING-UP  ACTS,  1848  and  1840. 

LONGWORTH'S  EXECUTORS*  CASE. 

rriHIS  was  an  appeal  of  contributories  from  the  deci-  Nov.  9, 10. 

-*■      sion  of  Vice-Chancellor  Wood,  refusing  to    dis-  ^^?^.T^* 

charge  an  order  for  a  call  made  in  the  course  of  winding  Chancellor 

up  the  above  company.  e.Sl. 

and  I'he 

The  company  was    incorporated   by  Royal  Charter  ^^rds  Jub- 

dated  January  20,  1865,  under  the  provisions  of  7  &  8  ^  banking 

VicL  c.  113,  the  5th  section  of  which  provides,  "That  company, esta- 

it  shall  not  be  lawful  for  any  such  company  to  commence  charter,  under 

business  until  all  the  shares  shall  have  been  subscribed  for,  *^f  ^  ^  fto 

and  until  the  deed  of  partnership  shall  have  been  executed  which  prohibits 

personally,  or  by  some  person  duly  authorized  by  war-  •V^"  compa-  ^ 

rant  of  attorney  to  execute  the  same  on  behalf  of  such  mencing  busi- 

holdcr  or  holders,  by  the  holders  of  all  the  shares  in  the  [heh- capital^la 

said  business,  and  until  a  sum  of  not  less  than  one -half  paid  up,  carried 
n  t  nil  1    11  1  1  . ,         .      on  business  in 

of  the  amount  of  each  share  shall  have  been  paid  up  in  contravention 

respect  of  each  such  share,  and  it  shall  not  be  lawful  for  °/^^^®  prohibi- 
the  company  to  repay  any  part  of  the  sum  so  paid  up  afterwards 
without  leave  of  the  lords  of  the  said  committee."  under  the 

Winding-up 
The  Charter  proceeded  on  the  footing  of  a  deed  of  ^^at  a  call    ' 

incorporation  recited  in  it  and  dated  the  Ist  of  September.  ""^^^  be  pro- 

perly  made  id 
1854.    This  deed  contained  the  following  clauses : —       respect  of  the 

h'abilities  in- 
curred in  the 
7.  The  capital  of  the  company  shall  consist  of  or  be  course  of  such 

taken  to  amount  to  the  sum  of  500,000/.,  and  shall  be  '  ^^    *  '"^' 

divided  into  5000  shares  of  100/.  each,  with  power  to 

Vol.  I — 1,  C  D.F.jF.    increase 


Case. 
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1869.       increase  the  said  capital  and  number  of  shares  as  after 

J""^^"^^      mentioned. 
Re  London 

AMD  Eastern 

Banking  r^r.     ,^  in* 

Corporation.       90.   rrom  and  at  all  times  after  the  company  shall 

Lonoworth's  have  commenced  business  the  directors  shall  cause  a 

correct  balance  sheet  and  statement  of  the  assets  and 

liabilities  of  the  company,  made  up  to  the  last  day  of  the 

then  preceding  month,  to  be  published  in  the  London 

Gazette^  once  at  least  in  every  month. 


99.  The  directors  shall  cause  full  and  true  accounts 
to  be  kept  of  all  sums  of  money  received  or  expended  on 
account  of  the  company  by  the  directors,  and  all  per- 
sons employed  by  or  under  them,  and  of  all  the  matters 
and  things  for  which  such  sums  of  money  shall  have 
been  received  or  disbursed  and  paid,  and  one  uniform 
system  of  making  out  and  keeping  such  accounts  shall 
be  adopted  and  practised  at  all  the  places  where  the 
business  of  the  company  or  any  part  thereof  shall  be 
carried  on. 

100.  No  shareholder  not  being  a  director  nor  any 
mortgage  or  bond  creditor  shall  have  the  right  to  inter- 
fere with  the  affairs  or  concerns  of  the  company,  or  to 
inspect  any  books  of  accounts  or  minutes  containing  the 
banking  transactions  of  the  company  with  its  customers, 
nor  shall  the  directors  be  at  any  time  compelled  to  dis- 
close to  the  general  meetings  or  otherwise  any  thing 
beyond  the  general  results  of  business  of  the  com- 
pany, or  to  show  the  name  of  any  of  its  customers,  or 
the  state  of  any  particular  account.  But  each  of  the 
present  trustees  of  the  company,  and  any  future  trustee 
who  shall  be  specifically  authorized  by  resolutions 
of  a  general  meeting  for  that  purpose,  shall  have  the 
same  right  of  inspectiDg  the  books,  minutes,  documents 

and 
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and  writings  of  the  company  as  the  directors  for  the  time        1859. 

^'"«-  Re  London 

AND  Eastern 

101.  The  books  relating  to  the  general  affairs  of  the  coRPORlxroK. 
company  shall  be  balanced  thirty  days  at  least  before  such  Lonqworth's 
ordinary  general  meeting,  and  forthwith  on  the  books  ^^•^* 
being  so  balanced  an  exact  report  and  balance  sheet  shall 
be  made  up,  which  shall  exhibit  a  true  statement  of  the 
capital,  stock,  credits  and  property  of  every  description 
belonging  to  the  company,  and  the  debts  due  by  the 
company  at  the  date  of  making  such  balance  sheet,  and 
a  distinct  view  of  the  profit  or  loss  which  sliall  have 
arisen  on  the  transactions  of  the  company  in  the  course 
of  the  preceding  year  and  previously  to  each  ordinary 
general  meeting;  such  report  and  balance  sheet  shall 
be  examined  by  the  directors  or  any  three  of  their 
number,  and  shall  be  signed  by  the  directors,  and 
shall  thereupon  be  recorded  in  the  books  of  the  com- 
pany. 

103.  The  directors  shall  cause  these  presents  and  such 
of  the  said  books  of  accounts  and  all  such  minutes  and 
other  books,  documents,  and  writings  belonging  to  the 
company  as  relate  to  the  general  affairs  of  the  company, 
and  also  the  reports  and  statements  which  are  hereby 
required  to  be  produced  by  the  directors  to  the  general 
meetings,  to  be  kept  at  the  principal  office  of  the  com- 
pany. 

105.  The  said  books  relating  to  the  general  affairs  of 
the  company  so  balanced  as  aforesaid,  together  with  such 
balance  sheet  as  aforesaid,  shall,  fourteen  days  previous 
to  such  ordinary  general  meeting  and  for  one  month  there- 
after, be  open  for  the  inspection  of  the  shareholders  at  the 
place  of  business  of  the  company  wherein  such  meeting 
is  to  be  held;  but  the  shareholders  shall  not  be  entitled 

C2  at 
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loo9.        jjj.  jjijy  jIjpjj  except  during  the  period  aforesaid  to  demand 
Re  London     ^'^^  inspection  of  such  books  unless  in  virtue  of  a  written 

AND  Eastern   order  signed  by  two  of  the  directors. 

Banking 
Corporation. 

LoNowoRTu's  106.  The  directors  shall  produce  to  the  shareholders 
^'^*  assembled  at  such  ordinary  general  meeting  the  balance 
sheet  applicable  to  the  period  immediately  preceding 
*such  meeting,  together  with  the  report  of  the  auditors 
thereon  as  hereinbefore  provided,  and  a  copy  of  such 
balance  sheet,  with  the  profit  and  loss  account  and  of 
the  auditor's  report,  shall  be  transmitted  gratis  to  every 
shareholder. 


On  the  24th  of  January ^  1855,  a  meeting  of  the  di- 
rectors was  held,  of  which  the  following  minutes  ap- 
peared in  the  company's  books : — 

"  Present :  Erskine  in .  the  chair ;  Chadwick,  Lattey^ 
Oriffitli  and  Stephens, 

''  Balance  sheet  laid  before  board  taken  from  general 
ledger  closed  20th  o(  January ^  1855. 

"  The  charter  incorporating  the  company  having  been 
granted  on  the  20th  instant,  and  its  provisions  requiring 
that  every  share  before  commencing  business  should  be 
signed  for,  and  that  half  the  amount  should  be  paid, 
while  powers  of  attorney  to  sign  the  deed  from  absent 
shareholders  in  India  and  elsewhere  cannot  be  received 
in  London  within  the  time  required,  it  was 

"  *  Resolved  unanimously,  that  in  order  to  effect  the 
great  object  of  immediately  commencing  business  and 
avoiding  the  possible  forfeiture  of  the  charter  for  want  of 
fulfilling  the  requirements  thereof,  the  shares  this  day 
remaining  unsigned  for  should^  as  a  temporary  measure, 

be 
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be  taken  by  the  directors  in  their  individual  names,  and        1859. 

be  hereafter  transferred  at  par  by  them  as  soon  as  pos-    „  \*^^*^^^ 

,      y  *  Re  London 

sible  into  the  names  of  other  parties.  and  Eastern 

Banking 
Corporation. 
"  It  was  further  resolved,  that  to  enable  the  directors  Longworth's 

to  pay  up  at  once  the  necessary  amount  on  each  share        ^^■*' 

as  required  by  the  charter,  the  board  should  take  from 

them  cash  credit  bonds  for  the  amount  of  their  shares 

so  signed  for,  such  cash  credit  bonds  to  bear  no  interest, 

and  the  shares,  so  taken  up  and  signed  for,  to  carry  no 

dividend. 

"  In  accordance  with  the  above  resolutions  the  direc* 
tors  among  them  completed  the  share  list  to  the  required 
number,  viz.  5000  shares,  all  subscribed  for,  half  fully 
paid  up." 

[Here  followed  the  number  of  shares  taken  by  each  of 
the  directors,  making  a  total  of  1028  shares  signed  for 
under  the  above  minute.] 

"  It  was  further  resolved,  that  these  shares  should  be 
allotted  and  transferred  hereafter  into  the  names  of  other 
parties  as  nearly  as  possible  in  equal  proportions  from 
each  cash  credit ;  and  further,  it  is  agreed  by  the  unani* 
mous  assent  of  the  board,  that  the  amount  of  these  cash 
credits  shall  not  be  called  up  from  the  parties  signing  the 
same  without  his  own  expressed  assent  thereto.** 

The  whole  of  the  250,000/.  was  never  in  fact  paid  up 
in  cash,  but  the  company  nevertheless  carried  on  busi- 
ness as  bankers. 

On  the  11th  of  March,  1857,  the  company  stopped 
payment,  and  on  the  26th  of  November,  1857,  an  order 
was  made  for  winding  it  up. 

Under 
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1859.  Under  this  order  the  Appellants  were  placed  on  the 

J^"^^^       list  of  contributories  as  executors  of  Major  Longworth,  a 
Re  London 
AND  Eastern    deceased  shareholder,  and  an  order  for  a  call  was  sub- 

Banking       sequently  made  on  all  the  contributories  upon  the  foot- 

CORPORATION.         n  ^  r 

Lonoworth's  ^"g  ^^  *  report  of  the  official  manager,  setting  forth  the 
Case.  amount  which  would  be  required  in  order  to  pay  the 
debts  proved  under  the  winding-up  order  and  the  costs. 
Some  of  these  debts  were  in  respect  of  ordinary  banking 
transactions,  and  application  was  made  in  the  Chambers 
of  Vice-Chancellor  Wood  on  behalf  of  the  Appellants, 
that  the  order  for  a  call  might  be  discharged  as  being 
made  partly  in  respect  of  banking  transactions  entered 
into  illegally  before  half  the  capital  had  been  sub- 
scribed. 

The  application  was  adjourned  into  Court,  and  the 
Vice-Chancellor  refused  to  disturb  the  call.  The  case 
is  reported  in  Mr.  Johnsons  Reports  (a). 

Mr.  Daniel,  Mr.  Giffard  and  Mr.  De  Gex,  in  sup- 
port of  the  appeal. 

This  call  is  in  fact  an  enforcement  by  the  order  of  a 
Court  of  Justice  of  contribution  among  wrong-doers  in 
-  respect  of  illegal  transactions.  Such  a  call  is  a  violation 
of  the  rule  "ex  dolo  malo  non  oritur  actio."  The  Vice- 
Chancellor  considered  that  the  contravention  of  the  statute 
was  the  act  of  the  directors,  and  that  the  shareholders 
were  not  in  pari  delicto,  but  the  resolution  to  contravene 
the  statute  appears  upon  the  minutes  which  are  accessi- 
ble to  all  the  partners,  and  which  they  all  must  be  taken 
in  point  of  law  equally  to  know. — [27ie  Lobd  Chan- 
cellor: Is  it  quite  clear  that  the  minutes  are  accessible 
to  all  the  shareholders  ?] — By  the  deed  of  settlement  the 

shareholders 
(a)  Page  465. 
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shareholders  are  restricted   from    inspecting   the   cus-        1859. 

tomers'  accounts,  but  the  other  books  are  open  to  their      '^*^"^^-^ 

Re  London 
inspection.     Therefore  the  shareholders  had  access  to  and  Eastern 

the  minute  books  of  the  directors,  and  had  all  the  means  ^  Bamkimo 

Corporation. 
of  knowing  that  this  arrangement  had  been  made ;  and  Lomoworth's 

if  they  had  the  means  of  knowing  they  are  liable  to  Cask. 
have  knowledge  imputed  to  them.  The  transactions  in 
respect  of  which  the  call  is  made  were  therefore  deal- 
ings which  the  parties  interested  in  the  company 
thought  proper  to  permit  their  directors  to  commence 
and  carry  on  without  having  complied  with  the  provisions 
of  the  act.  The  consequence  of  this  state  of  things  was 
under  the  consideration  of  the  Court  of  Bankruptcy  in  a 
recent  case,  and  that  Court  decided  that  as  against  the 
estate  of  Colonel  Waugh^  one  of  the  directors  (who 
is  a  debtor  to  the  bank  to  a  large  amount  on  his 
drawing  account),  the  official  manager  of  the  company 
could  not  be  admitted  to  prove  on  the  ground  of  illegal 
trading.  There  is  no  doubt  as  to  the  law  being  as  laid 
down  by  Lord  JEUenbaraugh  in  Langton  v.  Hughes  (a), 
that  whatever  is  contrary  to  an  Act  of  Parliament  is 
illegal,  and  that  out  of  transactions  which  are  illegal  no 
right  of  action  can  arise.  In  Mitchell  v.  Cochhum  (6), 
(which  was  decided  when,  in  favor  of  a  legislative 
monopoly  of  two  insurance  companies,  partnerships  in 
underwriting  were  made  illegal),  two  persons  had  been 
engaged  in  insurance  transactions:  they  both  became 
bankrupts,  and,  one  having  paid  the  whole  of  the  debts, 
the  question  was,  whether  there  could  be  contribution 
from  the  estate  of  the  other.  The  transaction  being 
illegal,  it  was  held  that  there  could  be  no  contribution. 
The  Vice-Chancellor  considered  in  the  present  case  that 
a  distinction  must  be  taken  between  companies  which 

are 

(a)  1  Man,  ^  Sel.  596.  (6)  2  H.  Bl.  379. 
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1869.        are  formed  for  an  illegal  objecti  and  companies  which 
J^ry^       are  formed  for  a  legal  object— which  are  legal  in  their  in- 

Re  London  .  ,  .   ,    ,  i  .         -n        i 

AND  Eastern  ception,  but  which  have  entered  mto  illegal  transactions. 

Banking       ^^  submit,  however,  that  for  the  purpose  of  the  present 

Corporation.  '  '  ... 

Longworth's  argument  there  is  no  distinction  between  the  cases. 
Case.  _  [  j^^  LoRD  CHANCELLOR :  In  Mitchell  v.  Cockburn  the 
contract  was  illegal.  This  is  a  case  of  legal  contracts 
as  between  the  customers  and  the  bank.  The  insurances 
in  Mitchell  v.  Cockburrr  were  void.  Were  not  the  debts 
here  valid  ?]  —Mitchell  v.  Cockburn  was  not  decided  on 
the  ground  that  the  insured  had  no  remedy.  Under  the 
act  prohibiting  partnerships  in  insurance,  where  there  was 
a  single  underwriter  with  whom  an  insurance  had  been 
effected,  and  the  insured  did  not  know  of  any  partner- 
ship, he  could  recover,  because  the  underwriter  could  not 
defend  himself  by  setting  up  an  illegal  contract  entered 
into  by  him,  of  which  the  insured  was  ignorant.  But 
still  no  contribution  could  be  enforced,  because,  although 
the  debt  was  valid,  the  provision  that  the  partners 
should  participate  in  the  benefits  or  losses  of  it,  was  an 
illegal  stipulation.  In  Ewing  v.  Osbaldiston  (a),  Mr. 
Ewing  engaged  to  carry  on  the  Surrey  Theatre  in 
partnership  with  Mr.  Osbaldiston.  Mr.  Osbaldiston 
received  Mr.  Ewing's  money  and  refused  to  pay  what 
was  due  from  him.  On  Mr,  Ewing  filing  a  bill,  Mr. 
Osbaldiston  most  iniquitously,  as  must  be  admitted, 
said,  ''  This  transaction  in  which  we  have  been  en- 
gaged in  was  illegal,  because  at  the  Surrey  Theatre 
entertainments  consisting  of  music  and  dancing  were 
alone  lawful.  Plays  have  been  acted  there,  and  they  are 
illegal,  and  therefore  you  shall  not  have  your  money." 
Lord  Cottenham  held  that  a  sufficient  defence,  although 
Mr.  Ewing  had  taken  no  part  in  the  violation  of  the  law, 
and  Mr.  Osbaldiston  had.   The  Vice-Chancellor  thought 

Ewing 
(a)  2  MifL  is  Cr.  53. 
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Ewing  V.  Osbaldislon  distinguishable  from  the  present        1869.  • 
case  on  the  ground  that  Mr.  Ewing  knew,  as  appeared  by    iip  r  nd  n 
the  correspondence,  that  theatrical  representations  had  and  Eastern 
been  given  at  the  Surrey  Theatre.    We  submit,  however,  corpohatiom. 
that  although  that  circumstance  existed  there  the  deci-  Lonoworth's 
sion  did  not  turn  upon  it.   If  the  circumstances  had  been        ^^^^' 
these,  that  up  to  the  time  when  the  contract  was  entered 
into,  music  and  dancing  had  been  the  only  entertain- 
ments given  at  the  Surrey  Theatre^  and  Mr.  Ewing  had 
gone  back  to  Scotland  and  had  not  troubled  himself  to 
see  whether  this  state  of  things  continued,  or  what  enter- 
tainments were  given,  and  then  he  had  called  upon  Mr. 
Osbaldiston  to  account  for  profits  or  losses  arising  from 
the  representation  of  plays,  could  not  Mr.  Osbaldiston 
equally  have  said,  "  you  seek  contribution  in  respect  of 
illegal  dealings  V    Would  it  not  have  been  in  vain  for 
Mr.  Ewing  to  say,  "  I  did  not  know  when  I  entered  into 
partnership  with  you,  that  you  meant  to  give  illegal  en- 
tertainments, I  thought  you  were  carrying  on  the  concern 
legally.     I  must  therefore  have  an  account  of  profit  and 
loss  of  the  illegal  transactions,  because  I  entered  into 
partnership  with  you  for  a  legal  purpose  ?*'     A  similar 
case  may  be  supposed  of  a  Steamboat  Company  trading 
with  the  coast  of  Africa^  which,  though  formed  for  legal 
purposes,  had  engaged  in  the  slave  trade.     Could  the 
gains  and  losses  arising  from  such  traffic  have  been  the 
subjects  of  an  account  in  a  court  of  justice,  or  would  it 
make  any  difference  that  one  of  the  partners  might  not 
have  known  that  illegal  transactions  had  been  entered 
into?     We  submit  that  although  a  company  may  be 
formed  for  legal  purposes,  still,  if  it  engage  in  illegal 
transactions,  there  can  no  more  be  contribution  in  re- 
spect of  those  illegal   transactions  than  there  could  if 
they  alone  had  been  the -objects  of  the  company. — [The 
Lord  Chancellor:    Suppose  this  section  of  the  act 
bad  gone  on  to  say  that  the  company  should  not  enter 

into 
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•  1859.  into  any  transaction  before  ten  o'clock  in  the  morn- 
Re  London  '"^'  ^^  ^^^^^  ^^"  o'clock  at  night,  would  a  contract 
AND  Eastern  entered  into  before  or  after  those  hours  by  the  directors, 
Ck>afoRATioN.  ^'^^^^"^  ^^^  personal  knowledge  of  the  shareholders, 
Lohgworth's  prevent  a  shareholder  upon  whom  a  debt  had  been  levied 
Case.  f^Q^jj  having  a  remedy  against  the  other  shareholders?] — 
In  such  a  case,  any  person  who  contracted  before  or  after 
those  hours  would  have  entered  into  an  illegal  contract, 
and  could  enforce  no  claim  against  the  company.  But  al- 
though a  customer,  ignorant  of  any  illegal  dealing,  might 
recover  against  the  bank,  because  the  bank  could  not  set 
up  its  own  illegality,  it  is  beyond  all  question  that  the 
bank  could  not  recover  from  a  customer  who  overdrew. 
That  was  decided  by  the  case  of  Hall  v.  Franklin  (a). 
In  that  case  there  happened  to  be  one  shareholder  in  a 
banking  company,  who  was  a  clergyman,  and  it  was  held 
that  the  company  could  not  recover  against  the  acceptor 
of  a  bill  which  the  company  had  discounted. — [The  Lord 
Chancellor:  Is  it  your  argument  that  a  customer  might 
levy  for  his  whole  debt  upon  any  one  shareholder  who 
was  de  facto  wholly  ignorant  of  the  illegality  of  the  trans- 
actions, and  that  still  he  would  have  no  remedy  for  con- 
tribution against  any  other  shareholder?]— Let  the  case 
be  first  considered  as  between  two  directors,  who  certainly 
would  be  in  pari  delicto — two  directors  who  had  joined 
in  passing  those  resolutions.  Upon  what  principle  could 
it  be  contended  one  of  those  two  directors  could  recover 
from  the  other? — [The  Lord  Chancellor:  Would  all 
the  shareholders  be  liable  to  an  indictment  because  the 
directors  began  to  trade  before  half  the  capital  was  paid 
up  ?] — It  is  not  necessary  to  carry  the  argument  to  that 
length  ;  but  even  if  the  shareholders  were  indicted,  there 
would  be  evidence  to  go  to  a  jury. — [The  Lord  Chan- 
cellor :  If  I  were  trying  such  a  case,  I  should  direct  the 

jury 
(a)  S  M.^W.  259. 


CASES  IN  CHANCERY.  27 

jury  to  acquit,  unless  the  dealing  was  brought  to  the  per-  1859. 
sonal  knowledge  of  the  shareholders.] — You  must  impute  ^  ^  ^^^^ 
to  co-partners  a  knowledge  of  that  which  is  in  their  part-  amd  Eastern 
nership  books. — [  The  Lord  Chancellor  :  Partners  are  (jo^po  *^thwi. 
supposed  to  be  aware  of  all  transactions  of  the  firm,  but  Lonoworth's 
courts  of  law  and  equity  have  made  a  distinction  between  ^^"* 
a  common  partnership  and  a  joint  stock  company.] — In 
both  cases  the  question  is  one  of  circumstances.  The 
question  is,  whether  the  facts  here  are  not  enough  to 
bring  the  shareholders  within  the  rule,  that  an  ordinary 
partner  is  supposed  to  know  the  contents  of  the  partner- 
ship books.  In  an  ordinary  partnership  it  is  not  enough 
to  say  that  one  of  the  firm  was  a  sleeping  partner,  and  that 
he  never  went  to  the  place  of  business.  If  there  had 
been  three  people  in  this  partnership  instead  of  three 
hundred,  knowledge  would  be  imputed  as  a  matter  of 
course.  So  here  at  the  public  meetings,  and  in  the  com- 
munications between  the  shareholders  and  their  agents, 
and  the  trustees  and  their  auditors,  it  must  have  come 
to  the  knowledge  of  any  shareholder  who  made  an  in- 
vestigation, that  the  dealings  were  WlegaL— [The  Lord 
Justice  Turner  :  What  do  you  say  that  a  shareholder 
ought  to  have  done,  supposing  him  to  have  discovered 
the  fact  that  this  resolution  was  passed,  on  which  you 
rely?] — He  might  have  filed  a  bill  for  an  injunction  to 
prohibit  an  illegal  course  of  dealing  from  taking  place. 
If  a  person  engaged  in  partnership  sees  that  his  part- 
ners are  on  the  eve  of  entering  into  a  transaction  which 
is  not  legal,  it  is  bis  duty  to  prevent  their  so  doing,  and 
if  he  cannot  do  so  in  any  other  way,  to  file  a  bill. 
If  the  circumstances  are  such  that  you  can  impute  to  the 
shareholders  at  large  a  knowledge  of  the  illegal  dealings, 
as  you  could  impute  it  to  the  members  of  a  small  partner- 
ship, the  consequence  will  be  the  same.  The  public  are 
entitled^  when  they  deal  with  joint  stock  companies  of 
this  description,  to  have  that  protection  which  the  act  of 

parliament 
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1869.        parliament  provides  for  them,  namely,  that  there  shall 
j^j  be  half  of  the  capital  paid  up,  and  that  they  shall  not  deal 

AND  Eastern  with  a  mere  bubble  company.  It  is  the  duty  of  every 
CoEPORATioN.  subscriber  to  the  undertaking  to  take  care  that  the 
Long  worth's  ^ct  of  parliament  has  been  complied  with. — [The  Lord 
Case.  Justice  Turner:  Supposing  that  a  shareholder  had 
protested  against  the  business  going  on,  would  you  say 
that  he  was  in  pari  delicto  with  those  who  carried  on 
the  business,  because  he  did  not  file  a  bill  for  an  injunc- 
tion to  restrain  them  from  doing  so?] — No  such  pro- 
test is  suggested  to  have  been  made  here,  and  it  is 
therefore  not  necessary  to  maintain  that  proposition. 
Where  there  is  a  joint  stock  bank,  which  has  traded 
for  a  long  time,  and  its  books  have  been  exhibited,  or 
produced  at  public  meetings,  and  there  are  trustees 
and  auditors,  whose  duty  it  is  to  look  at  the  books 
and  inform  the  shareholders  of  their  contents,  and  the 
deed  of  settlement  positively  provides  that  for  one  month 
after  the  meeting  of  shareholders  there  shall  be  an 
opportunity  afforded  of  inspecting  the  books,  the  Court 
roust,  in  the  absence  of  evidence  to  the  contrary,  impute 
to  the  shareholders  knowledge  of  the  company's  deal- 
ings, and  if  that  be  so,  they  stand  for  all  practical  pur- 
poses in  pari  delicto  with  the  directors. — [The  Lord 
Chancellor  :  Are  the  whole  body  of  shareholders  sup- 
posed to  know  all  that  the  directors  do  ?] — There  is 
a  high  authority  for  imputing  knowledge  to  them.  In 
NicolVs  Case  {a),  Lord  Justice  Turner  says: — "There 
were,  however,  auditors  of  this  company,  appointed  by 
the  shareholders.  These  auditors  were,  within  the 
scope  of  their  duty,  at  least  as  much  the  agents  of  the 
shareholders  as  the  directors  were,  and  the  false  and 
fraudulent  representations  were  discoverable  by  them. 
It  cannot  therefore,  I  think,  be  said  that  the  Respondent 

•       was 

(fl)  3  De  G.  4  J»  441. 
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was  without  the  means  of  knowledge,  and  I  think  that  in        IS59. 
a  case  of  this  description  the  Respondent,  if  he  had  the    p^T''^!^^ 
means  of  knowledge,  can  be  in  no  better  position  than  he  and  Eastern 
would  have  been  if  he  had  actual  knowledge.' —[  7%c  coRPORlxroN. 
Lord  Chancellor  :  Would  you  say  that,  in  point  of  Lokoworth's 
fact,  it  was  to  be  expected  that  all   the  shareholders        Cask. 
sliould  examine  the  books,  so  as  to  see  by  addition  that 
250,000/.  had  been  subscribed  ?    If  the  amount  fell  short 
by  a  single  shilling,  that  would  be  equally  contrary  to  the 
act  of  parliament.] — We  need  not  carry  the  argument  so 
far,  for  the  illegality  appeared  upon  the  resolutions  of  the 
directors,  which  actually  set  the  company   in   motion. 
The  shareholders  did  not  require  to  look  at  the  accounts 
to  have  notice  of  the  transaction,  the  only  thing  requisite 
would  have  been  to  look  at  the  resolutions  of  the  directors; 
and  here  was  a  resolution,  saying  in  so  many  words  that 
the  capital  had  not  been  paid  up,  and  that  in  order  to 
make  a  fictitious  capital,  the  directors  would  put  down 
in  the  book  of  names  persons  who  were  never  intended 
to  pay. 

Mr.  Bolt,  Mr.  Bovill,  and  Mr.  Roxburgh  for  the 
official  manager,  were  not  called  upon. 

7%«  Lord  Chancellor. 

We  have  considered  this  case  since  the  Court  ad-      Nov.  10. 
journed  yesterday,  and  I  confess  that  the  strong  opinion 
which  I  then  entertained  is  strengthened  upon  reflec- 
tion.    I   have  now  no  doubt  whatever  that  the  order 
below  should  be  affirmed. 

The  ground  upon  which  it  is  said  that  the  order  ought 
to  be  set  aside  is,  that  there  was  some  illegality  to  be  im- 
puted to  those  for  whose  benefit  the  order  is  to  be  made, 
^ow  the  order  is  to  be  made  for  the  benefit  of  the  share- 
holders 
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1859.        holders  who  are  liable  to  the  creditors  of  the  company, 

^'^"'^^'^      and  we  are  to  say  whether  there  is  any  delictum  imputa- 

AffD  Eastern   ^'^  ^  them,  which  should  deprive  them  of  the  remedy 

.?^«*l*?«w  ^^^  which  they  now  apply,  namely,  an  order  for  this 

call. 


Corporation, 

L0VGW0RTU*8 

Case. 


In  one  sense  these  transactions  were  illegal,  that  is  to 
say,  they  ought  not  to  have  been  entered  into.  But "  fieri 
Hon  debuit  factum  valet.'*  It  was  wrong  to  begin  the 
transactions  of  the  company  until  half  the  capital  had 
been  paid  up,  but  it  was  a  company  for  a  legal  purpose, 
and  the  transactions  out  of  which  the  necessity  for  this 
call  arises,  were  legal,  that  is  to  say,  the  customers  have  a 
remedy  for  the  deposits  which  they  made,  and  the  creditors 
of  the  company  cannot  at  all  be  affected  by  the  irregularity 
of  which  the  directors  were  guilty.  This  was  not  a  com- 
pany established  for  an  illegal  purpose,  nor  were  the 
dealings  void  out  of  which  this  demand  arises,  because 
the  creditors  of  the  company  had  a  right  to  sue  the  com- 
pany, and  having  sued  the  company  and  got  a  judgment 
they  would  have  had  a  right  to  take  any  effects  of  the 
company  that  could  be  found ;  and  they  had  a  right  if  the 
company  had  no  effects  to  come  upon  any  shareholder 
for  the  whole  sum  recovered  from  the  bank.  Therefore 
the  company  was  not  illegal,  and  the  transactions  out  of 
which  this  arises  having  been  entered  into  were  not  ille- 
gal. The  creditors  had  a  right  to  maintain  an  action. 
That  is  now  allowed,  although  I  find  that  in  the  Court 
below  it  was  first  contended  that  every  thing  was  illegal, 
and  I  think  that  Mr.  Daniel  did  well  in  so  contending, 
because  if  he  could  have  proved  this,  it  would  have  gone 
to  the  root  of  the  whole,  but  having  been  obliged  candidly 
to  give  that  up,  as  I  find  he  did  in  the  course  of  the  ar- 
gument in  the  Court  below,  I  think  that  the  ground  was 
cut  from  underneath  him,  and  when  it  was  found  that  as 
between  the  customers  and  the  company  the  dealings 

were 
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were  not  voicl,  the  consequence  inevitably  follows  that        1859. 

there  might  be  a  call  for  contribution.  «^^^^^^^ 

^  Re  London 

AND  Eastern 

Now  what  is  the  delictum  ?  Can  the  shareholders  be  Corporation. 
supposed,  although  they  might  have  had  the  means  of  Long  worth's 
knowledge^  to  have  gone  to  the  books  of  the  company 
and  to  have  summed  up  all  the  items  of  money  paid  to< 
wards  the  capital,  to  ascertain  that  the  amount  in  the  first 
instance  was  100,000/.  and  then  250,000/.,  and  to  take  care 
that  it  was  not  short  by  a  single  shilling,  because  upon 
the  reasoning  to  which  Mr.  Daniel  was  obliged  to  resort 
if  it  had  been  wanting  in  a  single  shilling  his  argument 
would  have  been  equally  valid.  I  think  there  was  no 
illegality,  no  delictum  here,  to  be  imputed  to  the  share- 
holders. Could  they  have  been  indicted  for  what  was 
done  by  their  directors  ?  Most  certainly  not.  The  di- 
rectors, I  believe,  in  strict  law  could  have  been  indicted, 
because  to  violate  an  act  of  parliament,  although  there  is 
no  specific  penalty  annexed  to  that  violation,  is  a  misde- 
meanor, and  a  person  who  does  so  is  liable  to  be  indicted 
and  punished ;  but  can  it  be  said  that  the  shareholders 
because  they  did  not  see  that  this  sum  had  been  paid  up, 
and  because  they  did  not  file  a  bill  for  an  injunction, 
had  committed  a  misdemeanor,  and  were  liable  to  be  in- 
dicted and  imprisoned  ? 


It  seems  to  me,  therefore,  that  there  was  no  delictum 
which  can  be  imputed  to  them,  and  that  this  case  does 
not  at  all  come  within  the  general  maxim  that  out  of  ille- 
gality no  action  can  arise. 

Upon  the  whole  I  entirely  agree  with  the  view  that 
was  taken  of  this  case  by  the  learned  Vice-Chancellor, 
and  I  think  that  this  appeal  ought  to  be  dismissed  with 
costs. 

The 


CASES  IN  CHANCERY. 
The  Lord  Justice  Knight  Bruce. 
Re  London        There  is  SO  much  of  good  sense  and  abstract  justice  in 

AND  LasTERN       ,        ,,.  ^,  11       t       ^       .    .  .  1  <•    • 

Bankino  the  Vice-Chancellor  s  decision  that  it  would  be  indeed  a 
Corporation.  ^^^^^  fg^  regret  if  by  the  strict  rules  of  law  we  were 
Case.  obliged  to  dissent  from  it.  I  think  that  we  are  not  so 
obliged,  and  that  the  principle  of  law  to  which  allusion 
has  been  so  much  and  so  properly  made  during  the  ar- 
gument, and  the  just  exposition  of  the  statute  of  the  7  &  8 
of  the  Queen,  require  no  such  thing.  We  are  dealing 
here  with  the  general  interests  and  rights  of  the  share- 
holders. The  special  liabilities  of  the  directors  and  the 
special  position  in  which  the  directors  may  have  placed 
themselves  are  not  matters  with  which  for  the  present 
purpose  we  have  any  concern.  I  agree  that  the  appeal 
should  be  dismissed  with  costs. 

The  hovij}  Justice  Turner. 

I  had  an  opportunity  of  looking  into  this  case  last 
night,  and  I  am  quite  satisfied  that  the  order  made  by 
the  Vice-Chancellor  is  correct.  I  think  it  is  quite  a  dif- 
ferent question  what  knowledge  is  to  be  imputed  to  the 
shareholders  as  betweeen  them  and  third  persons  dealing 
with  the  company,  and  what  knowledge  is  to  be  imputed 
to  the  shareholders  as  between  them  and  their  directors 
or  trustees.  There  is  a  case  of  Hale  v.  Hale{a)^  in 
which  the  cases  are  referred  to,  which  is  not  without  its 
bearing  upon  this  point.  I  think,  upon  the  whole,  that 
the  order  of  the  Court  below  should  be  affirmed,  and 
that  this  appeal  should  be  dismissed  with  costs. 

(a)  4   Beov.  369.     See    also      nenhip,  647,  and  the  cases  there 
Campbell  v.  Campbell,  7  CI.  4*  F.      collected. 
166;  and  see  Lindley  on  Fart' 
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1859. 


PIGGOTT  V.  STRATTON. 

Nov,  3,  4,  12. 
npHIS  was  an  appeal  by  tlie  Defendant  Stratton  from     Before  The 

a  decree  made  by  Vice-Chancellor  Woody  restrain-        Lord 

ing  the  Defendants  Stratton  and  Harbour  from  building         i^^d 

on  a  certain  piece  of  land  any  messuages  not  standing  ^^  j'lj*?^^ 

alone  and  detached,  or  not  having  between  every  two  of       Lords 

them  an  open  space  of  thirty  feet  at  least.  Jostices. 

^        ^  ^  The  Defend- 

By  an  indenture  of  lease,  dated  the  I2lh  of  November,  ^o^^'ofhuM' 
1845,  and  made  between  the  late  Sir  Richard  Simeon o(  mgland,  Band 
the  one  part,  and  the  Defendant  Stratton  of  the  other  lease  which 

part,  in  consideration  of  the  rents  and  covenants  therein  conuined  a 
.11  111  •  i.ti  covenant  to 

contained  and  reserved  on  the  lessee  s  part  to  be  paid  and  build  the 

performed,  Sir  Richard  Simeon  demised  to  Stratton,  his  |5°"*^*u"°.*  ^^" 

executors,  andministrators  and  assigns,  three  pieces  of  feet  apart,  the 

land  on  the  sea  coast  in  the  Isle  of  Wight,  marked  in  the  ^^^  Lllw*" 

plan  drawn  in  the  margin  of  the  indenture  with  the  letters  to  houses  on 

.     n  plot  B  a  sea 
•^1  ^  view  over 
plot  C.     H. 
having  entered   into  a  treaty  with  the  Defendant  for  an   underlease  of  B,  made 
inquiries  of  the  Defendant  as  to  what  could  be  built  on  the  land  in  front.    The 
Defendant  replied  that  he  the  Defendant  could  not  build  on  C  closer  than  thirty  feet, 
at  his  lease  did  not  allow  it      H.  aAer  having  inspected  the  original  lease  took  an 
underlease  of  R,  containing  a  covenant  by  the  Defendant  that  ne,  his  executors, 
administrators  and  assigns,  would  observe  the  lessee's  covenants  in  the  original  lease. 
The  Defendant  afterwards  surrendered   his   lease  to  the  ground  landlon],   took  a 
pew  lease  not  containing  the  old  restrictions,  and  commenced  buildins  on  C  in  a  way 
which  would  obstruct  the  sea  view  from  houses  on  B  belonging  to  the  Plaintiff,  who 
was  the  assignee  of  H. 

Held,  that  the  rights  of  H.,  under  the  Defendant's  covenant  to  observe  the  covenants 
in  the  original  lease,  were  not  affected  by  the  Defendant's  surrender  of  that  lease,  and 
that  the  Plaintiff  was  on  that  ground  entitled  to  an  injunction  to  restrain  the 
Defendant  from  building  in  contravention  of  those  covenants. 

Held  further,  that  even  if  by  reason  of  the  surrender  the  covenant  was  gone,  the 
Plaintiff  was  entitled  to  an  injunction  on  equitable  grounds,  for  that  what  the  De- 
fendant had  said  to  H,  amounted  to  a  representation,  that  the  Defendant  could  not 
during  the  term  of  his  lease  build  otherwise  than  in  a  particular  way,  which  repreten* 
tation  he  was  bound  to  make  good. 

Jorden  r.  Money,  5  H.  Lordt  Cat,  185,  explained. 

Vol.  I— I.  D  P.F.a. 
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A,  B  and  C,  for  the  term  of  999  years,  from  the  6th  of 
July^  184'5.  This  indenture  contained  (amongst  other 
covenants)  covenants  by  Stratton,  for  himself,  his  heirs, 
executors,  administrators  and  assigns,  with  Sir  Richard 
Simeon^  his  heirs  and  assigns,  that  Stratton,  his  execu- 
tors, administrators  and  assigns,  should,  within  the  period 
of  three  years,  to  be  computed  from  the  6th  of  July, 
1845,  build  and  completely  finish,  in  a  substantial  and 
workmanlike  manner,  upon  some  part  of  the  premises,  at 
least  two  good  and  substantial  brick  or  stone  messuages 
or  dwelling-houses,  with  suitable  outbuildings,  and  which, 
in  the  opinion  of  the  surveyor  for  the  time  being  of  Sir 
Richard  Simeon,  his  heirs  or  assigns,  should  be  of  the 
value  of  1,500/.  each,  at  the  least;  and  that  in  case  Strata 
ton,  his  executors,  administrators,  undertenants  or  assigns, 
should  build  on  the  premises  more  than  two  messuages, 
then  each  additional  messuage  should  be  substantially 
built  of  brick  or  stone,  and  should  be,  in  the  opinion  of 
the  surveyor,  of  the  value  of  500/.  at  the  least;  and  that 
every  such  additional  messuage  or  dwelling-house  should 
stand  alone  and  detached ;  and  that  between  every  two 
such  additional  messuages  or  buildings  there  should  be  an 
open  space  of  thirty  feet  at  the  least. 


The  lands  comprised  in  the  above  lease  were  situate 
near  the  sea  shore.  The  piece  of  land  marked  C,  lay 
between  the  piece  of  land  marked  B  and  the  sea,  and 
was  the  only  land  upon  which  buildings  could  be  erected 
so  as  to  obstruct  the  sea  view  from  houses  built  upon  the 
piece  of  land  marked  B. 


After  the  granting  of  this  lease,  Stratton  entered  into 
negotiations  with  several  persons  to  grant  them  under- 
leases of  portions  of  the  property,  and,  amongst  others, 
with  the  Defendant  Harbour  for  an  underlease  of  part 
of  plot  B,  for  the  purpose  of  building  marine  villas  upon 

it. 
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it.     Harbour f  who  was  a  builder,  asked  Stratton  wliat        1859. 
buildings  could  be  erected  on  plot  C.     Stratton  replied      ^" 
that  he  {Stratton)  could  not  build  houses  on  C  at  a  less  v. 

distance  than  thirty  feet  from  each  other,  because  his  lease  Stratton, 
forbade  his  doing  so.  Harbour  inspected  the  draft  of 
the  lease,  and  being  satisfied  with  such  a  restriction  as 
to  the  houses  to  be  built  on  plot  C,  he  agreed  to  take 
the  underlease,  and  by  an  indenture  dated  the  17th  of 
December f  1851,  and  made  between  Stratton  of  the  one 
part,  and  Harbour  of  the  other  part,  in  consideration 
of  the  rents  and  covenants  thereinafter  reserved  and 
contained  on  the  lessee's  part  to  be  paid  and  performed, 
Stratton  demised  and  leased  to  Harbour  a  portion  of 
the  piece  of  land  marked  B,  for  the  term  of  970  years, 
at  the  yearly  rent  of  18/.  And  in  the  same  indenture 
was  contained  a  covenant  by  Harbour  with  Stratton^ 
that  he  Harbour  would,  within  one  year  from  the  date 
thereof,  erect  and  completely  finish,  in  a  substantial  and 
workmanlike  manner,  a  good  substantial  stone  or  brick 
messuage  or  dwelling-house  on  some  part  of  the  land 
thereby  demised,  and  which,  in  the  opinion  of  the  sur- 
veyor for  the  time  being  of  Sir  Richard  Simeon,  or  his 
heirs,  should  be  of  the  value  of  300/.  at  the  least,  or,  in 
lieu  of  such  house,,  should  build  two  semi-detached 
dwelling-houses  under  the  same  roof,  which  together 
should,  in  the  opinion  of  the  same  surveyor,  be  worth 
500/.  And,  by  the  same  underlease,  after  a  recital  that 
the  land  thereby  demised  was  (with  other  lands)  granted 
and  demised  by  Sir  Richard  Simeon  to  Stratton  by  an 
indenture  of  lease  of  the  12th  oi  November ^  1845,  for  the 
term  of  999  years,  subject  to  the  rent  and  covenants 
therein  reserved  and  contained,  Stratton^  for  himself, 
his  heirs,  executors,  administrators  and  assigns,  cove- 
nanted with  Harbour f  his  executors,  administrators  and 
assigns,  that  he  Stratton,  his  executors,  administrators 
and  assigns,  would  thenceforth  pay  the  rent  and  observe 
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the  lessee's  covenants  reserved  and  contained  in  the  same 
lease,  and  effectually  keep  indemnified  Harbour^  his 
executors,  administrators  and  assigns,  therefrom  and 
from  all  actions,  suits  and  other  proceedings,  loss,  costs, 
charges,  damages  and  expenses  by  reason  of  the  non-* 
payment  or  non-performance  of  the  same  rent  and  cove- 
nants, or  either  of  them,  or  by  reason  of  any  other  matter 
or  thing  relating  thereto.  Harbour,  by  the  same  inden- 
ture, covenanted  with  Stratton  to  perform,  on  his  part, 
as  to  the  land  in  the  underlease,  the  covenants  contained 
in  the  original  lease  of  November,  1845. 

Upon  obtaining  this  underlease,  Harbour  proceeded 
to  erect  two  semi-detached  messuages  on  the  piece  of 
land  therein  comprised ;  and  by  an  indenture  dated  the 
15th  of  November,  1853,  he  assigned  the  land,  with  the 
messuages  upon  it,  to  the  Plaintiff,  her  executors,  ad- 
ministrators and  assigns,  for  the  then  residue  of  the  term 
of  970  years  granted  by  the  underlease  of  the  17th  of 
December,  1851,  subject  to  the  rent  and  covenants. 

In  the  year  1854,  Stratton  surrendered  the  original 
lease  of  the  12th  oi November,  1845,  to  S'w  John  Simeon, 
the  successor  of  Sir  Richard  Simeon,  and,  in  considera- 
tion of  such  surrender,  obtained  from  Sir  John  a  new 
lease  of  the  property  therein  comprised,  with  covenants 
as  to  building  differing  from  those  contained  in  the 
original  lease,  and  so  as  to  allow  of  his  building  upon  the 
land  marked  C  without  keeping  an  interval  of  thirty  feet 
between  every  two  of  the  buildings  to  be  erected  by  him. 

On  the  2nd  otJune,  1857,  Stratton  underlet  to  the  De- 
fendant Perhis  a  part  of  the  land  marked  C,  lying  oppo- 
site to  Mrs.  PiggotCs  houses.  Perhis  some  time  after* 
wards  parted  with  his  interest  to  Harbour,  who,  with 
Stratton's  concurrence,  and  as  it  was  stated  under  an 
indemnity  from  him,  commenced  building  on  this  piece 

of 
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of  ground  houses  at  a  much  less  interval  than  thirty  feet        1859. 
from  each  other,  though  in  accordance  with  the  terms  of     vT^^"^^ 
the  lease  from  Sir  John  Simeon  to  Slratton.     These  ». 

houses  were  so  placed  that  when  completed  they  would 
shut  out  the  sea  view  from  the  Plaintiffs  houses,  which 
view  would  not  have  been  seriously  affected  if  they  had 
been  built  thirty  feet  apart.  The  Plaintiff  then  filed  her 
bill  against  Slratton  and  Perkis  to  restrain  such  build- 
ing,  and  on  Harbour's  interest  being  discovered  he  was 
made  a  party  by  amendment.  On  the  18th  o{  November^ 
1858,  the  Plaintiff  obtained  an  interlocutory  injunction 
against  Harbour.  On  the  19th  o{  April,  1859,  the  case 
was  heard  on  motion  for  decree,  and  Vice-Chancellor 
Wood  made  a  decree  (a)  dismissing  the  bill  without  costs 
as  against  Per Azi,  continuing  the  injunction  againsti7ar- 
hour  for  the  residue  of  his  term  of  970  years,  and  grant- 
ing an  injunction  to  restrain  Stralton  during  the  term  of 
970  years,  his  workmen,  servants  and  agents,  from  build*- 
ing  on  the  piece  of  land  marked  C,  or  any  part  thereof, 
any  messuages  or  dwelling-houses  not  standing  alone  and 
detached,  or  not  having  between  every  two  T)f  such  mes- 
suages or  buildings  an  open  space  of  thirty  feet  at  the  least. 

The  Defendant  Stratton  appealed  from  this  decree^ 

Mr.  Molt  and  Mr.  Southgate  for  the  Plaintiff,  in  sup- 
port of  the  decree. 

We  contend,  first,  that  apart  from  all  representations 
by  Stratton^  there  is  a  covenant  binding  on  Strata 
ton.  The  covenant  to  observe  the  covenants  of  the 
original  lease  has  the  same  effect  as  if  those  cove- 
nants were  repeated  verbatim  in  the  underlease  under 
which  the  Plaintiff  claims ;  Doughty  v.  Bowman  (J). 
The  Vice-Chancellor  considered,  however,  that  the  ob- 
ligation 

(a)  Johm,  341.  (6)  11  Q.  B.  444,  454. 


38  CASES  IN  CHANCERY. 

1859.  ligation  towards  Harbour  to  perform  the  covenants 
of  the  original  lease  existed  only  while  that  lease  sub- 
sisted, thus  reducing  the  covenant  by  Stratum  with 
Harbour  to  a  covenant  not  to  act  in  any  such  way  as  to 
enable  the  ground  landlord  to  defeat  Harbour's  title. 
We  say,  on  the  contrary,  that  under  the  covenant  in  the 
underlease  Harbour  acquired  a  right  to  have  the  cove- 
nants in  the  original  lease  observed  by  Stratton  modo 
et  form^  so  far  as  Harbour  was  interested  in  their  being 
observed,  and  that  this  right  could  not  be  defeated  by 
any  dealing  between  Stratton  and  the  ground  landlord 
to  which  Harbour  was  not  privy ;  Doe  v.  Pyke  (a).  The 
covenant  to  indemnify  Harbour  from  the  consequences 
of  a  breach  of  the  covenants  does  not  affect  the  covenant 
not  to  break  them ;  Davenport's  Case  (i). 

Then,  as  to  the  purely  equitable  part  of  the  case,  we 
say  that  Stratton  made  to  Harbour  representations 
which  he  is  not  at  liberty  to  falsify.  He  knew  that 
Harbour  was  taking  the  ground  on  a  building  specula- 
tion, that  the  representations  must  have  materially  in- 
fluenced Harbour  in  taking  it,  and  that  Harbour  spent 
money  on  the  land  on  the  faith  of  that  representation. 
Stratton,  therefore,  is  bound ;  Evans  v.  JBicknell  (c) ; 
Saward  v.  Arstey  (d) ;  Richards  v.  Synis  (e).  The  case 
is  not  like  Jorden  v.  Money  (/).  The  decision  of  the 
House  of  Lords  in  that  case  proceeded  on  the  ground 
that  there  was  nothing  but  an  expression  of  an  intention, 
with  an  express  repudiation  of  any  legal  obligation  to 
carry  out  that  intention.  Here  there  was  a  positive 
statement  of  the  fact  that  Stratton  could  not  build. 

Mr.  Roundell  Palmei;  Mr.  Daniel  and  Mr.  C  T. 
Simpson  for  the  Appellants. 

The 

(a)  5  M.  4  5.  146,  154.  (d)  10  Afoore, 55 ;  2  Bing.  519. 

(6)  8  lUp.  144.  (0  2  Eg.  Ca.  Ab.  617. 

(f)  6  Ves.  174.  (/)  6  H.  Lardt  Ou.  185. 
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The  doctrine  of  representations  as  distinguished  from        1859. 
agreements  does  not  apply  here.     That  doctrine  is  cor-       ]^^^^^^ 
rectly  laid  down  in  Sugd.  V.  ^  P.  (a).     The  misrepre-  v. 

sentation  must  be  a  misrepresentation  of  a  material  Stratton. 
fact  known  to  the  person  making  the  statement^  and 
not  known  to  the  other  party.  The  statement  must 
be  untrue,  and  the  person  to  whom  it  is  made  must 
be  misled  by  it.  Here  the  statement  made  was  true. 
The  purchaser  did  not  rely  on  it^  but  inquired  for  him- 
self, so  even  had  it  been  untrue  he  would  have  had  no 
ground  for  complaint:  but  it  was  not  untrue.  The 
vendor  represented  no  more  than  that  there  was  a  cove- 
nant restraining  him  from  building.  That  was  really 
the  case,  and  it  was  for*  the  purchaser  to  judge  how  far 
he  would  rely  on  such  a  restraint. — \The  Lord  Chan- 
cellor :  Suppose  the  vendor  had  at  the  time  made  up 
his  mind  to  surrender  the  lease  and  take  a  new  one.  How 
would  the  case  then  stand  ?] — ^That  would  raise  a  dif- 
ferent equity,  it  would  have  been  against  good  faith.  In 
the  actual  case  there  was  no  mala  fides;  the  vendor 
never  agreed  not  to  build.  What  the  purchaser  relied  on 
was  that  there  was  a  covenant  making  it  impossible  for 
the  vendor  to  do  a  certain  act  without  the  consent  of  the 
landlord,  which  was  not  likely  to  be  given.  Suppose  A, 
for  a  premium  paid  him  by  B.  admits  B.  into  partnership 
with  him,  nothing  being  said  as  to  the  terms,  the  Court 
could  not  restrain  A.  from  dissolving  the  partnership  at 
any  time ;  though  if  there  was  anything  from  which  it 
could  be  inferred  that  A,  had  from  the  first  the  intention 
of  dissolving  immediately  after  receiving  the  premium,  it 
might  probably  grant  relief.  The  purchaser  here  knew 
the  whole  circumstances  and  what  he  had  to  depend 
upon.  Jorden  v.  Money  {b)  fully  supports  the  principle 
on  which  we  rely,  and  which  had  been  previously  acted 

upon 

(a)  Page  272  (UM  edit.)  (b)  5  H.  Lordt  Cos.  185. 
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1859.  upon  in  Pickard  v.  Sears  {a),  as  explained  in  Freeman 
V.  Cooke  (6).  Either  the  Plaintiff  must  make  out  that  a 
fact  was  misrepresented,  or  he  must  call  upon  the  Court 
to  imply  a  further  declaration  by  him  that  he  would  not 
get  rid  of  this  covenant.— [7%tf  Lord  Chancellor: 
May  not  his  words  be  considered  to  involve  a  representa- 
tion that  he  could  not  get  rid  of  it?] — If  he  had  simply 
said  that  he  could  not  build,  that  might  have  been  so ;  if 
he  had  said  that,  and  no  further  inquiry  had  been  made, 
he  might  have  been  held  to  have  made  a  representation 
that  he  was  completely  restrained  from  building,  and 
might  have  been  bound  to  make  that  representation 
good ;  but  all  he  did  was  to  state  that  he  was  restrained 
by  a  particular  covenant,  which  covenant  the  purchaser 
inspected.  According  to  Jorden  v.  Money  the  purchaser 
ought  to  have  made  it  matter  of  contract,  and  obtained 
from  the  vendor  a  covenant  that  he  would  not  build. 
Now  the  Court  cannot  imply  such  a  contract,  it  cannot 
go  beyond  the  terms  which  the  parties  have  embodied 
in  a  solemn  deed ;  Monypenny  v.  Monypenny  (c) ; 
Anderson  v.  Fitzgerald (d)  \  Squire  v.  Campbell  {e); 
North  British  Railway  Company  v.  Tod  (J).  If  there 
was  such  a  contract  it  was  only  by  parol,  and  the  Statute 
of  Frauds  is  a  defence.  The  contract  being  wholly 
denied  we  were  not  obliged  to  claim  the  benefit  of  the 
statute ;  Ridgway  v.  Wharton  (g). 

The  question  then  remains,  does  the  purchase*deed 
contain  such  a  contract.  On  this  point  the  judgment  of 
the  Vice-Chancellor  is  in  our  favor.  There  is  a  simple 
recital  of  the  existence  of  the  lease  showing  liability  to 
rents  and  covenants,  and  it  is  evident  that  the  covenant 

on 

(a)  6  Ad.  Sf  mi.  469.  (i)  4  H.  Lordt  Caf.  484. 

(b)  2  Eich.  654.  (e)  1  Af .  4-  C.  459,  479. 

(c)  4  X.  4-  ^.  174;  3  Be  G.  (/*)  12  CI.  *  Fm.  722. 
4-  J.  5724  (g)  3  De  G.  M.  if  G.  677. 
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on  which  the  Plaintiff  relies  was  intended  merely  as  a        1859. 
covenant  to  indemnify  against  the  claims  of  the  landlord,  qoott 

not  as  a  covenant  for  a  distinct  independent  purpose.  v. 

The  covenant  to  pay  rent  can  only  refer  to  the  rent  re- 
served by  the  subsisting  leasCi  and  cannot  continue 
beyond  it ;  and  it  is  straining  the  language  of  the  cove- 
nant to  hold  it  as  meaning  more  than  that  the  vendor 
will  observe  all  the  covenants  in  the  original  lease,  so  as 
to  prevent  the  purchaser's  title  from  becoming  liable  to 
be  defeated  by  the  landlord.  Any  such  construction 
would  be  very  inconvenient,  for  if  the  covenant  is  to  be 
treated  as  in  force  when  the  original  lease  is  gone,  Har* 
hour  might  still  sue  Stratton  for  not  observing  the  cove- 
nants in  the  original  lease,  and  that  Harbour  could  not 
be  injured  by  their  not  being  observed  would  be  no  de- 
fence; Saward  v.  Arst€y{a)\  or  he  might  obtain  an 
injunction  to  prevent  acts  inconsistent  with  them ;  Dick' 
inson  v.  Grand  Junction  Canal  Company  (i). 

Mr.  Holt  in  reply. 

Indemnity  against  the  claims  of  the  landlord  was  no 
doubt  one  object  of  the  covenant  by  Stratton  with  Har- 
bour,  but  not  the  only  object.  The  effect  of  this  cove- 
nant was,  we  contend,  the  same  as  if  the  covenants  of  the 
original  lease  had  been  inserted  in  the  underlease.  There 
is  no  sufficient  reason  for  determining  the  operation  of 
the  covenant  by  the  surrender  of  the  lease.  The  sur- 
render of  an  old  lease  and  taking  a  new  one  does  not 
affect  the  interest  of  a  sub-lessee;  4  Geo.  2,  c.  S8,  s.  6  ; 
Doe  V.  Pyke  (c).  The  covenant  therefore  remains  in  force 
so  far  as  Harbour  has  an  interest  in  having  the  covenants 
of  the  old  lease  observed,  and  no  practical  inconvenience 
would  arise :  if  he  were  to  sue  at  law  for  breach  of  a 

covenant 
(a)  10  Moore,  55 ;  2   Bing.  {b)  15  Beav.  260. 

519.  (c)  5  M.  if  5. 146, 
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1859.        covenant  which  did  not  concern  him,  he  would  only  get 
^■^^^'^"^      nominal  damages,  and  a  Court  of  Equity  would  not  grant 

PlOOOTT  .     . 

J,  an  injunction. 

Stratton. 

As  to  the  equitable  question,  the  Appellants  say :  1. 
If  Stratton' s  statement  be  treated  as  a  statement  of 
fact,  it  was  true,  and  therefore  no  equity  arises.  2.  If 
it  was  an  erroneous  representation  of  law,  it  only  put 
Harbour  on  inquiry.  3.  That  if  not  one  or  the  other, 
it  was  an  expression  of  intention ;  and,  according  to 
Jorden  v.  Money,  not  binding.  There  is  a  fallacy  in 
each  of  these  positions.  Stratton's  statement  was  a  mixed 
statement  of  fact  and  law,  and  was  not  true.  It  was  so, 
indeed,  in  the  letter,  but  what  he  said  was  intended  to 
induce  a  belief  that  he  could  not  alter  the  existing  state 
of  things ;  it  came,  in  effect,  to  this,  "  There  is  such  a 
state  of  things  that  I  cannot  build,  and  never  shall  be 
able  to  build."  If  what  Stratton  said  was  not  a  false 
representation,  it  was  a  parol  contract.  Jorden  v.  Money 
has  no  bearing  on  the  case.  The  House  of  Lords  there 
came  to  the  conclusion  that  no  contract  was  intended, 
that  there  was  nothing  but  an  expression  of  intention, 
an  intention  which  the  person  expressing  it  was  left  at 
liberty  to  change.  To  make  this  case  analogous  to  that, 
Stratton  should  have  said,  "  I  can  get  rid  of  that  cove- 
nant, but  you  may  trust  to  my  honor  that  I  will  not." 
Now,  taking  it  to  be  a  case  of  parol  contract,  the  consi- 
deration having  been  paid,  and  possession  taken,  so  as  to 
remove  all  objection  on  the  ground  of  its  not  being  in 
writing,  the  only  difficulty  in  our  way  is,  that  the 
terms  ought  to  have  been  embodied  in  the  assignment 
The  dicta  of  Lord  Cottenham,  in  Squire  v.  Cdfnpbell,  are 
to  be  understood  with  this  qualification,  that  they  apply 
only  to  the  case  of  something  indivisibly  connected  with 
the  rest  of  the  contract,  and  which  cannot  be  inserted 

without 
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without  altering  the  whole.  In  the  case  of  Heriot's  1859. 
Hospital  (a)f  the  general  rule  is  laid  down  that  the  con- 
tract is  to  be  looked  for  only  in  the  final  instrument; 
but  there  is  nothing  in  that  case  or  Squire  v.  Campbell 
to  interfere  with  the  addition  of  such  a  term  as  that  in 
the  present  case ;  a  term  the  object  of  which  is  only  to 
make  secure  for  the  future  something  which  is  secured 
for  the  present. 

Judgment  reserved. 


The  Lord  Chancellor. 

I  am  of  opinion  that  the  decree  appealed  against  ought      jSav.  12, 
to  be  affirmed. 

The  injunction  was  claimed  on  two  grounds:  Ist^  on 
the  legal  construction  of  a  covenant  entered  into  by 
Stratton  to  Harbour  in  an  indenture  of  lease  dated  17th 
December,  1851 ;  Sndly,  upon  an  equity  arising  from 
a  parol  representation  made  by  Stratton  to  Harbour 
before  and  at  the  time  when  this  lease  was  granted,  and 
from  Stratlon's  subsequent  conduct  in  encouraging  Har^ 
botir  to  act  on  that  representation. 

The  Vice-Chancellor  held  that  the  Plaintiff  was  not 
entitled  to  the  injunction  on  the  first  ground^  but  was 
entitled  to  it  on  the  second. 

It  seems  to  me  that  on  either  ground  the  injunction 
may  be  supported. 

The  first  question  depends  upon  whether  Stratton  is  to 

be  considered,  after  surrendering  to  Sir  Ricliard  Simeon 

the  lease  of  1845,  as  under  a  covenant  to  Harbour  not 

to 
(a)  2  Doio.dOl. 
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PlGOOTT 
V, 

Stratton. 


to  build  houses  on  ilic  land  marked  C  in  that  lease^  so 
as  to  obstruct  the  sea-view  from  houses  built  on  the  land 
marked  B ;  and  this  depends  entirely  upon  the  construc- 
tion of  the  underlease  of  1851,  from  Stratton  to  Harbour, 
regard  being  had  to  certain  facts  then  existing.  These 
facts  are,  that  by  the  lease  of  1845  Sir  Richard  Simeon 
had  demised  to  Stratton  for  999  years  a  part  of  his  estate 
in  the  Isle  of  Wight,  on  the  Solent,  consisting  of  three 
plots  marked  A,  B  and  C,  and  Stratton  had  covenanted 
that  he  would  not  build  houses  on  C  without  a  certain 
interval  between  them,  which  would  have  permitted  a  sea 
view  across  C  from  houses  built  on  B;  that  in  the  year 
1851  Stratton  proposed  to  underlet  to  Harbour  for  970 
years  a  considerable  part  of  the  plot  marked  B,  for  the 
purpose  of  building  marine  villas  upon  it;  that  the  value 
of  such  land  depended  materially  upon  the  houses  to  be 
erected  upon  it  having  a  view  of  the  sea  ;  that  Harbour, 
during  the  negotiation  had  expressed  solicitude  upon 
this  subject,  and  that,  to  quiet  him,  Stratton  said  that  he 
Stratton  was  bound  by  his  lease  of  1845  not  to  build 
houses  which  could  have  this  effect.  Under  these  cir- 
cumstances, the  underlease  of  1851  was  executed,  con-^ 
taining  a  covenant  by  Stratton  to  Harbour,  by  which, 
after  a  recital  of  the  lease  of  1845,  Stratton  "for  him- 
self, his  heirs,  executors,  administrators  and  assigns, 
covenanted  with  Harbour,  his  executors,  administrators 
and  assigns,  that  he,  Stratton,  his  executors,  adminis- 
trators and  assigns,  would  thenceforth  observe  the  lessee's 
covenants  contained  in  the  same  lease."  The  underlease 
does  not  repeat  the  words  of  the  covenant  in  the  lease  as 
to  the  interval  to  be  left  between  the  houses  to  be  built 
on  C.  But  verba  relata  inesse  videntur;  and,  according 
to  the  dictum  of  Parke,  B.,  in  Doughty  v.  Bowman  (a), 
"  a  covenant  to  perform  the  covenants  of  a  lease  has  no 

other 
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other  effect  than  if  the  former  covenants  had  been  in* 
serted."     I  conceive,  therefore,  that  this  covenant  in  the 
underlease  was  tantamount  to  a  covenant  by  Stratton  for 
himself,  his  heirs,  executors,  administrators  and  assigns, 
not  to  build  houses  on  C  without  leaving  the  stipulated 
interval  between  them.     Is  not  this  covenant  still  bind- 
ing upon  Stratton  ?     He  admits  that  it  was  binding  upon 
him  till  he  surrendered  the  lease  of  1845,  and  that  till 
then  an  injunction  might  have  been  obtained  by  iJarftottr 
against  his  building  houses  on  C  contrary  to  the  cove- 
nant.    He  now  relies  upon  the  surrender.     I  entirely 
concur  in  the  general  maxim  that  a  covenant  to  perform 
the  covenants  of  a  lease  is  only  binding  during  the  sub- 
sistence of  the  lease.     But,  looking  to  the  covenant  in 
this  underlease,  it  is  evident  to  me  that  the  parties  in- 
tended that,  in  as  far  as  it  conferred  any  benefit  upon 
Harbour,  it  should  remain  in  force  during  the  currency 
of  the  underlease.     Harbour  acquired  a  material  benefit 
by  Stratton's  covenant  to  him  to  perform  the  covenant 
in  the  lease  from  Sir  Richard  Simeon  as  to  the  mode  in 
which  the  houses  were  to  be  erected  between  B  and  the 
margin  of  the  Solent.     It  cannot  properly  be  called  an 
easement  or  a  servitude  over  C,  but  Harbour  acquired  a 
right  to  an  amenity,  which  materially  enhanced  the  value 
of  the  land  which  was  sublet  to  him,  and  restrained  the 
use  of  part  of  the  land  demised  to  Stratton.     If  there 
had  been  in  the  underlease  a  direct,  express,  specific 
covenant  by  Stratton  that,  during  the  currency  of  the 
underlease,  he  would  not  build  upon  C  so  as  to  injure 
the  prospect  from  B,  it  was  not  contended  that  this  cove- 
nant would  have  been  affected  by  the  surrender.     But  I 
conceive  that  the  covenant  to  perform  all  the  covenants 
in  the  lease,  which  contained  such  a  covenant,  is  an 
exact  equivalent.     When  Stratton  had  sublet  B,  at  the 
same  time  restraining  the  mode  of  enjoying  C  during  the 
currency  of  the  underleases  he  could  not  by  any  surrender 
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1859.  derogate  from  the  right  which  Harbour  had  acquired. 
Harbour  was  a  stranger  to  the  surrender,  and  could  not 
be  prejudiced  by  it.  With  respect  to  strangers,  the  estate 
Stratton.  Qy^  Qf  which  an  interest  has  been  granted  to  them  is 
supposed  to  continue  after  the  surrender.  Thus,  "  if 
tenant  for  life  grant  a  rent-charge  and  after  surrenderi 
yet  the  rent  remaineth ;  for  to  that  purpose  he  that  is  the 
surrenderee  cometh  in  under  the  charge'*  (a).  So  in 
Davenport's  Case  (i),  tenant  for  fifteen  years  of  a  rec- 
tory, to  which  the  advowson  of  a  vicarage  was  appendant, 
having  granted  the  next  presentation  to  the  vicarage  if  it 
should  become  vacant  during  the  term  which  the  grantor 
had  in  the  rectory,  surrendered  his  term  to  the  rever- 
sioner;  the  vicarage  became  void  before  the  expiration 
of  the  fifteen  years,  and  in  quare  impedit  the  question 
arose,  whether  the  surrender  which  as  between  the  parties 
had  put  an  end  to  the  term  for  years  had  extinguished 
the  right  of  the  grantee  to  the  next  presentation.  Held, 
that  it  had  not,  because  the  term,  for  the  benefit  of  the 
grantee,  had  to  some  respect  continuance,  although  in 
rei  veritate  it  was  determined.  In  Doe  d.  Beadon  v. 
Pyke  (c),  the  same  doctrine  was  laid  down  and  acted 
upon.  Lord  Ellenborough  saying,  "  We  consider  it  clear 
law  that  though  a  surrender  operates  between  the  parties 
as  an  extinguishment  of  the  interest,  it  does  not  operate  as 
to  third  persons  who  at  the  time  of  the  surrender  had 
rights  which  such  extinguishment  would  destroy,  and  that 
as  to  them  the  surrender  operates  only  as  a  grant,  subject 
to  their  right."  Therefore  if  Stratton  before  the  surren- 
der of  the  lease  of  1845,  is  supposed  to  have  covenanted 
in  the  underlease  to  Harbour  so  as  to  give  Harbour  an 
interest  in  any  part  of  the  land  demised  by  the  lease  of 
1845,  upon  that  interest  the  subsequent  surrender  could 
have  no  operation.    That  such  was  the  intention  of  the 

parties 

(fl)  Co.  Liu,  338  6.  (c)  5  Jf.  4"  5. 14C. 

(6)  8  Rep.  K4  6. 
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parties  when  the  underlease  of  1851  was  executed,  I  can-       1859. 

not  doubt,  and  I  think  that  this  intention  is  sufficiently 

manifested  by  the  language  they  have  employed.     To 

get  at  the  intention  of  covenants  it  is  not  necessary  to 

look  for  any  technical  form  of  words.     The  principles 

on  which  covenants  are  to  be  construed  are  elaborately 

and  lucidly  laid  down  and  illustrated  in  the  judgment  of 

Lord-Chancellor  Chelmsford^  in  the  late  case  of  Mony- 

penny  v.  Monypenny  (a),  in  which  he  overruled  (I  think 

very  properly)  the  judgment  of  the  common  law  judges 

who  had  departed  from  these  principles. 

If  there  was  such  an  existing  covenant  by  Stratton  to 
Harbour^  it  is  admitted  that  Harbour^  before  the  assign- 
ment of  his  term  to  the  Plaintiff,  would  have  been  entitled 
to  the  injunction ;  and  that  the  injunction  granted  to  the 
Plaintiff,  the  assignee  of  his  term,  cannot  be  impeached. 

But  supposing  that  there  had  been  no  covenant  on 
which  Harbour  could  have  maintained  an  action  at  law 
against  Stratton  for  building  a  row  of  houses  continuously 
on  C,  I  am  of  opinion  that,  on  equitable  grounds,  the 
injunction  was  properly  granted.  The  evidence  on  this 
subject  was  in  some  degree  conflicting,  and,  almost  at  the 
close  of  the  argument  on  this  appeal,  an  application  was 
made  that  Stratton  and  Harbour  might  be  examined  viv& 
voce  before  us.  No  such  application  was  made  in  the 
Court  below,  and  there  (as  we  learn  from  a  very  accurate 
reporter  (i) )  "  the  Court  was  satisfied  of  the  truth  of 
Harbour's  statements."  Now,  to  re-examine  the  parties 
would  be  most  dangerous  after  long  legal  discussions  on 
the  materiality  of  controverted  facts,  and  to  satisfy  my 
mind  this  is  wholly  unnecessary;  for  on  the  points  on 
which  Stratton  and  Harbour  differ  the  probability  is 
strongly  in  favor  of  the  testimony  of  Harbour^  and  his 
evidence  is  materially  corroborated  by  other  witnesses. 

Harbour 

(a)  3  DeG.^  J.  572.  (b)  Johns,  346. 
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1859.  Harbourheing  an  experienced  builder  as  well  as  Stratton^ 
'"^^  the  importance  of  preserving  the  sea  view  was  well  known 
V.  to  both,  and  it  would  have  been  strange  if  Harbour  had 

Stratton.  j^q^  mentioned  this  to  Stratton  during  their  negotiations, 
and  equally  strange  if  no  reference  had  been  made  by 
Stratton  to  the  covenant  in  his  lease  by  which  it  would 
be  preserved.  And  it  is  sworn  that  Stratton  had  made 
similar  representations  when  negotiating  for  sub-letting 
to  others  another  part  of  the  land  demised  to  him  by  the 
lease  of  1846.  I  give  faith  to  the  evidence  of  Harbour^ 
who  swears  thus:—'*!  put  the  question  about  buildings 
in  front  to  the  Defendant  Stratton^  and  he  told  me  he 
could  not  build  closer  than  30  feet,  because  the  lease 
from  Sir  Richard  Simeon  forbad  him,  and  thereupon  I 
was  induced  to  take  the  land ;  and  further,  in  order  to 
satisfy  myself,  I  asked  for  and  was  shown  the  draft  of 
the  lease."  Harbour  then  consented  to  take  the  under- 
lease, and  with  the  knowledge  of  Stratton  expended 
large  sums  of  money  upon  the  land  comprised  in  the 
underlease,  under  the  expectation  of  the  continued  bene- 
fit of  the  restriction  imposed  on  Stratton  by  the  covenant 
in  the  original  lease.  I  agree  with  the  Vice-Chancellor 
in  thinking  the  following  to  be  the  fair  effect  of  the  evi- 
dence:— *'  Harbour,  in  negotiating  with  Stratton  for  the 
sub-lease  of  the  property,  was  doing  so,  as  Stratton  well 
knew,  with  a  view  to  build  upon  the  land ;  with  that  view 
he  asked  a  question  very  material  to  enable  him  to  form 
an  estimate  as  to  the  value  of  the  property.  Stratton  s 
answer  is,  '  you  need  be  under  no  apprehension  on  the 
subject ;  the  land  between  that  which  I  am  selling  to  you 
and  the  sea  is  in  my  hands  as  lessee  for  this  long  term  of 
years,  and  I  cannot  build  upon  it  so  as  to  obstruct  the 
sea  view,  for  I  am  bound  by  my  lease  not  to  do  so.*  " 

Stratton  having  received  the  price  of  the  land,  en- 
hanced by  the  security  of  the  sea  view^  and  having  stood 

by 
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by  while  he  saw  Harbour  erect  houses  on  the  property  1859. 
sublet,  which  were  valuable,  enjoying  the  sea  view,  but 
would  be  almost  worthless  without  it,  is  it  consistent  with 
equity  and  good  conscience  that  Stration,  to  make  an  in- 
creased profit  of  the  land  which  he  had  not  sublet,  should 
be  allowed  to  build  houses  upon  it  contrary  to  the  cove- 
nant in  his  lease  from  Sir  Richard  Simeon^  so  as  entirely 
to  obstruct  the  sea  view  enjoyed  by  the  houses  of  Har- 
bour? 

No  attempt  has  been  made  to  defend  the  good  faith 
or  to  palliate  the  perfidy  of  such  a  transaction.  But  the 
counsel  for  the  Appellant,  in  the  proper  discharge  of 
their  duty,  have  with  much  ingenuity  and  ability  offered 
various  technical  objections  to  the  injunction  being  granted 
on  equitable  grounds. 

First,  they  contend  that  if  there  was  no  covenant,  the 
injunction  must  rest  on  sl  parol  promise^  which,  as  it  re- 
spects an  interest  in  land,  is  void  by  the  Statute  of  Frauds. 
If  the  remedy  sought  did  rest  on  contract,  we  must  bear 
in  mind  that  there  was  a  valuable  consideration  for  the 
promise,  and  that  there  has  been  part  performance.  But 
I  apprehend  that  the  injunction  is  to  be  supported  on  the 
well  established  doctrine,  that  if  A.  deliberately  makes  an 
assertion  to  B.  intending  it  to  be  acted  upon  by  B.,  and 
it  is  acted  uponby  £.,  A.  is  estopped  from  saying  that  it 
was  not  true.  If  it  turns  out  to  be  false,  A.  is  answerable 
for  the  damage  which  may  have  accrued  to  B.  from  having 
acted  upon  it,  and  B,  is  entitled,  in  respect  of  anything 
done  in  the  belief  that  it  was  true,  to  object  to  any  denial 
of  its  truth  by  A.  This  doctrine  is  to  be  found  in  Pick- 
ard  V.  Sears  (a),  and  a  series  of  subsequent  decisions. 

But 
(a)  6  Ad.  4  Ell.  469. 
Vol.  I — 1.  E  D.F.J. 
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But  it  is  argued  that  the  representation,  to  have  this 
effect,  must  be  false ;  whereas  all  that  Strattan  asserted 
was  strictly  true ;  for  when  he  made  the  assertion  the 
lease  from  Sir  Richard  Simeon  had  not  been  surrendered, 
and^  while  that  lease  remained  in  force,  he  was  bound 
not  to  build  so  as  to  intercept  the  sea  view ;  he  only  said 
**  I  am  bound,**  and  so  he  was  till  the  surrender.  But 
moralists  and  jurists  tell  us  that  words  are  to  be  under- 
stood in  courts  of  justice  in  the  sense  in  which  the  per- 
son using  them  wished  and  believed  that  they  should  be 
understood  by  the  person  to  whom  they  were  addressed. 
Must  not  Harbour  have  understood  the  answer  to  his 
question  to  mean,  that  Stratton  was  bound  during  the 
currency  of  his  lease,  and  that  during  the  currency  of  the 
underlease  he,  Harbour^  would  be  safe  from  the  appre- 
hended obstruction?  Must  not  Stratton  have  wished 
Harbour  so  to  understand  his  answer  ?  Therefore,  after 
Harbour  executed  the  underlease,  and,  Stratton  looking 
on,  erected  the  houses  on  the  faith  of  the  assertion, 
Stratton  is  not  at  liberty  to  deny  that  he  was  under  the 
obligation.  How  it  arose  is  immaterial,  and  he  can  no 
more  oppose  the  injunction  than  if  there  had  been  an 
actual  continuing  covenant  legally  binding  upon  him. 


Next,  it  was  said  that  all  are  supposed  to  know  the 
law,  and  that  Harbour  must  be  supposed  to  have  known 
that  the  lease  of  1845  might  be  surrendered,  and  that  he 
ought  to  have  required  a  covenant  from  Stratton  not  to 
surrender  the  lease,  or  an  express  covenant  that  on  the 
land  demised  to  Stratton  there  should  be  no  buildings 
erected  to  interrupt  the  sea  view.  But  if  Stratton^s  re- 
presentation had  been  sincere  and  faithful,  all  such  pre- 
cautions were  unnecessary,  and  the  business  of  life  could 
not  be  conducted  if  it  were  required  that  men  should 
anticipate  and  expressly  guard  against  the  wily  devices 
to  which  the  deceitful  may  resort. 

The 
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The  argament,  however,  chiefly  relied  upon  for  the  1869. 
Appellant  was  that  what  Stratton  said  during  the  ne- 
gociation  in  reference  to  the  sea  view  results  merely  in 
the  expression  of  intention,  and  that  the  case  of  Jorden 
V.  Money  (a)  is  a  conclusite  authority  in  his  favor.  I 
am  bound  to  suppose  this  case  to  have  been  properly 
decided  by  the  majority  of  the  members  of  the  House 
who  voted  upon  it.  But  in  considering  the  doctrine 
of  law  which  it  establishes,  I  must  look  to  the  facts 
which  those  who  decided  it  considered  to  be  proved 
by  the  evidence.  I  cannot  look  at  that  evidence  and 
say  that  different  inferences  are  to  be  drawn  from  it, 
and  that  the  law  laid  down  is  accommodated  to  these 
inferences.  The  majority  of  the  Lords  thought  that 
nothing  more  was  proved  than  the  declaration  of  a 
present  intention  not  to  enforce  the  bond.  Therefore 
it  is  not  legitimate  reasoning,  after  comparing  the  evi- 
dence there  with  the  evidence  in  this  case,  to  argue 
that  there,  as  much  as  here,  a  positive  assertion  of  a 
fact  had  been  made.  The  doctrine  there  laid  down 
and  acted  upon  was,  that  where  a  person  possesses  a 
legal  right,  a  court  of  equity  will  not  interfere  to  re- 
strain him  from  enforcing  it,  though,  between  the  time 
of  its  creation  and  that  of  his  attempt  to  enforce  it,  he 
has  made  representations  of  his  intention  to  abandon 
it  This  is  the  ratio  decidendi,  and  this  only  is  binding 
upon  us.  We  are  not  called  upon  to  give  any  opinion 
upon  the  pobt  of  law  on  which  the  law  Lords  were  di- 
vided as  to  the  difference  between  a  misrepresentation  of 
a  fact  as  it  actually  existed,  and  a  misrepresentation  of 
an  intention  to  do,  or  to  abstain  from  doing,  an  act  which 
would  lead  to  the  damage  of  the  party  thereby  induced  to 
do  an  act  on  the  faith  of  the  representation.  Taking  the 
law  as  there  laid  down,  that  a  mere  expression  of  inten- 
tion, 
(a)  5  H.  Lords  Coi.  185. 
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1859.  tion,  although  acted  upon,  is  no  ground  for  equitable 
interference,  we  are  to  say  whether  in  this  case,  con- 
sidering the  evidence,  we  come  to  the  conclusion  that 
there  was  here  a  mere  expression  of  an  intention  not  to 
do  an  act.  Now,  according  to  my  conclusion  upon  the 
evidence,  Stratton  absolutely  asserted  that  there  was  no 
power  to  do  the  act,  and  that  the  act  could  not  be  done 
during  the  currency  of  the  lease.  There  was  no  room 
left  for  change  of  intention.  It  would  be  childish  to 
suppose  that  he  meant  to  be  understood  to  say  that, 
although  he  then  had  no  power  to  do  the  act,  he  might 
afterwards  acquire  the  power  by  surrctndering  the  lease. 
He  clearly  gave  Harbour  to  understand  that  he  would 
have  no  power  to  disturb  the  sea  view  during  the  cur- 
rency of  the  lease,  and  that  during  the  currency  of  the 
lease  the  sea  view  could  not  be  disturbed. 

For  these  reasons  I  am  of  opinion  that  the  appeal 
ought  to  be  dismissed  with  costs. 

The  LoBD  Justice  Knight  Brucb. 

It  appears  to  me  also  that  the  rights  of  the  Plaintiff 
against  the  Defendant  Mr.  Stratton  are  substantially  or 
exactly  the  same  as  they  would  have  been  if  the  sur- 
render by  Mr.  Stratton  to  his  landlord  had  not  taken 
place ;  and  without  giving  any  opinion  on  the  case  made 
by  the  Plaintiff  as  to  oral  representations,  I  think  the 
decree  correct  on  the  ground  of  the  covenant  by  Mr. 
Stratton  contained  in  the  underlease  of  the  17th  of 
December,  1851.  The  appeal  ought  in  my  judgment 
also  to  be  dismissed  with  costs. 

The  Lord  Justice  Turner. 

This  case  has  been  so  entirely  exhausted  by  the  judg- 
ment of  the  Lord  Chancellor  that  I  have  nothing  to  add. 
I  think  the  case  entirely  distinguishable  from  Jarden  v. 
Money. 
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Ex  parte  The  UNDERTAKING  proposed  by  the 
COLNE  VALLEY  AND  HALSTEAD  RAIL- 
WAY  BILL. 

^iw.5,lO,l5. 
npHE  question  in  this  case  was,  whether  the  Court  would    Before  The 
sanction  the  investment  of  a  trust  fund  in  the  stock     ckanceUor 

created  by  the  East  India  Loan  Act,  22  Sc  23  Vict.        Lord 

QQ  Campbell 

^  '^'  and  The 

Lords  Jus- 

The  matter  was  first  brought  before  Vice-Chancellor  s^.Z^'^HU 

Wood,  upon  a  petition  presented  by  the  promoters  of  Court  refused 

the  above-mentioned  railway  undertaking,  praying  the  ment,  under 

investment  in  the    stock   in   question   of  the    sum    of  ■f*^^**^"  32  of 

^  the  act  22  & 

7,2001.  deposited  in   Court  under  the   standing  orders  23  VicL  c.  35, 

of  both  houses  of  parliament  pending  the  application  ?j  Jhepur- 

for  a  bill  for  the  construction  of  the  railway.  chase  of  India 

Stock,  created 
under  the  Ea$t 

It  was  alleged  upon  the  petition  that  the  Court  had  {^"^  ^*"„o 
1      •  ...  1         ,       «^    .  Act,  22  &  23 

authority  to   sanction    the   investment   under  the  32nd  Vict,  c.  39. 

section  of  the  act  22  &  23  Vict.  c.  35  (commonly  called  f^^'^^^^'^^ 

Lord  St  Leonards*  Act),  which  received  the  royal  assent  Chancellor 

on  the  same  day  as  the  Ikist  India  Loan  Act,  22  &  23  t^it^L^rds  jL 

Vict.  C.  39.  tices)  that  a 

trustee  making 
such  an  in- 

The  32nd  section  of  22  &  23  Vict.  c.  35,  enacts,  that  ^^^^1"*,°" 

**  When  a  trustee,  executor  or  administrator  shall  not,  sponsibility 
•  .  .        1  .  1  1     /.       would  not  be 

by  some  instruments  creating  his  trust,  be  expressly  for-  guilty  of  a 

bidden  to  invest  any  trust  fund  on  real  securities  in  any  ^^^^  of 

trust. 
part  of  the  United  Kingdom,  or  on  the  stock  of  the  Bank 

o^  England  or  Ireland,  or  on  East  India  Stock,  it  shall 

be  lawful  for  such  trustee,  executor  or  administrator  to 

invest  such  trust  fund  on  such  securities  or  stock;  and 

he  shall  not  be  liable  on  that  account  as  for  a  breach  of 

trust, 
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trusty  provided  that  such  investment  shall  in  other  re- 
spects be  reasonable  and  proper." 

The  Vice-Chancellor,  after  expressing  a  doubt  whether 
the  India  Stock  mentioned  in  the  clause  was  intended  to 
include  the  new  stock  about  to  be  created  under  the 
India  Loan  Act,  22  &  23  Vict.  c.  39,  and  refusing  to 
sanction  the  investment  asked  for,  suggested  that  the 
matter  should  be  brought  to  the  attention  of  the  Court  of 
Appeal,  together  with  a  written  statement  which  he 
handed  down  as  explanatory  of  his  own  view  of  the 
question. 


The  statement  was  in  the  following  terms : — 

"  The  application  made  to  me  by  the  petition  was  that 
money  might  be  invested  in  the  new  £5  per  Cent.  Indian 
Loan,  1859,  on  the  ground  that  such  a  course  would  be 
authorized  by  Lord  St.  Leonards'  Act  of  last  sessioui 
authorizing  investments  by  trustees  in  ^  Bank  Stock  or 
£ast  India  Stock.'  My  difficulty  was  this  : — At  the  date 
of  the  passing  of  Lord  St.  Leonards'  Act,  the  two  stocks 
called  Bank  Stock  and  £ast  India  Stock  were  well  known 
to  be  the  capital  stock  of  the  two  great  companies  incor- 
porated by  charters  confirmed  by  acts  of  parliament,  and 
the  dividend  on  the  East  India  Stock  was,  moreover, 
guaranteed  by  parliament  until  it  should  be  paid  off  by 
government.  The  India  £5  per  Cent.  Loan  is,  indeed, 
in  the  form  of  a  stock,  transferable  in  books  kept  for  that 
purpose ;  but  it  is  a  loan  to  the  Indian  government,  and 
not  the  capital  stock  of  a  company,  neither  is  it  guaran- 
teed by  the  British  government.  The  only  way  in  which 
the  question  arose  as  to  the  time  of  passing  the  act  cre- 
ating the  Loan  Stock  and  the  act  of  Lord  St.  Leonards 
was  this : — It  was  suggested  that,  had  the  Loan  Act  been 
actually  passed,  the  legislature  might,  in  passing  Lord 

St.  Leonards* 
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Si.  Leonards*  Act,  have  had  reference  to  the  new  stock 
that  would  be  created  by  the  Loan  Act,  but  even  this 
suggestion  failed  when  it  was  shown  that  it  was  not  so 
passed." 

Mr.  Mayhew^  in  support  of  the  petition,  submitted  the 
statement  to  the  Court,  and  asked  for  an  expression  of 
their  Lordships'  opinion  whether  the  investment  prayed 
could  be  sanctioned  or  not. 

After  some  discussion  the  consideration  of  the  peti- 
tion was  adjourned  to  give  an  opportunity  for  bringing 
before  the  Court  all  the  material  acts  relating  to  the  old 
East  India  Stock. 


1859. 

Re  CoLNS 
Yallet  and 
Halstiad 
Railwat 
CoiirAHT. 

JVoo.  5. 


The  petition  was  again  brought  on  on  this  day. 

Mr.  MayheWf  in  support  of  the  petition. 

The  origin,  history  and  present  state  of  the  old 
East  India  Stock  appear  from  the  acts  26  Geo.  3, 
c.  62 ;  29  Geo.  3,  c.  65 ;  33  Geo.  3,  c.  47 ;  3  &  4 
Will  4,  c.  85,  and  21  &  22  Vict  c.  106.  The  pro- 
visions which  relate  to  the  guarantee  of  that  stock 
are  the  9th,  14th,  16th  and  17th  sections  of  the  act 
3  &  4  Will.  4,  c.  85,  and  the  42nd  section  of  the  adt 
21  &  22  Vict.  c.  106,  which  are  as  follows  :— 

The  8  &  4  WilL  4,  c.  85,  sect.  9,  enacts  "  That  from  and 
after  the  22nd  day  of  April,  1834,  all  the  bond  debt  of 
the  East  India  Company  in  Great  Britain,  and  all  the 
territorial  debt  of  the  said  company  in  India,  and  all 
other  debts  which  shall  on  that  day  be  owing  by  the  said 
company,  and  all  sums  of  money,  costs,  charges  and 
expenses  which  after  the  said  22nd  day  of  April,  1834, 
may  become  payable  by  the  said  company  in  respect  or 
by  reason  of  any  covenants,  contracts  or  liabilities  then 
existing,  and  all  debts,  expenses  and  liabilities  whatever 

which 
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1859.        which  afler  the  same  day  shall  be  lawfully  contracted 

^^^y'^      and  incurred  on  account  of  the  government  of  the  said 
Re  CoLNB 
Valley  and    territories^  and  all  payments  by  this  act  directed  to  be 

Halstbad  made,  shall  be  charged  and  chargeable  upon  the  reve- 
CoMrAMT.  nues  of  the  said  territories ;  and  that  neither  any  stock  or 
effects  which  the  said  company  may  hereafter  have  to 
their  own  use,  nor  the  dividend  by  this  act  secured  to 
them,  nor  the  directors  or  proprietors  of  the  said  com- 
pany, shall  be  liable  to,  or  chargeable  with  any  of  the 
said  debts,  payments  or  liabilities.** 

Section  14  enacts,  "  That  there  shall  be  paid  by  the 
said  company  into  the  Bank  of  Englandy  to  the  account 
of  the  Commissioners  for  the  Reduction  of  the  National 
Debt,  such  sums  of  money  as  shall,  in  the  whole,  amount 
to  the  sum  of  two  millions  sterling,  with  compound  inte- 
rest afler  the  rate  of  three  pounds  ten  shillings  per 
centum  per  annum,  computed  half-yearly  from  the  said 
22nd  day  of  April,  1834,  on  so  much  of  the  said  sums 
as  shall,  from  time  to  time,  remain  unpaid;  and  the 
cashiers  of  the  said  bank  shall  receive  all  such  sums  of 
money  and  place  the  same  to  a  separate  account  with  the 
said  commissioners,  to  be  intituled  '  The  Account  of  the 
Security  Fund  of  the  India  Company,*  and  that  as  well 
the  monies  so  paid  into  the  said  bank  as  the  dividends 
or  interest  which  shall  arise  therefrom,  shall  from  time 
to  time  be  laid  out,  under  the  direction  of  the  said  com- 
missioners, in  the  purchase  of  capital  stock  in  any  of  the 
redeemable  public  annuities  transferable  at  the  Bank  of 
England,  which  capital  stock  so  purchased  shall  be 
invested  in  the  names  of  the  said  commissioners  on 
account  the  said  security  fund,  and  the  dividends  payable 
thereon  shall  be  received  by  the  said  cashiers  and  placed 
to  the  said  account,  until  the  whole  of  the  sums  so  received 
on  such  account  shall  have  amounted  to  the  sum  of 
twelve  millions  sterling ;  and  the  said  monies,  stock  and 

dividends 
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dividends  or  interest  shall  be  a  security  fund  for  better       1869. 
securing  to  the  said  company  the  redemption  of  their     ^^^^T^ 

said  dividend  after  the  rate  hereinbefore  appointed  for  Valley  and 
such  redemption." 


Section  16  : — "  Provided  always,  and  be  it  enacted, 
that  all  dividends  on  the  capital  stock  forming  the  said 
security  fund,  accruing  after  the  monies  received  by  the 
said  bank  to  the  account  of  such  fund  shall  have 
amounted  to  the  sum  of  twelve  millions  sterling,  until 
the  said  fund  shall  be  applied  to  the  redemption  of  the 
said  company*s  dividend,  and  also  all  the  said  security 
fund,  or  so  much  thereof  as  shall  remain  after  the  said 
dividend  shall  be  wholly  redeemed,  after  the  rate  afore- 
said, shall  be  applied  in  aid  of  the  revenues  of  the  said 
territories." 


Halstead 

Railway 

Company. 


Section  17  enacts,  "  That  the  said  dividend  on  the 
company's  capital  stock  shall  be  paid  or  retained  as 
aforesaid  out  of  such  part  of  the  revenues  of  the  said 
territories  as  shall  be  remitted  to  Crreat  Britain,  in  pre- 
ference to  all  other  charges  payable  thereout  in  Great 
Britain  ;  and  that  the  said  sum  of  two  millions  sterling 
shall  be  paid  in  manner  aforesaid  out  of  any  sums  which 
shall  on  the  said  22nd  day  of  April,  1834,  be  due  to  the 
said  company  from  the  public,  as  and  when  the  same 
shall  be  received,  and  out  of  any  monies  which  shall 
arise  from  the  sale  of  any  government  stock  on  that  day 
belonging  to  the  said  company,  in  preference  to  all  other 
payments  thereout ;  and  that,  subject  to  such  provisions 
for  priority  of  charge,  the  revenues  of  the  said  territories, 
and  all  monies  which  shall  belong  to  the  said  company 
on  the  said  22nd  day  of  April,  1834,  and  all  monies 
which  shall  be  thereafter  received  by  the  said  company 
from  and  in  respect  of  the  property  and  rights  vested  in 
them  in  trust  as  aforesaid,  shall  be  applied  to  the  service 

of 
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1 859.        of  (he  government  of  the  said  territories,  and  in  defraying 
all  charges  and  payments  by  this  act  created,  or  con- 
VALLEY8Dd    firmed  and  directed  to  be  made  respectively  in   such 
Rail"at      ^^^^^  ^^  '^6  ^^^^  court  of  directors,  under  the  control  of 
Company,      the  said  board,  shall  from  time  to  time  direct;  anything 
in  any  other  act  or  acts  contained  to  the  contrary  not- 
withstanding." 

The  act  21  &  22  Vict.  c.  106,  s.  42,  enacts,  "  That 
the  dividend  on  the  capital  stock  of  the  said  company  se- 
cured by  the  3  &  4  Will.  4,  c.  85,  until  the  redemption 
thereof,  and  all  the  bond,  debenture  and  other  debt  of  the 
said  company  in  Great  Britain,  and  all  the  territorial 
debt  and  all  other  debts  of  the  said  company,  and  all 
sums  of  money,  costs«  charges  and  expenses,  which, 
if  this  act  had  not  been  passed,  would,  after  the  time 
appointed  for  the  commencement  thereof,  have  been 
payable  by  the  said  company  out  of  the  revenues  of 
India  in  respect  or  by  reason  of  any  treaties,  covenants, 
contracts,  grants  or  liabilities  then  existing,  and  all 
expenses,  debts  and  liabilities  which,  after  the  com- 
mencement of  this  act,  shall  be  lawfully  contracted 
and  incurred  on  account  of  the  government  of  India, 
and  all  payments  under  this  act,  shall  be  charged  and 
chargeable  upon  the  revenues  of  India  alone,  as  the 
same  would  have  been  if  this  act  had  not  been  passed 
and  such  expenses,  debts,  liabilities  and  payments  as 
last  aforesaid  had  been  expenses,  debts  and  liabilities 
lawfully  contracted  and  incurred  by  the  said  company, 
and  such  revenues  shall  not  be  applied  to  any  other 
purpose  whatsoever ;  and  all  other  monies  vested  in  or 
arising  or  accruing  from  property  or  rights  vested  in  her 
Majesty  under  this  act,  or  to  be  received  or  disposed  of 
by  the  council  under  this  act,  shall  be  applied  in  aid  of 
such  revenues :  provided  always,  that  nothing  herein 
contained  shall  lessen  or  prejudicially  affect  any  se- 
curity 
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curity  to  which  the  said  company,  or  any  proprietor  or 
creditor  thereof,  ii  or  may  be  entitled  upon  the  fund 
called  '  The  Security  Fund  of  the  India  Company/  and 
mentioned  in  the  Act  of  the  3  &  4  WUl.  4f,  c  86,  s.  14.** 

The  result  is,  that  the  old  India  Stock  is  a  stock 
raised  for  the  service  of  her  Majesty's  East  Indian  do- 
minions, secured  by  the  revenues  of  the  JEast  Indies,  in 
preference  to  all  other  charges  upon  those  revenues,  with 
the  additional  security  for  its  redemption  of  a  fund  set 
apart  for  that  purpose.  It  has  not  therefore,  as  the  Vice- 
Chancellor  supposed,  the  guarantee  of  the  imperial 
exchequer;  and  if  the  East  Indian  revenue  should  be 
defective,  the  holders  of  the  stock  would  not  get  their  divi- 
dends. The  stock  created  under  the  new  Loan  Act  is  also 
m  East  India  Stock,  and  under  the  statute  21  &  22  Vict. 
c  106,  S.42,  is  also  charged  on  the  revenues  of  India.  The 
only  difference  between  the  two  kinds  of  stock  is,  that 
the  former,  having  priority  over  the  latter  as  a  charge  on 
the  Indian  revenue,  and  being  likewise  secured  by  a  fund 
set  apart  for  the  purpose,  may  be  considered  on  that  ac- 
count a  better  investment  than  the  latter.  The  Indian 
revenues,  however,  must  be  presumed  to  be  sufficient  to 
meet  all  charges  upon  them,  and  the  new  stock  ought,  I 
submit,  to  be  treated  as  a  fit  and  proper  security  on  which 
to  invest  a  trust  fund. 


1859. 

ReCoLMi 

Vallbt  and 

Halitiad 

Railway 

COMPAVT. 


The  Lord  Chancellor,  afler  stating  that  he  had, 
in  reply  to  a  communication  which  he  had  made  to 
Lord  St.  Leonards  on  the  subject  of  this  application, 
received  a  letter  firom  him,  in  which  he  disclaimed  being 
the  author  of  the  clause  in  question,  and  expressed  his 
entire  disapproval  of  it,  said: — 

I  agree  with  Lord  St.  Leonards  in  thinking  that  this 
section  of  the  act  is  in  direct  opposition  to    the   well 

settled 
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1869.  settled  rule  of  equity,  as  to  the  securities  upon  which 
Rb  Colnb  ^"®*  fiinds  are  to  be  invested,  and  that  it  may  lead  to 
Vallby  and  jobbing  with  trust  funds,  and  to  the  sacrifice  of  the  in- 
terests of  reversioners  therein  for  the  benefit  of  the 
tenants  for  life.  Here,  however,  it  stands  in  the  act,  and 
what  we  have  to  do  is,  not  to  question  the  policy  of  the 
clause,  but  to  put  upon  it  such  an  interpretation  as  it  ap- 
pears to  us  the  legislature  intended. 

Now  this  clause  of  the  act  clearly  enables  trustees 
to  invest  their  trust  funds  in  securities  which  have  not 
the  imperial  guarantee,  as  in  stock  of  the  Banks  of 
England  and  Ireland^  and  in  Scotch  securities,  and  also 
in  India  Stock,  which  has  not  the  imperial  guarantee, 
although  a  fund  is  appropriated  by  statute  to  secure  the 
payment  of  the  dividends ;  and,  if  called  upon  to  give 
an  opinion  whether  the  words  of  the  clause  are  large 
enough  to  include  the  stock  of  the  East  India  Loan  of 
1859,  1  must  say  that,  upon  the  strictest  interpretation, 
stock  of  that  description  is  India  Stock  within  the  mean- 
ing of  the  enactment. 

The  two  acts,  viz..  Lord  St.  Leonards*  Act,  and  the 
Ea^t  India  Loan  Act,  1859,  received  the  royal  assent 
on  the  same  day.  The  date  of  the  commencement  of  an 
act  was  formerly  the  first  day  of  the  session  of  parlia- 
ment in  which  it  was  passed,  but  afterwards  it  was 
referred  to  the  day  upon  which  it  received  the  royal 
assent. 


Therefore,  on  the  day  upon  which  these  two  acta 
received  the  royal  assent,  the  legislature  enacted  that 
it  was  not  a  breach  of  trust  in  trustees  to  invest  their 
trust  funds  in  Ea^t  India  Stock.  There  was  on  that 
day  an  East  India  Stock  actually  in  existence,  and  there 
was  also  then  existing  the  act  passed  on  the  same  day, 

under 
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under  which  the  stock  of  the  new  Ecut  India  Loan 
has  been  or  is  about  to  be  created.  This,  therefore,  is 
India  Stock,  which,  though  not  having  the  same  inci- 
dents, is  generically  the  same  as  the  older  stock;  and, 
taking  the  language  of  Lord  St.  Leonards*  Act  as  it 
stands,  I  must  say,  the  stock  of  the  new  loan  is  JSast 
India  Stock  within  the  meaning  of  the  3Snd  clause  of 
the  act,  and  that  a  trustee  investing  in  such  stock  would 
not  be  guilty  of  a  breach  of  trust. 
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At  the  same  time  I  do  not  say  that  the  investment  is 
one  which  this  Court  ought  to  sanction.  If  the  invest- 
ment had  been  actually  made,  and  the  application  to 
this  Court  had  been  to  make  the  trustee  responsible,  and 
he  had  pleaded  the  act  of  parliament,  and  that  he  saw 
no  reason  to  suppose  it  was  an  improper  investment, 
I  think  the  Court  would  have  been  obliged  to  decide  in 
his  favor.  But  if  asked,  which  I  assume  is  all  that 
we  are  asked,  whether  this  is  a  fit  investment,  I  should 
say  that  it  is  not,  and  that  it  is  our  duty  to  advise  that 
at  present  such  an  investment  ought  not  to  be  made. 

A  doubt  having  been  thrown  out  upon  the  construction 
of  the  act  of  parliament,  I  have  thought  it  right  to  state 
my  opinion.  The  enactment  however  is  one  which, 
though  it  stands  at  present  in  the  statute  book,  may  pro- 
bably be  removed  from  it  (a). 


The  Lord  Justice  Knight  Bruce. 

I  confess  that  I  think  the  point  too  doubtful  to  enable 
the  Court  safely  to  accede  to  what  is  asked,  and  there- 
fore I  concur  in  the  Vice-Chancellor's  conclusion. 


The 


{a)  See  23^  24  Vict.c.  38,  t$,  10,  11. 
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1859.  Tht  Lord  Justice  Turner. 

Re  CoLN E         I  concur  in  the  opinion  that  this  investment  ought  not 

Halitbad     ^^  ^  made.     Whether  the  trustees  would  have  been 

Railway      chargeable  if  they  had  made  it  is  another  question.    The 

only  question  with  which  we  have  to  deal  is  whether  this 

Court,  in  the  exercise  of  its  discretion,  will  sanction  an 

investment  in  stock  of  this  description.    I  think  not. 

I  am  by  no  means  satisfied  that  this  is  Eoit  India  Stock, 
within  the  meaning  of  the  act  of  parliament;  nor  that, 
upon  the  true  construction  of  the  act,  the  clause  in  ques- 
tion applies  to  India  Stock,  other  than  stock  of  the 
description  then  existing.  If  it  is  to  be  construed  as 
incIudUng  stock  of  this  description,  I  do  not  see  where 
we  are  to  stop  short  of  construing  it  as  altogether  pro- 
spective, or  in  the  event  of  the  creation  of  an  India 
Stock,  upon  whatever  terms,  of  holding  that  such  stock 
would  &11  also  within  this  provision  of  the  act* 
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Nov.  19. 
npmS  was  an  appeal  from  an  order  made  by  Vice-     3^^^^  xhe 
"*"      Chancellor  Stuart  upon  a  petition  seeking  the  dis-         l^d 
tribution  of  a  fund  in  Court  according  to  the  trusts  of        2>d 
a  will,  upon  the  construction   of  which  the  question     ^^^IV^^ 
arose.  Lordi  Ju»- 

TICEI. 

Alexander  M^Gregor^  by  his  will,  after  directing  pay-  j,|g  willgavJa 

ment  of  his  debts,  funeral  and   testamentary  expenses  moiety  of  hit 
^  ,  .  ,  1     A      1  1.1.     residuary  e»- 

out  of  his  personal  estate,  and  alter  bequeathing  to  nis  tate,  as  well 

wife  a  life  interest  in  his  household  furniture,  plate,  linen,  "*^  **  person- 

"^        '  '  al,  upon  trust 

&c.,  and  also  in  a  sum  of  10,000^,  gave,  devised  and  be-  to  pay  the  in- 

queathed  all  his  residuary  estate,  as  well  real  as  personal,  ^^nJgutl  £is 

to  trustees  upon  trust  from  and  immediately  after  his  de-  children  who 

cease  to  invest  all  his  personal  property  in  the  parlia-  ijving  when 

mentary  stocks  or  public  funds ;  and  upon  further  trust  ^^i?**""^.®*^ 

to  receive  the  dividends  and  annual  proceeds  thereof,  twenty-one 

and  of  bis  other  estate  and  eflFects,  and  invest  the  same  J^^twV^"^ 

in  the  same  stocks  or  funds  for  the  purpose  of  accumula-  lives;  and 

tion  until  his  youngest  child  then  surviving  should  attain  ofanyofthem, 

the  age  of  twenty-one  years ;  and  upon  further  trust,  im-  ^V^^  trust  as 

mediately  after  such  youngest  child  attaining  that  age,  to  portion  of  the 

sell  all  his  real  estate,  and  pay  and  apply  one  moiety  of  "^^y*  ^^ 

the  monies  arising  from  such  sale,  and  of  the  stocks  and  the  number  of 

£.     J     his  children 
♦"0^8  then  livinjr,  for 
the  use  of  the 
issue, of  such  child  or  children  so  dying  absolutely  for  ever :  Held — 

1.  That  the  word  ''issue  "  included  only  children  of  the  testator's  children,  to  the 
txchision  of  their  more  remote  descendants :  and — 

2.  That,  pursuant  to  the  intent  of  the  gift,  and  by  analogy  to  dispositions  operating 
under  the  Statute  of  Uses,  or  of  dispositions  operating  under  wills,  as  distinguished 
from  conveyances  operating  at  common  law,  the  children  of  a  child  who  died  after  the 
youngest  ciiild  of  tne  testator  attained  twenty-one  took  as  joint  tenants  the  propor- 
tionate diare  of  the  deceased  child,  although  their  respeetiye  interests  in  the  propor- 
tiooate  part  vested  in  them  at  different  times  as  they  respectively  came  into  esse. 
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funds  on  which  the  other  part  of  his  estate  and  effects 
were  directed  to  be  placed,  together  with  one  moiety  of 
the  said  accumulations,  and  also  one  moiety  of  the  rents, 
dividends  and  proceeds  thereof,  amongst  all  his  children 
who  should  be  then  living  and  their  issue,  in  manner 
therein  mentioned.  The  declaration  of  trust  then  pro- 
ceeded as  follows : — 


"  And  upon  further  trust,  from  and  immediately  after 
such  youngest  child  attaining  twenty-one  years,  to  in- 
vest the  other  moiety  or  equal  half  part  of  the  money 
arising  from  such  sale  or  sales  of  my  estate  and  effects 
in  the  parliamentary  stocks  or  public  funds  of  this 
country,  and  upon  trust  to  stand  possessed  thereof,  and 
also  of  the  money,  stocks,  funds  and  securities  and  other 
my  estate  and  effects  which  shall  remain  after  the  afore- 
said division,  and  also  of  the  said  sum  of  10,000/.  after 
the  decease  of  my  said  wife,  in  trust  to  pay  the  interest, 
dividends  and  annual  proceeds  thereof,  share  and  share 
alike,  unto  and  equally  between  and  amongst  all  my 
children  who  shall  be  living  when  my  said  youngest 
child  attains  twenty-one  years,  for  and  during  their 
several  and  respective  lives,  and  from  time  to  time, 
from  and  after  the  death  of  any  of  them  the  said  chil- 
dren, then  upon  trust  to  stand  possessed  of  an  even  and 
equal  portion  of  the  said  stock,  funds  and  securities 
and  money,  proportionate  to  the  number  of  my  chil- 
dren then  living,  for  the  use  of  the  issue  of  such  child 
or  children  so  dying  absolutely  for  ever.  But  in  case 
of  such  child  or  children  dying  without  leaving  issue, 
then  upon  trust  to  stand  possessed  of  the  proportionate 
share  of  the  child  so  dying,  in  trust  for  and  equally  to 
be  divided  between  and  among  my  other  children  then 
living,  and  the  issue  of  such  of  them  as  may  be  then 
dead,  such  issue,  nevertheless,  only  taking  the  share  his, 
her  or  their  parent  would  have  taken  if  living.     And  in 
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case  none  of  my  children  shall  have  any  issue,  then  I 
direct  that  the  share,  as  well  original  and  accruing,  of 
my  last  surviving  child  shall,  in  the  event  of  his  or  her 
dying  without  issue  living  at  his  or  her  death,  go  to  his 
or  her  executors  or  administrators,  according  to  his  or 
her  will,  or  in  the  usual  course  (in  case  of  no  will)  ac- 
cording to  the  Statute  of  Distributions." 

The  testator  afterwards  made  a  codicil  to  his  will  in  the 
following  terms :  •— 

"  I,  Alexander  M'Crregar,  do  hereby  make  this  codicil 
to  my  will :  whereas  I  have  by  my  will  directed  that  the 
shares  of  such  of  my  children  as  shall  be  daughters  in  a 
moiety  of  my  property  shall  be  settled  on  themTor  their 
respective  lives  and  afterwards  as  in  my  will  is  expressed, 
and  I  have  also  given  my  daughters  a  proportionate 
share  in  the  other  moiety  of  my  property  for  their  lives, 
and  afterwards  have  devised  the  same  as  is  mentioned 
in  my  will,  now  I  do  hereby  direct,  that  the  shares 
which  in  my  will  are  given  to  my  daughters  shall  pass 
to  each  of  them  for  her  respective  natural  life,  for  her 
own  sole  and  separate  use,  without  being  subject  to 
the  debts  or  control  of  any  husband,  and  that  after  de- 
cease the  same  shall  go  to  her  children,  as  directed  in 
my  will.  And  in  all  other  respects  I  confirm  my  said 
will." 


1859. 
McGregor 

V, 

M'Gregor. 


Soon  after  the  death  of  the  testator  a  suit  was  instituted 
for  the  administration  of  his  estate,  and  the  Master,  by 
his  report,  found  that  the  testator  had  been  twice  mar- 
ried ;  that  he  had  one  child  only  by  his  first  and  six 
children  by  his  second  wife ;  and  that  the  youngest  of 
such  children  attained  his  age  of  twenty-one  years  on 
the  7th  of  September,  1840,  at  which  time  all  the  children 
were  living,  except  the  child  of  the  testator  by  his  first 
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1859.       wife,  who  had  died  in  1821  without  having  been  mar- 
ried. 


M*Greooii 

V, 

McGregor. 


By  the  decree  it  was  declared  that  one  moiety  of  the 
proceeds  of  the  sale  of  the  testator's  real  and  residuary 
personal  estates^and  of  the  accumulations  directed  by  his 
will,  as  well  as  of  the  10,000/.  subject  to  the  life  interest 
of  the  testator's  widow,  became  divisible  into  six  equal 
shares,  and  that  the  income  of  the  said  six  shares  became 
payable  in  the  manner  directed  by  the  testator's  will. 

On  the  18th  of  October,  1856,  Helen  M'Gregor,  the 
widow  of  the  testator,  died. 

In  September^  1858,  James  McGregor,  one  of  the  sons 
of  the  testator,  died,  leaving  eleven  children  and  one 
grandchild  him  surviving,  and  having  had  three  other 
children,  all  of  whom  had  died  in  infancy  in  his  life- 
time. 

The  petition,  the  order  upon  which  was  the  subject  of 
the  appeal,  was  then  presented,  praying  the  division  of 
the  fund' in  which  James  McGregor  had  been  entitled  to 
a  life  interest  into  eleven  equal  parts,  and  the  payment 
of  one  of  such  equal  eleventh  parts  to  each  of  the  eleven 
surviving  children  of  James  McGregor, 

By  the  order  under  appeal  it  was  declared  that  each 
of  the  eleven  surviving  children  ol  James  McGregor  and 
the  personal  representative  of  each  of  his  three  deceased 
children  was  entitled  to  one-fourteenth  of  the  share  of 
the  moiety  of  the  proceeds  of  the  sale  of  the  real  estate 
of  the  testator  Alexander  M^Gregor^  and  of  the  residuary 
personal  estate,  and  of  the  accumulations,  and  of  the  sum 
of  10,000/.  to  which  James  McGregor ^  the  deceased  son 
of  the  testator,  had  been  entitled  for  life  under  the  will 

and 
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and  codicil  of  his  father,  and  that  the  grandchild  oi  James        1859. 

McGregor  was  not  entitled  to  any  interest  therein.  -^^^^^ 

^  ^  M*Greooii 

V. 

The  eleven  surviving  children  of  James  McGregor,    M'Greooe. 
and  the  husband  of  one  of  them  appealed. 


Mr.  Kay  for  the  Appellants. 

The  questions  upon  these  appeals  are — ^first,  whether 
the  word  '^  issue"  occurring  in  the  clause  of  the  will  of 
Alexander  McGregor ^  the  testator  in  the  cause,  which 
is  to  be  construed  upon  this  petition,  includes  the  grand- 
child of  James  McGregor ^  or  whether  it  is  to  bear  the 
restricted  sense  of  "children;"  and  secondly,  whether 
the  issue  of  James  McGregor  are  to  take  his  propor- 
tionate share  of  a  moiety  of  the  residue  of  the  testator's 
estate  as  tenants  in  common  or  as  joint  tenants. 

As  to  the  first  point  it  is  submitted  that,  as  the  issue 
are  to  take  not  concurrently  with,  but  in  substitution  of, 
their  deceased  parent,  the  word  "  issue**  is  to  be  construed 
as  children ;  Sibley  v.  Perry  (a). 

As  to  the  second  question,  issue  on  the  words  of  the 
gift  take  as  joint  tenants ;  Co,  Litt.  {b)\  Feame^  Cont. 
Rem.  (c) ;  Sammes*  Case  (d) ;  Straiton  v.  Best  (e) ; 
Oates  d.  Hatterley  v.  Jackson  {f).  Woodgate  v. 
Unwin  (g)  is  the  only  case  against  me,  and  the  same 
judge  in  another  case,  Amies  v.  Skillem  (h),  decided  the 
same  point  the  other  way;  Currie  v.  Gould {i) ;  Bridge 
V.  Yates  (A) ;  Mence  v.  Bagster  (Z) ;  Kenworthy  v. 
Ward{m),     It  only  remains  to  be  considered  whether 

the 

(a)  7  Vei.  523.  {g)  4  Sim.  129. 

(h)  Page  188  a.  (A)  14  Sim,  428. 

(c)  Page  312  {9th  edit,)  (t)  4  Beom,  117. 

{d)  13  Rep.  54.  (k)  12  Sim,  645. 

(0  2  Bro.  C.  C.  233.  (0  4  De  G.  4-  Sm,  162. 

(/)  2  Str.  1172.  (im)  11  Hare,  196. 
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the  context  makes  it  a  tenancy  in  coramon.  It  was 
argued  below  that  the  issue  under  the  gift  over  were  to 
take  as  tenants  in  common  ;  but  it  could  not  legitimately 
be  argued  from  that  that  words  of  severance  are  to  be 
imported  into  the  prior  gift,  the  inference  rather  would 
be  that  difference  of  language  shows  difference  of  inten- 
tion. But  in  fact  the  issue  under  that  gift  would  not 
take  as  tenants  in  common  inter  se,  though  they  would 
with  the  preceding  generation;  Bridge  v.  Yates {a)\ 
Amies  v.  Skillem(b);  Campbell  v.  Campbell  {c),  A 
decision  against  us  would  revolutionize  the  practice  of 
conveyancers  founded  on  the  law  as  laid  down  in  Sheph. 
TouchsL  and  Blackstone,  by  obliging  them  to  say  '*  as 
joint  tenants  and  not  as  tenants  in  common." 


Mr.  W.  Dovmes  Griffith,  for  issue  of  one  of  the 
living  children  of  James  M^Crregor. 

Issue  is  to  be  read  ''issue/'  not  ''children,"  and  a 
child  takes  concurrently  with  its  parent.  Sibley  v. 
Perry  has  been  cited  against  me  to  show  that  "  issue" 
is  correlative  to  "parent,"  and  therefore  means  children. 
To  make  it  apply  in  that  way  a  specific  parent  ought  to 
be  pointed  out.  The  language  means  that  no  children 
of  any  person  are  to  take  more  than  that  person  would 
have  taken, "  parent"  applying  in  each  generation.  Ross 
V.  Mossed)  shows  that  this  is  the  right  view  of  Sibley  v. 
Perry.  The  argument  deduced  from  it  that  "issue" 
means  ''children"  throughout  the  will  is  opposed  to 
Dalzell  V.  Welch  (e).  To  construe  "  issue"  as  "  children  '* 
throughout  the  will  would  leave  unprovided  for  the 
grandchildren  of  a  child  who  left  no  child. 


Mr. 


(a)  12  Sim,  645. 

(b)  14  Sim.  428. 
(r)  4  Bro.  CX.  15. 


(d)  20  Beav,  645. 

(e)  2  Sim,  319. 
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Mr.  Norths  for  the  mother  and  personal  representative        1859. 
of  the  deceased  children  of  James  McGregor,  supported     .-.^' 

a     f       rr  M'Gregor 

the  Vice-Chancellor's  order.  r. 

McGregor. 

The  Lord  Chancellor.  We  need  not  trouble  you 
on  the  second  point.  It  appears  clear  on  the  scope  of  the 
will  that  the  testator  by  ^' issue"  intended  the  children 
of  the  first  takers. 


The  Lord  Justice  Knight  Bruce.  I  am  of  the 
same  opinion. 

T^eLoRD  Justice  Turner.  1  entirely  agree.  What- 
ever doubt  on  the  point  may  be  left  by  the  will  is  removed 
by  the  codicil. 

Mr.  North.  As  to  the  second  question  I  admit  that 
I  cannot  distinguish  many  of  the  cases  cited  against  me. 
The  question  is,  which  way  the  balance  of  authority  lies. 
Bateman  v.  Roach  {a)  is  in  my  favor.  Woodgate  v. 
Unwin  (6)  is  in  all  fours  with  the  present  case.  In  that 
case  the  children  had  acquired  vested  interests  by  attain- 
ing twenty-one.  Here  they  took  them  on  birth,  as  is 
shown  by  Sturgess  v.  Pearson  (c) ;  Middleton  v.  Mes- 
senger {(i)\  Re  Thompson! s  Trust  {e)\  Kennedy  v.  Sedg- 
wich{f)\  so  there  is  no  substantial  distinction  between 
Woodgate  v.  Unwin  and  this  case.  Bridge  v.  Yates  (g) 
is  distinguishable,  for  it  was  a  gift  to  a  class  to  be  ascer- 
tained at  a  future  period,  the  death  of  the  tenant  for  life, 
when  all  must  take  at  once:  and  so  in  Amies  v.  Shillern{h), 
Therefore  the    conflict  which   is   alleged   between  the 

decisions 

(fl)  9  Moii.  104.  ie)  5  DeG,^  Sm,  667. 

(6)  4  Sim,  129.  (/)  3  K.  ^  J,  540. 

(c)  4  MadJ,  411.  (g)  12  Sim,  645. 

(</)  5  Va.  136.  (h)  14  Sim.  428. 
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decisions  of  the  late  Vice-Chancellor  of  England  does 
not  exist.  Owen  v.  Penny  (a)  agrees  with  Woodgate  v. 
Unwin;  Head  v.  Randall  (b).  The  Vice-Chancellor 
was  influenced  by  the  fact  that  the  tenants  for  life  were 
tenants  in  common^  and  he  thought  that,  prima  facie, 
this  tenancy  in  common  must  be  carried  on  through  future 
generations,  which  is  a  reasonable  view;  Cradock  v. 
Cradock{c).  A  joint  tenancy  would  place  hindrances  in 
the  way  of  giving  maintenance,  and  is  an  inconvenient 
construction. 


Mr.  Kay  in  reply. 

In  Bateman  v.  Roach  the  point  does  not  appear  to 
have  been  raised ;  the  judgment  does  not  refer  to  it  and 
the  words  of  the  will  are  not  given.  The  bequest  in 
Owen  v.  Penny  was  executory,  directing  a  settlement. 
In  Head  v.  Randall  the  word  " respectively*'  occurred. 

Judgment  reserved. 


The  Lord  Chancellor. 

Nov,  19.  Two  questions  were  raised  by  this  appeal : — First. 

Whether  the  word  "  issue  '*  in  the  will  of  Alexander 
McGregor  included  all  the  descendants  of  the  children 
of  the  testator,  or  was  confined  to  the  children  of  his 
children  ?  Secondly.  Whether  the  issue  of  his  children 
took  as  joint  tenants  or  as  tenants  in  common? 


On  the  first  question  we  intimated,  during  the  argu- 
ment, a  clear  opinion  in  accordance  with  the  decree  of 

the 


(o)  14  Jttr.  359. 

{h)  2  r.  ff  i\  c.  c. 


(c)  4  Jur,  N.S.  626. 


231. 


CASES  IN  CHANCERY.  71 

the  Vice-Chancellor,  that  the  word  "issue"  in  this  will        1869. 
included  only  the  children  of  the  testator's   children;     |^4Grboo,^ 
for,  although  issue  be  a  flexible  word^  and  may  include  v, 

all  the  descendants  of  the  stirps,  in  this  case  to  hold  that  i^e^oe. 

great  grandchildren  of  the  testator  should  be  let  in  with 
grandchildren,  to  constitute  the  class  among  whom  the 
share  of  his  children  was  to  be  divided,  would  clearly 
contravene  the  intention  of  the  testator  as  expressed  in 
several  parts  of  his  will  and  in  his  codicil. 

The  second  point  his  Honor  decided  in  favor  of  the 
Respondents, — holding  that  the  issue  took  as  tenants  in 
common.  His  Honor  considered  that  the  estate  of  joint 
tenants  must  vest  in  them  at  one  and  the  same  period  of 
time,  and  that  here  the  issue,  i.  e.  the  children  of  the 
children  of  the  testator,  did  take  a  vested  interest  at 
different  Umes.  This  fact  is  undoubted ;  for  the  appeal 
is  brought  respecting  the  second  half  of  the  residue, 
which  substantially  was  given  to  the  testator's  children 
for  life,  remainder  to  their  issue ;  so  that  each  grandchild 
on  coming  into  esse  would  take  a  vested  remainder  in  the 
share  of  the  parent.  The  rule  of  law  relied  upon  is  to  be 
found  in  elementary  books  where  defining  "joint  ten- 
ancy," and  they  add  that  "where  the  interests  accrue 
under  different  titles  or  at  different  periods,  this  is  a  ten- 
ancy in  common."  But  I  have  always  understood  that 
this  rule  is  to  be  confined  to  conveyances  at  common  law, 
and  that  it  does  not  apply  to  estates  raised  by  way  of  use 
or  to  wills ;  and  I  believe  that  such  still  continues  to  be 
a  sound  distinction,  although  in  the  argument  an  attempt 
was  made  to  show  that  by  the  case  of  Woodgate  v.  Un- 
win  (a),  before  Vice-Chancellor  Shadwell,  this  distinc- 
tion is  destroyed. 

The  Lord  Justice  Turner  has  been  good  enough  to 
allow  me  to  read  a  judgment  prepared  by  him ;  and  his 

observations 
(a)  4  Sim.  129. 
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observations  completely  exhausting  this  part  of  the  case, 
I  think  it  only  necessary  to  add  that  I  entirely  agree  ivith 
him  in  the  opinion  that  Woodgate  v.  Unwin  {a)  was  well 
decided,  and  that  the  doctrine  supposed  to  be  established 
by  it  is  quite  erroneous. 


I  therefore  concur  in  the  result,  that  the  decree  ap- 
pealed against  must  be  varied  by  directing  the  distri- 
bution of  the  property  on  the  principle  that  the  issue 
took  as  joint  tenants,  not  as  tenants  in  common. 

The  Lord  Justice  Knight  Bruce. 

I  am  satisfied  that  the  gift  now  under  consideration 
taken  alone,  taken  independently  of  the  context,  ought  to 
be  deemed  a  gift  in  joint-tenancy.  Upon  the  context 
there  was  room  for  argument  that  the  gift  ought  to  be 
deemed  a  gift  in  common  as  distinguished  from  joint- 
tenancy.  It  is  not,  however,  my  opinion  that  the 
context  is  of  sufficient  strength  or  weight  to  change  or 
affect  the  meaning  which,  without  it,  would  have  been 
properly  ascribed  to  the  words  of  the  gift.  I  concur 
therefore  in  the  Lord  Chancellor's  conclusion. 


The  Lord  Justice  Turner. 

The  testator  in  this  cause  has  by  his  will  given  one 
moiety  of  the  residue  of  his  estate  to  trustees  in  trust  to 
pay  the  interest,  dividends  and  annual  proceeds  thereof 
share  and  share  alike  unto  and  equally  between  and 
amongst  all  his  children  who  should  be  living  when  his 
youngest  child  should  attain  twenty-one,  for  and  during 
their  several  and  respective  lives,  and  from  time  to  time 
from  and  after  the  death  of  any  of  them  the  said  children 
then  upon  trust  to  stand  possessed  of  an  even  and  equal 
portion  of  the  said  stock,  funds  and  securities  and  money 

proportionate 

(a)   1  Sim.  129 
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proportionate  to  the  number  of  bis  children  tben  living, 
for  tbe  use  of  tbe  issue  of  sucb  cbild  or  children  so 
dying  absolutely  for  ever. 

Tbe  question  on  which  we  reserved  our  judgment  is, 
whether,  under  this  disposition,  the  issue  (meaning,  as 
we  have  already  held,  tbe  children)  of  a  deceased  child 
of  tbe  testator  took  the  child's  proportionate  part  of  this 
moiety  of  the  residue  as  tenants  in  common  or  as  joint 
tenants. 


1859. 
M*Greoor 

V. 

McGregor. 


The  Vice-Chancellor  was  of  opinion  that  the  issue 
took  as  tenants  in  common ;  but  I  am  of  opinion  that 
they  took  as  joint  tenants.  A  Court  of  Equity  no  doubt 
leans  to  a  tenancy  in  common  rather  than  to  a  joint- 
tenancy  ;  but  it  cannot  indulge  that  leaning  unless  it  can 
find  on  the  context  of  the  will  some  reasonable  ground 
to  rest  upon.  That  tbe  words  ^^  for  the  use  of  the  issue 
of  such  child  or  children  so  dying  absolutely  for  ever/' 
taken  by  themselves,  would  create  a  joint-tenancy  cannot 
I  think  be  denied,  and  I  can  find  nothing  in  the  context 
of  this  will  to  control  their  effect.  It  was  argued,  and 
it  was  upon  this  ground,  as  I  understand,  the  Vice- 
Chancellor  proceeded,  that  the  issue  could  not  take  as 
joint  tenants  under  this  will,  because  their  interests 
would  vest  at  different  times,  and  the  case  of  Woodgate  v. 
Unwin  was  cited  in  support  of  that  position ;  but  it  can- 
not be  said  to  be  an  universal  rule  that  there  can  be  no 
joint-tenancy  unless  the  interests  of  all  tbe  co-tenants 
vest  at  the  same  time.  If  it  be  so  in  the  case  of  convey- 
ances operating  at  common  law,  it  certainly  is  not  so  in 
cases  of  dispositions  operating  under  the  Statute  of  Uses 
or  of  dispositions  operating  under  wills,  where  there  is 
more  scope  for  the  intent.  There  are  numberless  cases 
in  the  books,  many  of  which  were  cited  in  the  argument, 
and  more  may  be  found  in  Cruises  Digest^  title  "  Joint- 
tenancy," 
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tenancy/'  in  which  joint  tenancies  have  been  held  to  be 
created,  although  the  interests  of  the  co-tenants  vested 
o.  at  different  times ;  and,  indeed,  if  there  was  any  such 

M'Grbgor.  general  rule  as  is  contended  for,  I  do  not  see  how  addi- 
tional members  could  be  introduced  into  a  joint-tenancy 
under  a  springing  use. 

There  are,  it  is  true,  some  observations  to  be  found  in 
the  judgment  in  Woodgate  v.  Unwin  (a),  which  give 
countenance  to  the  Respondents'  argument,  but  the 
learned  judge  to  whom  those  observations  are  attributed 
was  so  familiar  with  the  law  upon  this  subject  that  I  much 
doubt  whether  the  report  accurately  conveys  what  he 
intended  to  express.  I  think  he  meant  no  more  than 
that,  in  order  to  constitute  the  joint-tenancy  the  pro- 
perty must  vest  at  once,  not,  as  in  that  case,  at  twenty- 
one — adverting,  as  I  apprehend,  to  the  rule  of  law  that 
all  joint  tenants  must  take  the  same  quantity  of  interest, 
whereas,  in  the  case  before  him,  some  of  the  co-tenants 
might  take  vested,  others  contingent,  interests.  The  last 
sentence  of  the  judgment  seems  to  me  to  bear  out  this 
view.  The  case  of  Bateman  v.  Roach  (b)  was  also  cited 
on  the  part  of  the  Respondents  in  the  course  of  the 
argument  before  us,  but  the  point  does  not  seem  to  have 
been  argued  in  that  case,  nor  does  it  appear  what  the 
words  of  the  will  were.  No  reliance  therefore  can  be 
placed  upon  it. 

Upon  the  whole,  finding  that  the  words  of  this  dispo- 
sition import  joint-tenancy,  that  there  is  no  context  to 
control  them,  and  that  the  authorities  do  not  in  my 
judgment  warrant  the  conclusion  attempted  to  be  de- 
duced from  them,  I  find  myself  unable  to  agree  in  the 
conclusion  of  the  Vice-Chancellor,  and  am  of  opinion 

that 
(fl)  4  Sim.  129.  (6)  9  Mod.  104. 
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that  the  proportionate  part  of  the  deceased  child  must  be 
distributed  upon  the  footing  of  the  issue  having  taken 
as  joint-tenants— in  elevenths  and  not  in  fourteenths — 
but  I  think  that  the  costs  of  all  parties  of  the  appeal 
must  first  be  paid  out  of  the  fund. 


1859. 


In  the  Matter  of  THE  MEXICAN  AND  SOUTH 
AMERICAN  COMPANY. 

HYAM'S  CASE. 

rpHIS  was  an  appeal  by  the  Messrs.  Hyam  from  an 
■^  order  of  the  Master  of  the  Rolls  retaining  their 
names  on  the  list  of  contributories  of  the  Mexican  and 
South  American  Company. 


Nov.  9,  23. 

Before  The 

Lord 
Chancellor 

Lord 

Campbell 

and  The 

Lords  Jus- 


A  mining 
The  particulars  as  to  the  character  and  objects  of  the  company,  the 

company,  and  the  nature  of  its  shares,  will  be  found  in  pg^ed  by  de- 

the  report  of  Grisewood  and  Smith's  Case  (a).   T  he  shares  "^e^  ^^  ^^e 
i»      1 1     1        1  1.  /»    1  .  •/»  certificates, 

were  transferable  by  delivery  of  the  scrip  certificates,  being  in  diffi- 

The  order  for  winding-up  the  company  was  made  on  the  ^^^^  f^ 

24th  of  November f  1857.   The  Messrs.  Hyam  had  bought  who  was  de- 

the  •^^"•°^ 

avoiding  liabi- 
lity, delivered 
bis  shares  to  a 
broker,  and 
shortly 
afterwards  introduced  to  him  P.,  who  bought  them  at  the  market  price,  and  paid  for 
them  by  handing  to  the  broker  some  bank  shares  standing  in  P,*t  own  name,  which 
the  broker  sold,  and  after  retaining  the  price  of  the  mining  shares,  handed  over  the 
balance  to  P.     The  certificates  of  the  mining  shares  were  at  the  same  time  delivered 
to  P.    A  few  da3r8  afterwards  an  order  was  made  for  winding  up  the  mining  company. 
P.  was  a  clerk  in  the  employ  of  H.,  and  upon  investigtion  it  turned  out  that  the 
bank  shares,  though  standing  in  P.*i  name,  belonged  to  n.      Held,  that  the  transfer 
of  the  mining  shares  to  P.  must  be  regarded  as  merely  colourable,  and  that  the  name 
of  H.  must  be  retained  on  the  list  of  contributories. 


(a)  4DeO.J^  J.  544. 
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1859.        the  scrip  certificates  of  their  shares  in  1856,  and  continued 

'"^^^'^^      the  holders  of  them  till  November^  1857.     In  the  early 
In  re  *' 

The  Mexican  part  of  that  month  they  placed  them  in  the  hands  of  a 

AND  South     broker  for  sale,  but  shortly  afterwards  informed  him  that 

American  Co.  '  ^ 

Htam's  Cabe.  ^'^^y  ^^^  found  a  purchaser,  and  introduced  to  him  a 
Mr.  Hodson,  who  purchased  the  shares  at  2s.  6d.  per 
share,  and  the  certificates  were  handed  over  to  him. 
This  took  place  about  the  10th  of  November,  at  a  time 
when  the  company  was  known  to  be  in  a  state  of  great 
embarrassment,  though  its  shares  were  still  quoted  in  the 
market,  and  had  a  market  price  of  2s.  6d.  per  share. 
Mr.  Hodson,  who  was  a  clerk  in  the  employ  of  the 
Messrs.  Hyam,  paid  the  purchase-money  by  delivering 
some  Ottoman  Sank  shares  standing  in  his  own  name  to 
the  same  broker  to  be  sold.  The  broker  sold  them,  re- 
tained the  purchase-money  of  the  Mexican  shares  out  of 
the  proceeds,  and  paid  the  residue  to  Mr.  Hodson.  The 
Master  of  the  Rolls  having  decided  that  Messrs.  Hyam 
must  be  on  the  list  of  contributories,  the  present  appeal 
was  brought. 

^ot>,  9.  The  Attorney- General  (Sir  jR.  Bethell),  Mr.  Selwyn, 

and  Mr.  Joseph  Brown^  for  the  Appellants. 

The  Appellants  were  entitled  to  dispose  of  their  shares 
to  whom  they  would,  and  though  their  motive  confessedly 
was  to  escape  from  liability,  the  transfer  relieves  them 
from  liability,  provided  it  was  a  bon&  fide  out-and-out 
transfer,  which  there  is  no  ground  for  disputing  that  it 
was.  The  case  is  on  all  fours  with  De  Pass's  Case  (a), 
and  Jessop's  Case  (J)  is  strongly  in  our  favor.  There  is 
nodoubt  that  the  company  was  in  a  bad  state,  but  its  shares 
were  quoted  in  the  market,  and  business  in  them  was  done 
on  the  Stock  Exchange,  after  the  date  of  this  transfer. 

It 

{n)  1  De  G.  Sf  J.  544.  {0)  2  De  G.  4  J-  638. 
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It  is  true  that  Hodson  was  a  man  of  straw^  but  that        1859. 

is  of  no  importance.     In  a  company  whose  shares  are      ^^^^^^^ 

transferable  by  delivery  of  the  certificates,  there  is  no  The  Mexican 

such  mutual  confidence  or  privity  of  contract  as  to  make  .^"^  South 

'^         •'  American  Co. 

it  unlawful  to  transfer  to  a  pauper  any  more  than  it  is  Hiam's  Case. 
unlawful  for  an  assignee  of  a  lease  to  do  so. 


Counsel  for  the  official  manager  applied  for  a  further 
examination  of  witnesses,  stating  that  there  had  lately 
come  to  the  knowledge  of  the  official  manager  facts 
materially  bearing  on  the  case.  The  appeal  accordingly 
stood  over  till  the  ^rd  of  November^  when  it  was  ad- 
mitted by  the  Appellants'  counsel  that  the  Ottoman 
Bank  shares,  though  standing  in  the  name  of  Mr. 
Hodson^  were  in  reality  the  property  of  Messrs.  Hyam. 

Mr.  Raundell  Palmer^  Mr.  Bavill,  and  Mr.  Roxburgh^      ^^'  23. 
for  the  official  manager. 

We  do  not  dispute  that  a  bon&  fide  out-and-out  sale 
and  transfer  of  these  shares  would,  though  made  for  the 
sake  of  escaping  liability,  have  been  effectual  for  that 
purpose,  but  we  say  that  this  transaction  was  a  mere 
pretence  without  any  element  of  bona  fides,  a  mere  de- 
vice to  enable  Messrs.  Hyam  to  escape  from  liability  by 
appearing  not  to  be  shareholders. 

Mr.  Sauthgate,  for  the  creditors'  representative. 

Mr.  Selwyn^  in  reply. 

The  case  merely  comes  to  this,  that  Messrs.  Hyam 
having  a  right  to  do  anything  they  pleased  with  the  shares 
in  a  direct  way,  have  adopted  an  indirect  one.     That  the 

Ottoman 
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1859.        Ottoman  Bank  shares  belonged  to  Messrs.  Hyam,  and 

.  that  these  Mexican  shares  were  therefore  in  fact  pur- 

In  re  ^ 

This  Mexican  chased  by  Hodson  with  Messrs.  Hyams*  own  money, 
Americai^Co  ™*^^8  ^^^  ^  trustee  for  them ;  but  he  is  not,  therefore, 
Htam's  Cask,  ^^y  ^^^  ^^^^  ^^^  holder  of  the  shares,  and  the  only  person 
liable  to  contribute  in  respect  of  them.  On  the  transfer 
being  made,  the  connexion  between  Messrs.  Hyam  and 
the  company  ceased ;  the  trust  is  a  matter  with  which  the 
company  has  nothing  to  do. 

The  Lord  Chancellor. 

The  only  question  we  have  to  determine  is,  whether 
these  two  gentlemen  ought  to  remain  on  the  list  of  con- 
tributories  of  this  company.  I  am  of  opinion  that  bis 
Honor  the  Master  of  the  Rolls  did  right  in  refusing  to 
remove  them  from  that  list.  According  to  decisions  of 
this  Court,  to  which  I  most  respectfully  bow,  if  it  had 
been  proved  that  they  had  parted  with  all  interest  in 
these  shares,  although  it  was  for  the  express  purpose  of 
getting  rid  of  their  liability,  and  although  they  knew  the 
shares  were  of  no  value,  and  although  they  knew  that 
the  transferee  was  a  man  of  straw,  they  would  have  been 
absolved  from  liability  and  entitled  to  have  their  names 
removed  from  the  list  of  contributories.  I  confess  that 
if  those  cases  had  come  before  me,  I  should  have  hesi- 
tated before  I  concurred  in  the  decisions,  because  I  think 
there  might  have  been  a  considerable  difference  drawn 
between  the  case  of  an  assignee  of  a  lease  assigning  the 
lease  to  a  man  of  straw,  and  a  shareholder  who  has  be- 
come a  partner  with  others,  and  who  has  incurred  a  joint 
liability  with  them,  assigning  his  shares  at  a  time  when 
the  property  has  ceased  to  be  of  any  value,  and  with  the 
sole  object  of  throwing  the  liability  entirely  on  his  co- 
partners. But  I  again  say,  I  most  respectfully  bow  to 
the  decisions  of  this  Court.   According  to  those  decisions, 

it 
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it  is  incumbent  upon  a  shareholder  to  prove  that  he  has 
actually  parted  with  all  interest  in  the  shares.  That  . 
onus  rests  upon  him.  His  Honor  the  Master  of  the  The  Mexican 
Rolls  was  not  satisfied  with  the  evidence  produced  before  ambric  an^Co. 
him  to  show  that  the  Appellants  in  this  case  had  actually  Htam's  Case. 
parted  with  their  interest.  I  think  that  the  evidence  now 
before  us  clearly  demonstrates  that  they  have  not  parted 
with  their  interest ;  that  it  was  a  mere  fable  they  were 
acting;  that  they  intended  all  that  passed  to  have  no 
operation  whatever  as  between  themselves  and  the  pre- 
tended transferee.  The  questions  that  have  been  sug- 
gested about  whether  the  liability  to  be  placed  on  the  list 
of  contributories  rests  upon  a  trustee  or  upon  his  cestui 
que  trust  do  not  arise  here,  for  the  relation  of  cestui  que 
trust  and  trustee  was  never  established  between  these 
parties.  It  was  a  mere  fable  they  were  acting,  not  in- 
tended to  have  any  real  operation,  and  it  is  quite  clear  to 
me  that  this  was  a  contrivance  on  the  part  of  these  two 
gentlemen  for  the  purpose  of  enabling  them  to  get  rid  of 
their  liability,  if  there  should  be  liability  cast  upon  them 
by  reason  of  this  being  a  losing  concern,  but,  if  by  some 
unforeseen  possibility  an  advantage  should  arise,  to  claim 
the  benefit  that  might  be  claimed  from  their  still  being 
actually  shareholders  in  the  company.  The  whole  exa- 
mination proves  that.  Had  they  put  their  defence  in  this 
shape — that  the  transfer  was  a  transfer  to  a  man  of  straw, 
and  that  they  knew  it  to  be  so,  it  would  have  had  a  much 
better  chance  of  success  than  in  the  shape  it  has  assumed, 
the  fictitious  shape  of  an  ordinary  commercial  transac- 
tion—^a  sale  of  what  was  valuable,  and  was  understood 
to  be  valuable  both  by  the  transferors  and  the  transferee. 
The  false  colour  given  to  the  transaction  is  conclusive  to 
my  mind  to  show  that  it  was  a  mere  sham,  and  was  not 
intended  to  have  any  actual  operation ;  therefore  I  con- 
sider that  these  two  gentlemen  are  to  be  adjudged  as  still 
shareholders  in  this  company,  and  that  they  were  pro- 
perly 
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1859.  perly  placed  on  the  list  of  contributories.     As  to  the 

^^"^^^"^  extent  of  their  liability  as  contributories,  or  their  privi- 

The  Mexican  leges  as  contributories,  we  are  not  at  all  called  upon  to 

AND  South  j^^  ^^  opinion. 

American  Co.  ^                 * 

Htam's  Casb. 

The  Lord  Justice  Knight  Bruce. 

The  transaction  in  question  is  clearly  one  of  fraud  and 
simulation.  Without  seeing  at  present  any  reason  for  dis- 
senting from  either  of  the  decisions  of  the  Lords  Justices, 
to  which  allusion  has  been  particularly  made  in  the  argu- 
ment, I  think  the  order  of  the  Master  of  the  Rolls  right 
I  do  not  consider  that  it  prejudices,  or  that  our  order  will 
prejudice,  any  right  that  Mr.  SelwyvkS  clients  may  have 
to  apply  in  respect  of  the  call  for  debts  or  otherwise. 

The  Lord  Justice  Turner. 

The  Messrs.  Hyam  were  undoubtedly  the  owners  of 
the  shares  up  to  the  10th  of  November.  The  question 
is,  whether  they  have  discharged  themselves  from  that 
ownership.  I  do  not  mean  to  intimate  now  any  doubt 
upon  the  question,  whether  they  could  have  discharged 
themselves  from  that  ownership,  by  making  an  out-and- 
out  transfer  of  the  shares.  The  opinion  of  my  learned 
Brother  and  myself  has  been  already  given  on  that  point, 
and  I  do  not,  as  at  present  advised,  entertain  any  doubt 
upon  the  matter.  But  that  they  could  make  a  mere 
nominal  transfer  of  the  shares,  in  trust  for  themselves,  I 
beg  leave  altogether  to  dispute.  The  sole  argument  in 
the  present  case  is,  that  Hodson  was  to  be  a  trustee  for 
the  Hyam^ ;  but  that  is  a  trust  which,  upon  the  facts  of 
this  case,  if  created  at  all,  was  created  for  the  fraudulent 
purpose  of  covering  the  real  ownership,  and  is  not  a  trust 
which  this  Court  could  in  any  way  recognize  or  act  upon. 
It  is  said  that  they  might  have  assigned  to  a  beggar.     I 

assume 
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assume  that  they  might ;  but  I  very  much  doubt,  subject        1859. 
to  any  further  argument  which  could  be  advanced  upon      ^^T^""^ 
this  subject,  whether  they  could  create  a  beggar  a  trustee  The  Mexican 
for  themselves,  as  between  them  and  the  other  partners  am'eri^a^Jco 
in  this  concern.     It  is  clear  that  the  intent  in  the  present  Hyam*s  Case. 
case  was  to  cover  the  real  ownership  by  the  creation  of  a 
fraudulent  trust.     I  am  of  opinion  that  the  decision  of 
the  Master  of  the  Rolls  is  in  all  respects  right ;  and  this 
appeal  must  be  dismissed,  and,  as  I  think,  be  dismissed 
with  costs,  including  those  of  the  creditors'  represen- 
tative. 


Chancellor 

Lord 
Campbell 
and  The 
Lords  Jus- 
tices. 


PENDLETON  v.  ROOTH.  ^     ^,  ^, 

Nov.  21,  22, 
___  23  25. 

rilHIS  was  an  appeal  by  the  Defendants  from  a  decree     ggf^^g  jy^^ 

of  Vice-Chancellor  Stuart,  proceeding  on  the  ground         Lord 

that  a  purchase  of  an  equity  of  redemption  by  a  person 

who  was  tenant  in  tail  under  the  will  of  the  mortgagee^ 

and  also  residuary  legatee  and  executor,  excluded  the 

operation  of  the  Statute  of  Limitations,  so  as  to  give  the 

purchaser  an  equitable  fee,  though  the  mortgagee  had  in  feL^'^fi^had 

been  in  possession  more  than  twenty  years  without  ac-  *>«en  in  pos- 
•  .   J  session  for 

knowledgment.  more  than 

twenty  years, 
died  in  1805, 
Samuel  leaving  a  will, 
by  which  he 
devised  the  property  to  S.  R,,  his  eldest  son  in  tail,  with  divers  remainders  over,  and 
appointed  him  his  executor  and  residuary  legatee.     In  1812,  the  persons  claiming 
uoder  the  will  of  the  mortgagor  filed  a  bill  against  5.  R.  to  redeem,  and  the  suit  was 
compromised  in  1814  on  the  terms  of  iS.  R.  paying  a  sum  for  the  equity  of  redemp- 
tion, which  was  accordingly  conveyed  to  him.     He  afterwards  died  without  issue,  and 
without  having  done  any  act  to  bar  the  entail  created  by  his  father's  will.      Held,  that 
his  heir  at  law  was  entitled  to  the  equitable  fee,  and  that  the  remaindermen  under  hii 
&ther's  will  had  no  title  in  equity. 

Vol.  I— 1.  G  D.F.J. 
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1859.  Samuel  Rooth  the  elder,  on  the  13th  of  April,  1776, 

was  seised  of  one  undivided  third  part  in  certain  real 
estate  at  Newmarket,  in  the  county  of  Derby.  At  the 
same  time  John  Barker  was  seised  of  the  remaining  two 
undivided  third  parts  in  the  same  property,  subject  to  a 
mortgage  to  Joseph  Gregory.  By  indentures  of  lease 
and  release,  dated  the  12th  and  13th  of  April,  1776,  be- 
tween Gregory  of  the  first  part.  Barker  of  the  second 
part,  and  Samuel  Rooth  the  elder  of  the  third  part, 
Barker's  two-thirds  of  the  property  were  conveyed  to 
Samuel  Rooth  the  elder  in  fee,  subject  to  redemption  by 
John  Barker,  his  heirs  or  assigns,  on  payment  of  240/. 
and  interest. 

John  Barker,  by  his  will  dated  6th  March,  1777,  de- 
vised his  real  estate  to  his  widow,  with  power  to  sell  the 
same,  or  so  much  as  should  be  required  to  pay  debts,  and 
gave  the  residue  and  all  his  personal  estate  to  her  during 
her  widowhood ;  and  after  her  decease  or  marriage,  he 
devised  the  residue  of  his  real  estate  to  John  Walker  and 
his  heirs,  on  trust  to  sell  the  same,  and  hold  the  proceeds 
upon  certain  trusts  for  the  testator's  children. 

John  Barker  died  on  the  7th  of  March,  1777,  leaving 
his  wife  named  in  his  will  and  five  children  surviving 
him. 

In  1782,  Samuel  Rooth  the  elder  brought  an  action  of 
ejectment  against  Mrs.  Barker,  who  was  in  possession  of 
the  mortgaged  property,  and  obtained  possession,  which 
he  retained  till  his  death. 

Mrs.  Barker  married  again  in  1784. 

Samuel  Rootk  the  elder,  by  his  will  dated  the  18th  of 
April,  1805,  devised  the  entirety  of  the  Newmarket  estate 

to 
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to  Samuel  Rooth  the  younger,  his  heirs  and  assigns,  de-  1859. 
scribing  it  as  **  all  those  my  messuages,  cottages,  houses, 
lands,  tenements,  hereditaments  and  premises,  with  the 
appurtenances  thereunto  belonging,  situate,  standing, 
lying  and  being  at  Newmarket  aforesaid,  and  now  in  my 
occupation,"  subject  to  the  payment  thereout  by  his  said 
son  of  a  legacy  of  1,000/.  to  the  testator's  daughter  Eliza- 
if /A,  and  an  annuity  to  his  wife  Elizabeth;  and  the  tes- 
tator further  gave  and  bequeathed  to  Samuel  Rooth  the 
younger  certain  other  hereditaments,  situated  respectively 
at  Henmoor^  Ainmoor  and  near  to  Clay  Cross,  therein 
described,  and  all  the  residue  of  his  personal  estate  and 
effects ;  and  the  will  then  directed  that  all  his  debts  and 
funeral  expenses  should  be  paid  by  his  son  Samuel^  and 
then  proceeded  as  follows  :*— 

"  But  if  my  said  son  Samuel  Rooth  happen  to  die  with- 
out heirs,  then  i  give,  devise  and  bequeath  the  said  houses, 
lands,  tenements  and  hereditaments  and  premises,  with 
the  appurtenances  thereunto  belonging,  situated  standing 
and  being  at  Nmcwarket,  HenmooTy  Ainmoor  and  near 
to  Clay  Cross  as  before  mentioned,  unto  my  son  Jere- 
miah  Rooth,  his  heirs  and  assigns  for  ever,  he  paying 
unto  each  of  his  two  sisters  Mary  and  Elizabeth  the  sum 
of  250L  each  of  good  and  lawful  money  otOreat  Britain; 
but  if  either  or  both  of  them  my  said  daughters  happen 
to  be  dead,  leaving  a  lawful  child  behind  them,  then  the 
said  child  ,or  children  shall  represent  their  respective 
parents,  and  receive  their  respective  shares.  And  I 
further  will  and  order,  that  he  shall  pay  the  before-men- 
tioned annuity  or  rent-charge  unto  his  mother,  my  wife, 
EUzcibeth  Rooth,  during  the  term  of  her  natural  life,  as 
aforesaid;  and  also  all  my  just  debts,  legacies,  funeral 
expenses  as  before  charged  on  the  said  estates.  But  if 
it  so  happen  that  both  my  sons  die  without  heirs,  then  I 
give,  devise  and  bequeath  all  my  real  and  personal  estates, 
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of  what  nature  or  kind  soever,  or  wheresoever,  unto  my 
two  daughters  Mary  and  Elizabeth,  their  heirs  or  assigns 
for  ever,  share  and  share  alike,  subject  to  the  said  annuity 
or  rent-charge  of  30/.  during  the  life  of  my  said  wife." 

The  testator  appointed  Samuel  Rooih  the  younger  and 
his  widow  executor  and  executrix  of  his  will.  Samvel 
Rooth  the  elder  died  on  the  2.7th  of  April,  1805,  and  his 
will  was  proved  by  his  widow  and  Samuel  Rooth  the 
younger.  The  will  did  not  contain  any  bequest  of  the 
mortgage  debt,  nor  in  any  way  treat  the  mortgaged  estate 
as  subject  to  redemption.  On  the  testator's  death,  Samuel 
Rooth  the  younger  entered  into  possession  of  the  estate, 
and  paid  the  debts,  funeral  expenses  and  legacies,  and 
remained  in  possession  until  the  execution  of  the  inden* 
ture  next  to  be  stated. 


In  1812,  the  persons  entitled  under  the  will  of  John 
Barker  instituted  proceedings  for  redemption  of  his  two 
thirds.  These  proceedings  ended  in  a  compromise,  which 
was  completed  by  indentures  of  lease  and  release,  dated 
the  28th  and  29th  of  January,  1814.  The  release  recited 
the  mortgage  to  Gregory,  the  transfer  and  further  charge 
to  Samuel  Rooth  the  elder,  the  will  of  Barker,  the  re- 
covery in  ejectment  by  Samuel  Rooth  the  elder,  and  his 
will,  so  far  as  regarded  the  appointment  of  executors,  (but 
without  noticing  any  of  the  devises  contained  in  it,)  his 
death,  and  the  subsequent  possession  of  the  property  by 
Samuel  Rooth  the  younger  down  to  that  time.  The  deed 
then,  without  noticing  the  proceedings  for  redemption,  or 
stating  whether  anything  was  done  on  the  mortgage,  or 
referring  in  any  way  to  the  question  whether  any  equity 
of  redemption  was  subsisting  or  not,  or  stating  any  cir- 
cumstances bearing  upon  that  question,  beyond  the  facts 
above  mentioned,  proceeded  to  recite  that  the  parties 
claiming  under  Barker's  will  had  contracted  and  agreed 
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with  Samuel  Rooth  the  younger  for  the  absolute  sale  to 
him  "of  their,  each  and  every  of  their  estates,  right,  title, 
interest,  right  and  equity  of  redemption,  claim  and  de- 
mand of,  in  and  to  *'  the  property  comprised  in  the  mort- 
gage of  1776,  for  the  price  of  264/.  5s,  Then,  in  con- 
sideration of  that  sum  paid  to  their  trustee  by  Samuel 
Rooth  the  younger,  *'  in  full  for  the  absolute  purchase  of 
the  hereditaments  hereinafter  mentioned,  and  intended  to 
be  hereby  conveyed  and  released,  and  of  the  inheritance 
and  equity  of  redemption  thereof,  free  from  incumbrances,*' 
the  parties  entitled  under  Barker's  will,  ''  according  to 
their  several  and  respective  estates,  rights  and  interests  in 
the  premises,"  conveyed  the  property  comprised  in  the 
mortgage  unto  and  to  the  use  of  Samuel  Rooth  the 
younger  in  fee,  *' freed  and  absolutely  discharged  of  and 
from  the  proviso  or  condition  for  redemption  of  the 
said  hereditaments  and  premises,  or  any  part  thereof, 
contained  in  the  said  in  part  recited  indentures  of  release 
or  mortgage  of  the  13th  of  April,  1776,  and  all  other 
provisoes  or  conditions  for  redemption  of  the  same." 


1859. 


Elizabeth  Rooth,  the  testator's  widow,  died  on  the 
16th  of  February,  1828,  and  Samuel  Rooth  the  younger 
died  on  the  16th  of  March,  1829,  intestate,  leaving 
Jeremiah  Rooth  his  heir-at-law,  who  was  also  a  devisee 
in  remainder  under  the  will  of  Samuel  Rooth  the  elder. 
Jeremiah  Rooth  entered  into  possession,  and  paid  the  two 
sums  of  250/.  given  by  the  will  to  his  sisters  Mary  and 
Elizabeth,  and  died  without  issue  on  the  24th  of  April, 
1845,  leaving  a  will  by  which  he  devised  the  estates  to 
the  Plaintiffs.  Under  the  will  of  Jeremiah,  the  Plaintiffs 
entered  into  and  remained  in  possession.  Elizabeth  and 
Mary  Rooth  afterwards  died,  and  on  the  20th  of  January, 
1858,  the  Defendants  Samuel  Rooth  and  others,  who 
were  their  devisees,  commenced  an  action  in  ejectment 
against  the  Plaintiffs,  to  recover  possession  of  the  pre- 
mises 
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1859.  mises  under  the  devise  in  the  will  of  Samuel  Rooth  the 
elder  to  Elizabeth  and  Mary  Rooth.  The  Plaintiffs 
thereupon  filed  this  bill,  alleging  that  as  to  two  undivided 

Booth.  third  parts  of  the  property,  the  testator,  Samuel  Rooth  the 
elder,  was  in  equity  entitled  only  to  the  monies  secured 
by  the  indentures  of  the  l£th  and  13th  of  Aprils  1776, 
and  that  under  his  will  the  interest  in  those  monies  passed 
to  Samuel  Rooth  the  younger  as  his  absolute  property ; 
but  that  even  if  the  said  equitable  right  to  redeem  could 
not  be  claimed  at  the  testator's  death,  or  until  the  in- 
dentures of  the  28th  and  S9th  oi  January^  1814,  still,  by 
virtue  of  such  indentures  the  equity  of  redemption  was 
revived ;  and  that,  at  all  events,  by  virtue  of  those  in- 
dentures, the  said  two-thirds  of  the  estates  became  vested 
in  Samuel  Rooth  the  younger,  for  an  equitable  estate  in 
fee  simple,  and  were  in  nowise  subject  to  the  limitations 
contained  in  the  will  of  Samuel  Rooth  the  elder,  but  on 
the  death  of  Samuel  Rooth  the  younger  descended  to 
Jeremiah  Rooth,  and  passed  by  his  will. 

The  bill  prayed  that  it  might  be  declared  that  the 
Plaintiffs  were  entitled  to  the  equitable  fee  simple  of  two 
undivided  third  parts  of  the  said  hereditaments  and  pre- 
mises, according  to  the  interests  given  by  the  will  of 
Jeremiah^  and  also  prayed  for  a  partition  and  injunction. 
Vice-Chancellor  Stuart  made  a  decree  accordingly,  and 
the  Defendants  appealed. 

Mr.  Bacon  and  Mr.  Hislop  Clarke  for  the  Plaintiffs 
in  support  of  the  decree. 

The -acknowledgment  of  a  tenant  in  tail  will  bind  the 
inheritance;  Reynoldson  v.  Perkins  (a).  Payment  of  in- 
terest by  a  tenant  for  life  has  been  held  to  keep  a  debt 
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aliveas againsUhe inheritance;  Roddamv. Morleyia).  The  1859. 
principle  in  each  case  ia  (he  same,  that  there  is  a  recog- 
nition of  title  made  by  a  person  against  his  own  interest.  _  v. 
JBartison  v.  BaUins  (b),  shews  that  the  acts  of  a  person 
having  only  a  Umited  interest  may  bind  a  remainder- 
man. The  Court  is  disposed  to  lay  hold  of  slight  cir- 
cumstances to  keep  alive  a  right  to  redeem ;  Stansfield 
V.  Hobson  (c) ;  and  this  case  could  only  be  decided  against 
us  on  the  ground  of  want  of  capacity  in  Samuel  Booth  the 
younger  to  make  a  binding  acknowledgment.  As^ however, 
he  made  an  admission  agaiqst  his  interest,  it  must  be 
inferred  that  there  had  been  a  previous  acknowledgment  by 
the  testator,  and  theA,  Samuel  Hooth  the  younger  knew  that 
the  right  to  redeem  was  not  gone  at  the  testator's  death. 
Coume  V.  Douglas  {d),  supports  the  view  that  even  apart 
from  any  acknowledgment  it  was  not  gone.  Moreover, 
the  mortgagee  was  a  tenant  iq  common,  and  his  posses- 
sion would  not  defeat  other  tenants  in  common. 

Mr.  Walker  and  Mr.  Chapman  Barber  for  the  Appel- 
lants. 

We  contend,  first,  that  the  right  to  redeem  was  barred 
before  1814.  It  is  true  that  before  the  recent  Statute  of 
Limitations  a  remainderman  did  not  lose  his  right  to  re- 
deem during  the  continuance  of  a  tenancy  for  life  of  the 
equity  of  redemption ;  the  statute  introduced  a  different 
rule,  because  a  remainderman  might  bring  a  bill  to  redeem 
during  the  continuance  of  a  tenancy  for  life ;  Raffety  v. 
King  {e).  Here,  however,  the  widow's  estate  under  the 
will  of  the  mortgagor  ceased  on  her  marriage  in  1784; 
the  youngest  child  must  have  attained  twenty-one  at  the 
latest  in  1798,  so  that  even  if  the  cestuis  que  trust  were 

not 
(a)  1  Dc  G.tfJ.  1.  {d)  M'CUl  4  ¥.  321. 

(6)  1  S.  4  S.  471.  (e)  1  Keen,  601. 

(r)  3  De  G.,  M,  4  G.  620. 


88 


1869. 

Pkndletok 

V. 

Booth. 


CASES  IN  CHANCERY. 

not  barred  by  the  time  having  run  against  the  trustee, 
which  we  submit  they  would  be,  they  would  at  all  events 
be  barred  long  before  the  transaction  of  1814.  It  is  not 
necessary  that  the  right  of  redemption  should  be  gone  at 
the  time  the  mortgagee's  will  was  made ;  Noys  v.  Jlfor- 
daunt  (a) ;  Drant  v.  Fause  (6) ;  Garrett  v.  Evers  (c). 
The  rule  as  to  tenants  in  common  would  not  apply,  for 
the  mortgagee  had  the  whole  legal  estate. 


Secondly,  we  say  that  if  the  right  to  redeem  was  barred 
by  1814,  nothing  has  been  done  which  could  revive  it. 
Samuel  Rooth  the  younger  and  Jeremiah  Rooth  were 
only  tenants  in  tail,  and  a  tenant  in  tail  without  a  disen- 
tailing assurance  can  no  more  bind  the  inheritance  than 
a  tenant  for  life  can.  SamueVs  character  of  executor  is 
immaterial ;  Smith  v.  Smith  (d) ;  Grtgson  v.  Hindley  (e). 
Samuel  Rooth  the  younger  stood  in  a  fiduciary  position 
towards  the  other  persons  claiming  under  his  father's 
will,  and  cannot  be  allowed  to  set  up  against  them  any 
title  which  he  acquired  by  his  purchase. 


Mr.  Bacon  in  reply. 


Judgment  reserved. 


ITov.  25. 


ITie  Lord  Chancellor. 

I  am  of  opinion  with  the  Vice-Chancellor,  that  the 
Respondents  are  entitled  to  the  equitable  fee  simple  in 
two-thirds  of  the  lands  in  question.  When  Samuel  Rooth 
the  elder  had,  as  mortgagee  in  fee,  been  in  possession  for 

twenty 
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twenty  years  without  any  sort  of  acknowledgment  of  the  1859. 
existence  of  the  equity  of  redemption,  he  was  not  liable 
to  a  suit  by  the  mortgagor  to  redeem.  But  the  presump- 
tion that  he  was  beneficially  entitled  to  the  fee  simple 
might  have  been  rebutted  at  any  time  during  his  life,  after 
the  lapse  of  twenty  years,  by  his  acknowledgment  that 
he  held  as  mortgagee,  and  that  he  was  accountable  to  the 
mortgagor.  It  is  admitted  that,  irrespective  of  the  limita- 
tions in  his  will  by  which  the  mortgaged  premises  were 
devised  to  his  son  Samuel  in  tail,  remainder  to  his  son 
Jeremiah  in  tail,  remainder  to  his  daughters  in  fee,  an 
acknowledgoxent  at  any  time  ader  his  death  by  Samuel 
the  son,  while  in  possession,  he  being  heir-at-law,  execu- 
tor and  residuary  legatee,  would  have  had  the  same  effect 
to  let  in  the  equity  of  redemption.  Nay,  it  was  hardly 
contended,  that  as  against  Samuel  the  son  himself  the 
devise  to  him  of  the  estate  tail,  with  remainders  over, 
would  have  been  sufBcient  to  have  barred  the  right  to 
redeem  of  those  claiming  under  Barker  the  mortgagor  ; 
although  it  was  strenuously  denied  that  this  acknowledge 
ment  could  have  prejudiced  the  rights  of  those  in  re- 
mainder aAer  his  estate  tail  was  spent.  But  I  do  not 
see  how  the  limitations  of  the  estates  tail,  with  the  re- 
mainder over  in  fee  could,  after  the  acknowledgment  by 
Samuel  the  son  of  the  existence  of  the  mortgage,  preju- 
dice the  right  to  redeem  of  those  claiming  under  the 
mortgagor.  By  the  deed  of  1841,  to  which  Samuel  the 
son  was  a  party,  and  under  which,  although  he  had  not 
executed  it,  he  acted  by  taking  a  conveyance  of  the 
equity  of  redemption  and  paying  the  purchase-money  for 
it,  a  true  history  is  given  of  the  deeds  affecting  the  pre- 
mises, and  a  true  exposition  is  given  of  the  state  of  the 
title  when  the  deed  of  1814  was  executed,  showing  that 
Samuel  the  son  had  no  interest  beneficially  except  under 
the  mortgage,  and  that  the  equity  of  redemption  still 
subsisted  in  those  who  claimed  under  Barker  the  mort- 
gagor. Mr. 
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1859.  Mr.  Walker,  in  his  learned  and  ingenious  argument,  rea- 

soned as  \[  Samuel  Rooth  the  son  had  actually  been  tenant 
in  taili  with  remainder  over,  and  had  in  himself  no  other 
title.  It  is  not  necessary  for  us  to  consider  what  would 
have  been  the  effect  of  such  reasoning  if  Samuel  Rooth 
the  younger  had  been  a  mere  stranger,  to  whom  Samuel 
Rooth  the  elder,  after  being  more  than  twenty  years  in 
possession  as  mortgagee,  had  devised  the  mortgaged 
lands,  and  the  devisee  had  entered  and  taken  possession 
as  tenant  in  tail,  and  then  had  acknowledged  the  existence 
of  the  equity  of  redemption  and  the  right  of  the  mort- 
gagor to  redeem.  Samuel  Rooth  the  younger  was  heir- 
at-law  of  the  mortgagee,  and  was  executor  and  residuary 
legatee  of  the  mortgagee,  and  it  was  admitted  that  from 
the  time  of  his  father's  death  he  had  never  acted  as  tenant 
in  tail  or  done  anything  inconsistent  with  the  supposition 
that  he  still  held  under  the  mortgage.  I  think,  there* 
fore,  that  the  same  effect  is  to  be  given  to  his  acknow- 
ledgment as  if  he  had  held  only  under  the  mortgage  and 
his  father's  will  had  not  contained  the  limitations  by 
which  an  estate  tail  was  given  to  him  with  remainders 
over.  The  consequence  is,  that  effect  must  be  given  to 
the  conveyance  of  the  equity  of  redemption  to  Samuel 
Rooth  the  son,  under  which  the  Respondents  claim,  and 
that  no  effect  is  to  be  given  to  the  limitation  in  the  will 
of  Samuel  Rooth  the  elder  relied  upon  by  the  Appellants, 
by  which  the  testator  professed  to  give  a  remainder  in  fee 
to  his  daughters  after  the  successive  estates  tail  limited 
to  his  son  Samuel  and  his  son  Jeremiah,  I  therefore 
think  that  this  appeal  should  be  dismissed  with  costs. 

The  Lord  Justice  Knight  Bruce. 

The  first  question  here  I  think  is,  whether,  although 
the  conveyance  of  1814  does  not  appear  to  have  been 
executed  by  Samuel  Rooth  the  younger  mentioned  in 

it 
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it  as  a  party  to  it,  he  ought,  upon  the  materials  before  1859. 
OS,  to  be  taken  to  have  been  privy  to  it,  to  have  paid  the 
consideration  money  mentioned  in  it  as  paid  by  him,  and 
to  have  accepted  under  it  the  interest  which  it  purported 
to  confer  on  him.  That  question  must,  I  conceive,  be 
answered  hi  the  affirmative,  and  the  present  case  must,  in 
my  opinicHi,  stand  on  the  same  footing  as  it  would  have 
done  and  be  dealt  with  as  it  would  have  been  if  be  had 
actually  been  in  the  year  1814  an  executing  party  to  the 
deed  of  the  29th  of  Jammry  of  that  year.  Then  comes 
the  question  whether  on  the  facts  in  evidence,  including 
I  agree  the  possession  by  Samuel  JRooth  the  elder  at  the 
time  of  his  death  in  1805,  and  for  more  than  twenty  years 
next  before  that  event,  of  the  two-thirds  in  dispute,  and  the 
possession  also  of  the  same  two-thirds  by  Samuel  Rooth 
the  younger,  until  his  death  in  1829,  from  the  death  of  his 
father,  and  the  will  likewise  of  Samuel  Rooth  the  elder 
(under  which,  however,  all  that  Samuel  Rooth  the  youiiger 
took  he  took  either  as  tenant  in  tail  or  absolutely),  but 
including  also  the  conveyance  of  1814,  it  ought  to  be  con- 
sidered, that  immediately  before  the  conveyance  of  1814 
the  mortgage,  which  in  the  year  1776  was  made  to 
Samuel  Rooth  the  elder,  was  redeemable.  And  that 
question  also,  I  am  of  opinion,  ought  to  be  answered  in 
the  affirmative.  The  materials  here  appear  to  me  to 
establish  the  proposition,  that  the  right  of  John  Barker 
whUe  living,  and  after  his  death  of  the  claimants  under 
his  will,  to  redeem  the  mortgage  of  1776  was  not  before 
the  year  1814,  and  not  previously  to  the  conveyance 
made  in  that  year,  released  or  extinguished. 

If  these  views  are  correct,  then,  I  apprehend  that  the 
two-thirds  of  the  Newmarket  property,  which  were  mort- 
gaged in  1776  to  Samuel  Rooth  the  elder,  are  not  in 
equity  bound  as  real  estate  by  his  will,  but  became  in 
equity  the  absolute  property  of  Samuel  Rooth  the  younger, 

subject 
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1869.        subject  possibly,  however,  to  the  unsatisfied  demands^  if 
,,  any,  to  which  the  elder  Samuel  Hooch's  personal  estate 

V.  was  subject. 

UoOTH. 

The  transaction  of  1814  appears  to  me  to  have  con- 
sisted in  effect  of  two  parts,  one  the  redemption  of  the 
two-thirds  mortgaged  in  1776— the  redemption  of  them, 
namely,  by  those  who  representing  John  Barker  the  mort- 
gagor were  entitled  to  redeem  them.  The  other  a  pur- 
chase by  Samuel  Rooth  the  younger,  for  a  pecuniary 
consideration,  from  the  persons  redeeming  of  the  equitable 
fee  simple  of  the  redeemed  property,  which  purchase  he 
was  clearly  against  all  the  other  devisees  of  his  father's 
real  estate,  as  devisees  of  that  testator's  real  estate,  en- 
titled to  make  and  did  make  for  the  sole  and  absolute 
benefit  of  himself  Samuel  Rooth  the  younger.  He  owed 
not  one  of  them  in  that  character  any  duty  forbidding  the 
transaction.  But  it  is  only  as  representing  the  sisters  of 
Samuel  Rooth  the  younger  in  the  character  of  the  ulti- 
mate devisees  in  fee  of  his  father's  real  estate  in  re- 
mainder, expectant  on  the  failure  of  the  estates  tail  given 
by  the  will  to  Samuel  Rooth  the  younger  and  Jeremiah 
Rooth,  that  the  Defendants  claim  the  two-thirds  which 
were  mortgaged  in  1776  or  any  interest  in  them.  The 
decree  therefore  appears  to  me  to  be  right  as  to  those 
two-thirds.  It  is  perhaps  superfluous  to  add,  that  con- 
sidering as  I  do  the  beneficial  interest  of  Samuel  Ropth 
the  elder  in  the  two-thirds  at  his  death  as  then  having 
had  the  character  and  been  in  the  condition  of  personalty, 
I  must  also  consider  that  his  will  gave  that  interest,  either 
specifically  or  otherwise,  to  his  son  Samuel  absolutely. 
With  regard  to  the  other  third,  as  to  which  an  undertak- 
ing to  give  the  Defendants  possession,  if  not  already 
given,  was  entered  into  on  a  former  day  by  the  Plaintiffs' 
counsel,  there  is  now  no  dispute. 

The 
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The  Lord  Justice  Turner. 

As  I  have  not  heard  the  whole  of  the  arguments  in 
this  case^  I  do  not  think  it  right  to  give  my  opinion 
upon  it. 


1859. 


MONTEFIORE  v.  GUEDALLA. 

TUDAH  GUEDALLA,  the  testator  in  this  cause, 
by  his  willy  bearing  dated  the  ^th  of  December, 
1839,  amongst  other  legacies,  bequeathed  to  his  son  Haim 
Guedalla  3,000/.  sterling,  to  his  son  Moses  Guedalla 
3,000Z.  sterling,  and  to  his  daughter  Chrace  Guedalla 
3,000/.  sterling,  to  be  paid  to  them  respectively  within 
three  calendar  months  after  his  decease,  subject  to  the 
conditions  thereinafter  declared  ;  and,  after  noticing  that 
his  son  Haim  had  already  received  of  him  3,000/.  sterling, 
and  that  his  son  Moses  had  already  received  of  him 
1,500/.  sterling,  and  that  upon  his  marriage  he  had  made 
a  settlement  of  2,000/.  Three-and-a-half  per  Cents.,  which 
together  he  considered  as  equal  to  3,500/.,  directed  that, 
in  calculating  his  residuary  property,  his  said  son  Haim 
should  bring  3,000/.  and  his  said  son  Moses  should  bring 
3,500/.  into  hotchpot ;  and  as  to  all  his  residuary  pro- 
perty, bequeathed  the  same  to  trustees  upon  trust,  as  to 
one-third  part  thereof.(his  said  son  £/aim  bringing  the  said 
3,000/L  which  he  had  already  received  of  him  into  hotchpot), 
to  permit  his  said  son  Haim  to  receive  the  income  of  the 
said  third  part  until  he  should  assign,  charge  or  other- 
wise dispose  of  the  same  by  way  of  anticipation,  or  should 

do 


Ifov,  8,  25. 

Before  The 

Ufrd 
Chanceilor 

Lord 
Campbell 
and  The 
Lords  Jus- 
tices. 

A  bequest  of  a 
share  of  resi- 
due for  the 
benefit  of  the 
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and  such  a  set- 
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sions of  the 
will,  so  operate, 
rather  than  as 
an  ademption 
of  an  absolute 
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1859.        do  or  suffer  to  be  done  any  act  whereby  the  same,  if  pay- 
w  able  to  himself,  would  become  vested  in  some  other  per- 

MONTBFIORB  '  ^     *^ 

V,  son  or  persons;  and,  if  his  said  son  Haim  should  dispose 

of  the  said  income  by  way  of  anticipation,  or  should  do  or 
suffer  to  be  done  any  such  act  as  aforesaid,  then,  daring 
the  remainder  of  the  life  of  his  said  son  //aim,  to  pay  and 
apply  the  said  income  for  the  maintenance  or  otherwise 
for  the  benefit  of  all  or  any  one  or  more,  exclusively  of 
the  others  or  other,  of  them  his  said  son  Haim  and  the 
person  or  persons  who,  under  the  trusts  of  that  his  will, 
would  be  entitled  thereto  in  case  his  said  son  Haim  were 
then  actually  dead,  as  the  trustees,  in  their  uncontrolled 
discretion,  should  think  fit,  and  in  such  manner  as  to 
them  should  seem  meet ;  and,  after  the  actual  decease  of 
his  said  son  Haim,  upon  trust  ibr  his  <^hildren  and  issue 
as  he  should  by  will  appoint ;  and,  in  default  o(  such  ap- 
pointment, in  trust  for  his  children  who,  being  sons, 
should  attain  twenty-one,  or  being  daughters,  should  at- 
tain that  age  or  marry  under  that  age  with  the  consent  of 
their  parents  or  guardians:  any  child,  in  whose  favor 
an  appointment  should  be  made,  bringing  the  appointed 
share  into  hotchpot,  unless  the  contrary  should  be  di- 
rected by  the  appointment ;  and  in  case  there  should  be 
no  child  of  his  said  son  Haim  in  whom  the  said  third 
part  of  his  residuary  estate  should  beoome  absolutely 
vested,  the  testator  directed  that,  af^er  the  decease  of  4)i« 
said  son  Haim  and  such  failure  of  his  issue  as  aforesaid, 
the  said  third  part  of  his  residuary  estate  should  remain 
and  be  in  trust  for  the  person  or  persons  who,  under  the 
statutes  for  the  distribution  of  the  estates  of  intestates, 
would  then  be  entitled  thereto,  in  case  his  said  son  Haim 
had  died  possessed  thereof  unmarried  and  intestate ;  and 
to  be  divided  between  or  amongst  such  persons,  if  more 
than  one,  in  the  shares  and  proportions  in  which  the  same 
would  be  divisible  by  virtue  of  the  same  statutes.  The 
testator  then  proceeded  to  dispose  of  the  other  two-thirds 

of 


CASES  IN  CHANCERY.  9o 

of  his  residuary  estate.     As  to  one  of  such  thirds  (his        1859. 
said  son  Moses  bringing  the  said  1,500/.  which  he  had  m^^^efiorb 
already  received  of  him,  and  2,000Z.  for  what  he  had  v. 

settled  on  his  marriage,  making  together  3,500/., .  into 
hotchpot),  upon  the  like  trusts  for  the  benefit  of  Moses 
and  his  children  and  issue  and  next  of  kin  as  had  been 
declared  of  Haifris  third,  except  that  a  life  interest  was 
given  to  the  wife  of  Moses  immediately  after  his  decease. 
And  as  to  the  other  third  (his  said  sons  having  previously 
brought  the  said  two  several  sums  of  3,000/.  and  3,500/. 
into  hotchpot),  upon  trusts  in  favor  of  his  daughter 
Crrace  GuedaUa  and  her  children  and  issue  and  next  of 
kin,  also  similar  to  those  declared  of  Haim's  third. 
There  was  also  contained  in  the  will  the  usual  provision 
for  the  maintenance  of  the  children  of  the  tenants  for  life 
out  of  the  interest  of  their  respective  shares. 

After  the  date  of  the  will,  the  testator's  son  Hcdm  inter- 
married with  Jemima  Sebag,  and,  by  the  settlement  made 
upon  the  marriage,  to  which  the  testator  was  a  party,  re- 
citing that,  upon  the  treaty  for  the  marriage,  it  was  agreed 
that  the  testator  should,  as  the  portion  of  the  said  Haim 
Ouedalla  his  son,  transfer  into  the  names  of  the  trustees 
of  the  settlement  the  sum  of  2,0(X)/.  New  Three-and-a- 
half  per  Cent.  Bank  Annuities,  and  that  the  said  Bank 
Annuities  and  certain  property  of  the  wife  should  be 
settled  upon  the  trusts  thereinafter  mentioned,  and  also 
reciting  the  transfer  to  the  trustees  of  the  Bank  Annuities 
and  other  property,  the  trusts  were  declared  to  be,  as  to 
the  2,<X)0/.  New  Three-and-a  half  per  Cent.  Bank  An- 
nuities,  for  HcAm  GuedaUa^  and  as  to  the  other  property 
for  Jemima  Sebag  until  the  marriage;  and,  after  the 
marriage,  as  to  the  Bank  Annuities  and  all  the  other  pro- 
perty, to  pay  the  income  to  the  wife  for  her  life  for  her 
separate  use,  without  power  of  anticipation ;  and,  after  her 
decease,  to  Haim  Ouedalla  for  his  life ;  and  after  the  de-' 

cease 
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1859.        cease  of  the  survivor,  as  to  the  capital  and  future  income, 
^y^^^^^      in  trust  for  the  children  of  the  marriage  who,  being  sons 

NlOMTCFIORE 

V,  should  attain  twenty-one,  or  being  daughters  should  attain 

GuEDALLA.  that, age  or  marry  with  the  consent  of  parents  or  guar- 
dians, with  powers  to  the  trustees  to  make  advancements 
for  the  children  to  the  extent  of  a  moiety  of  their  shares, 
and  to  apply  the  income  of  their  shares  for  their  mainte- 
nance ;  and  in  case  there  should  be  no  child  of  the  mar- 
riage in  whom  the  trust  funds  should  become  absolutely 
vested,  the  trusts  were  declared  to  be,  as  to  the  ^,000/. 
New  Three-and-a-half  per  Cent.  Bank  Annuities,  for  the 
appointees  by  will  of  the  said  Haim  Guedalla^  and  in  de- 
fault of  appointment  for  his  next  of  kin,  as. if  he  had  died 
possessed  thereof  unmarried  and  intestate;  and  as  to  the 
other  property,  in  trust  in  like  manner  for  the  appointees 
and  next  of  kin  of  Jemima  Sebag, 

The  testator  died  after  the  date  of  the  settlement  made 
on  his  son  HaxnCs  marriage,  and  in  a  suit  subsequently 
instituted  at  the  Rolls  for  the  administration  of  his  estate, 
his  residuary  property  was  certified  by  the  chief  clerk  to 
consist  of  personalty  of  very  considerable  amount,  and  of 
two  freehold  houses  at  Amsterdam. 

It  was  admitted  by  all  parlies  to  the  suit,  that  either 
the  legacy  of  3,000/.  to  Haim  Guedalla,  or  the  one-third 
of  the  residue  given  by  the  will  upon  trusts  for  the  benefit 
of  him  and  his  children,  issue  and  next  of  kin,  had  been 
satisfied  or  adeemed  pro  tanto  by  the  settlement  of  the 
2,000/.  New  Three-and-a-half  per  Cent.  Bank  Annuities; 
but  on  the  cause  coming  on  for  further  consideration  be- 
fore the  Master  of  the  Rolls,  the  question  was  raised  on 
the  part  of  Haim  Guedalla  on  which  of  those  two  funds 
the  ademption  operated. 

•     This  question  was  now  submitted,  by  the  desire  of  the 

Master 
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Master  of  the  Rolls,  for  the  determination  of  the  Court  of 
Appeal  in  the  first  instance. 

Mr.  Jessel  for  Haim  GuedaUa. 

It  being  admitted  that  the  advance  of  2,000/.  Three- 
and-a-half  per  Cent.  Bank  Annuities  made  by  the  testator 
upon  the  marriage  of  his  son  Haim  is  an  ademption  pro 
tanto  of  HainCs  interest  under  the  testator's  will,  that 
ademption  operates  upon  the  share  of  residue  given  for 
the  benefit  of  Haim,  his  children,  issue  and  next  of  kin, 
and  not  upon  the  legacy  given  to  him  absolutely.  It  was 
formerly  supposed  that  there  could  be  neither  satisfaction 
of  a  portion  by  a  gift  of  residue,  nor  ademption  of  a  resi- 
due by  reason  of  the  indefiniteness  of  the  amount  of  a  gift 
of  residue  ;  Famham  v.  Phillips  (a) ;  Freemantle  v. 
Bankes(b) ;  Watson  v.  The  Earl  of  Lincoln  (c).  That 
doctrine  has,  however,  since  been  repudiated,  as  regards 
the  question  of  satisfaction,  in  Lady  Edward  Thynne  v. 
The  Earl  of  Glengallid),  where  it  was  decided  that  the 
bequest  of  a  residue  will,  according  to  its  amount,  be  a 
satisfaction  of  a  portion,  either  in  full  or  pro  tanto.  That 
being  so,  it  is  impossible,  upon  sound  principle,  to  avoid 
the  inference  that  a  portion  by  settlement  or  otherwise  is, 
in  like  manner,  a  satisfaction  of  a  previous  bequest  of  re- 
sidue. The  rule  as  to  satisfaction  of  portions  by  legacies, 
and  that  as  to  ademption  of  legacies,  both  rest  upon  the 
same  foundation ;  viz.  the  leaning  of  Courts  of  Equity 
against  double  portions :  and  it  is  submitted  that  a  gift  of 
residue,  or  of  part  of  a  residue,  is  a  portion  within  the 
meaning  of  one  rule  as  well  as  of  the  other.  It  was  in 
fact  so  assumed  in  Pym  v.   Lockyer{e),     Assuming, 

therefore, 
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(a)  2  Atk.  215. 
(6)  5  Veu  79. 
(c)  Amhlar,  325. 
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1859.  therefore,  (hat  a  gift  of  residue,  or  of  part  of  a  residue,  is 
capable  of  ademption,  it  is  submitted  that  the  present  is 
a  case  in  which  the  rule  should  be  applied.  The  scheme 
GuEDALiA.  of  the  will  throughout  raises  a  presumption  of  intention 
on  the  part  of  the  testator  to  distribute  his  property 
equally  amongst  his  three  children,  and  that  scheme  will 
be  more  nearly  carried  out  by  ademption  pro  tanto  of  the 
share  of  residue  than  by  ademption  pro  tanto  of  the 
legacy.  The  difference  between  the  trusts  of  the  mar- 
riage settlement  of  Haim,  and  those  of  the  gift  of  the 
share  of  residue  in  which  he  is  interested,  is  not  sufficiently 
wide  to  prevent  the  application  of  the  rule ;  The  Earl  of 
Durham  v.  Wharton  (a).  If,  however,  it  should  be  thought 
that  there  is  no  reason  why  one  fund  should  be  adeemed 
rather  than  the  other,  then  it  is  submitted  that  the 
ademption  must  be  apportioned  between  them  according 
to  their  relative  amounts. 


Mr.  J.  Waley  for  the  executor  and  the  infant  children 
of  Moses  Guedalla* 

In  Freemantle  v.  Banhes  (J),  it  was  held  that  a  gift  of 
residue  was  not  a  portion  liable  to  be  adeemed  by  a  sub- 
sequent advance  by  the  testator,  and  if  such  be  the  law, 
it  follows  that  the  pecuniary  legacy  to  Haim  must  alone 
bear  the  whole  diminution.  Upon  that  point  the  authority 
of  Freemantle  v,  Banhes  has  not  been  affected  by  any  sub- 
sequent decision.  Although  upon  the  question  of  satisfac- 
tion pro  tanto  of  a  portion  by  a  gift  of  residue,  it  has  been 
overruled  by  Lady  Edward  Thynne  v.  Earl  of  Glen-- 
gall  (c),  yet,  inasmuch  as  it  was  left  untouched  and  un- 
modified upon  the  question  first  mentioned,  it  must  still 
be  regarded  as  the  ruling  authority  upon  that  point.     To 

overrule 

(a)  3  a  4-  Fin.  146  ;  10  Bligh.        (6)  5  Vet,  79. 
526.  (c)  2  H.  Lords  Cat,  131. 
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OTerrule  it  in  this  respect  is  the  province  not  of  this        1859. 
Court,  but  of  a  higher  tribunal.  ^ 

'  ®  MONTEFIOKB 

Mr.  Eddis  for  the  testator's  daughter  Grace,  and  Mr.    Gubdalla. 
W.  P.  Murray  for  the  testator's  son  Moses,  submitted 
the  question  for  the  decision  of  the  Court,  being  in- 
different upon  which  fund  the  ademption  should  be  held 
to  operate. 

Mr.  Jessel,  in  reply,  contended  that,  inasmuch  as  the 
question  of  ademption  of  residue  by  a  portion,  and  that 
of  the  satisfaction  of  a  portion  by  a  gift  of  residue,  rested 
in  principle  upon  the  same  foundation,  the  effect  of  the 
decision  in  Lady  Edward  Thynne  v.  Lord  Olengall  was 
to  overrule  Freemantle  v.  Bankes  upon  the  former  point, 
as  well  as  upon  the  latter.  He  referred  also  to  Kirk  v. 
Eddowes  (a). 

Judgment  reserved. 


The  Lord  Chancellor. 

In  this  case  the  facts  are  not  at  all  in  dispute ;  and  the  Nov.  25« 
first  question  of  law  to  be  considered  is,  whether,  if  there 
bad  been  no  legacy  of  specific  amount  given  by  the  will 
to  the  testator's  son  Haim,  the  settlement  of  2,000/.  Three- 
and-a-half  per  Cents,  on  HainCs  marriage,  subsequent  to 
the  will,  would  have  been  an  ademption  pro  tanto  of  the 
one-third  of  the  residue  bequeathed  to  him  ?  On  this 
I  have  been  unable  to  entertain  the  smallest  doubt. 

It  has  been  said  that  neither  can  there  be  an  ademp- 
tion where  a  testamentary  gift  is  of  the  residue  of  the 
testator's  personal  property,  nor  can  such  testamentary 
gift  operate  as  a  satisfaction  of  a  covenant  to  make  a  pro- 
Tision  to  a  given  amount  for  a  child.    This  position  rests 

on 
(a)  3  Hare^  609. 
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1869.       on  no  principle,  and,  if  strictly  acted  upon,  would  produce 
^  great  injustice.     The  doctrine  of  ademption   has  been 

V.  established  for  the  purpose  of  carrying  into  effect  the  in- 

tention of  fathers  of  families  in  providing  for  their  children, 
and  of  preventing  particular  children  from  obtaining 
double  portions,  contrary  to  such  intention.  The  only 
reason  for  the  exception  when  the  testamentary  gift  is  of 
a  residue  is,  that  a  residue  is  uncertain,  and  may  be 
worthless.  A  will  may  be  made  under  such  circumstances, 
and  may  be  so  worded  as  to  show  that  the  testator  con- 
sidered the  residue  of  insignificant  value,  and  there  it  may 
be  proper  to  hold  tliat  he  did  not  intend  that  this  should 
be  in  satisfaction  of  a  covenant  to  make  provision  for  a 
child,  and  that  he  did  not  intend  any  subsequent  advance 
to  a  child  to  be  an  ademption  of  the  bequest  of  the  residue. 
But  if  a  testator,  after  directing  his  executors  to  pay  debts, 
funeral  expenses  and  legacies,  goes  on  to  say,  "and 
whereas,  I  wish  all  the  residue  of  my  personal  property 
to  be  equally  divided  among  my  three  children,  I  direct 
that  each  of  them  shall  receive  one-third  of  the  said  resi- 
due : "  and  afterwards,  between  the  making  of  his  will  and 
his  death,  he  advances  5,000/.  to  a  daughter  on  her  mar- 
riage, or  to  a  son  to  purchase  a  commission  in  the  army,  can 
there  be  any  doubt  that  he  meant  this  sum  to  be  deducted 
from  the  one-third  of  the  residue  coming  to  the  daughter 
or  the  son  ? 

While  it  was  strangely  supposed  that  there  could  not 
be  ademption  pro  tanto,  there  might  be  some  colour  for 
giving  weight  to  the  argument  arising  from  the  alleged 
uncertainty  of  the  amount  of  a  residue.  But  after  the 
decision  oiPym  v.  Locky€r(a}f  establishing  that  there  may 
be  ademption  pro  tanto,  the  cases  relied  upon  to  show 
that  there  is  a  distinction  on  this  subject  between  a  be- 
quest of  a  specific  amount  and  the  bequest  of  a  residue, 
are  left  without  any  reasonable  support.  While  some  of 
(a)  5  Myl.  ^  Cr.  29.  these 
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these  cases  may  perhaps  be  explained  away,  there  are        1859. 
others,  such  hsFamham  \.PhiUip8(a),  before  Lord  Hard-  ^ 
wicke,  and  Freemantle  v.  Bankes  (£),  before  Lord  Lough-  v. 

borough f  which  we  should  have  had  great  difficulty  in 
dealing  with,  if  they  had  not  been  questioned  in  a  higher 
tribunal.  But  the  whole  of  that  class  of  cases  must  be 
considered  as  swept  away  by  the  decision  of  the  House  of 
Lords  m  Lady  Edward  Thynnev.  TheEarlofOlengall{c). 
That  case  arose  upon  the  effect  of  a  bequest  as  satisfaction 
of  a  prior  covenant  to  make  provision  for  a  child:  but  it 
is  admitted  that  satisfaction  by  a  residue  and  ademption 
of  a  residue  for  this  purpose  cannot  be  distinguished. 
The  facts  of  that  case  show,  in  a  very  striking  manner, 
how  injustice  would  have  been  done  to  one  of  the  daugh- 
ters of  the  testator,  and  how  his  intention  that  there  should 
be  an  equal  distribution  of  his  property  between  his 
daughters,  would  have  been  defeated  if  the  rule  contended 
for  had  been  adhered  to. 

As  there  clearly  may  be  ademption  of  a  residue,  if  in 
this  will  there  had  been  no  gift  to  Haim  of  a  legacy  of 
3,000/.,  there  must  have  been  an  ademption  to  the  amount 
of  the  2,000Z.  Three-and-a-half  per  Cents,  from  His  one- 
third  of  the  residue.  By  requiring  him  to  bring  into 
hotchpot  the  3,000Z.  which  he  had  received  before  the  will, 
and  Moses  to  bring  into  hotchpot  the  3,500/.  which  he 
bad  received  before  the  will,  and  directing  that  each  of  his 
three  children  should  take  one-third  of  the  residue  of  his 
property,  the  testator  clearly  expresses  his  intention  that, 
regard  being  had  to  what  they  received  during  his  life, 
or  should  receive  at  his  death,  they  should  all  three  share 
alike.  The  trust  respecting  the  2,000/.  Three-and-a-half 
per  Cents,  advanced  on  HainCs  marriage  are  not  exactly 
the  same  as  the  trusts  respecting  his  one-third  of  the  re- 
sidue, but  they  do  not  by  any  means  vary  so  far  as  to  pre- 
vent the  ademption.     In  giving  a  life  interest  in  this  sum 

to 
(«)  2  Aih.  213.       (6)  5  Vet.  79.        (c)  2  //.  Lords  Cat.  131 1 
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to  Haim's  wife^  nothing  more  was  done  than  he  might 


MoNTKFioRE   ^*^®  ^^^^  cxpcctcd  to  bc  willing  to  do  if  he  had  not 
V.  married  till  after  his  father's  death.     Nor  can  any  injury 

be  considered  as  inflicted  on  the  children  of  Haim  by 
allowing  the  ademption,  which  is  only  pro  tanto :  so  that 
under  the  marriage  settlement,  and  under  the  will,  the 
children  are  as  well  provided  for  as  if  the  2,000/.  Three- 
and-a-half  per  Cents,  had  never  been  advanced. 

There  remains  the  question,  whether  the  ademption 
shall  be  from  the  residue,  or  from  the  legacy  of  SfiOOL  t 
Instead  of  ademption,  it  should  more  properly  be  called 
substitution,  or  an  advance  by  the  testator  in  his  lifetime, 
instead  of  payment  by  his  executors.  Then  for  what 
shall  the  advance  on  Haim's  marriage  be  considered  as 
substituted  pro  tanto  ?  I  say  that  which  it  most  nearly 
resembles.  But  the  advance  and  the  residue  were  almost 
homogeneous,  the  trusts  being  substantially  the  same  for 
the  benefit  of  Haim  and  his  children.  On  the  contrary, 
the  legacy  of  3,000/.  was  an  absolute  gift  to  Haim,  which 
he  was  to  receive  for  his  own  exclusive  benefit,  three 
months  after  his  father's  death.  If  taken  pro  tanto  from 
the  legacy,  there  would  be  a  difficulty  in  calculating  for 
how  much  it  should  be  considered  an  ademption  ?  Cer- 
tainly not  to  the  full  amount  of  the  value  of  the  stock 
settled  upon  him,  his  wife  and  children,  at  his  marriage; 
for  this  he  was  entitled  to  under  the  settlement  for  his 
life  only,  and  that  could  not  be  equivalent  to  a  like  sum 
which  was  absolutely  his  own. 

The  intention  of  the  testator  may  be  fairly  presumed 
to  be  that  Haim  should  receive  the  full  amount  of  the 
legacy  of  3,000/.  for  his  own  benefit,  and  that  the  ad- 
vance on  Haim*s  marriage  was  part  of  the  provision  for 
him  and  his  children  which  was  contemplated  by  the 
residuary  bequest.     My  opinion  therefore  is,  that  the 

2>000/* 
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2flOOL  Three-and-a-half  per  Cents,  should  be  taken  in 
ademption  pro  tanto  of  Ha%nC$  share  of  the  residue. 


The  Lord  Justice  Turner. 

In  order  to  raise  the  question  which  we  have  had  to 
consider  in  this  case,  it  was  necessary,  in  the  first  places 
to  establish,  on  the  part  of  Haim  Guedalla,  that  there 
could  be  an  ademption  of  a  residuary  bequest ;  for  unless 
this  point  was  established,  there  could  be  no  fund  except 
the  legacy  of  8,000/.  on  which  the  ademption  could 
operate.  The  argument,  therefore,  on  the  part  of  Haim 
Ouedalla,  was  first  directed  to  this  point ;  and  it  was  in- 
sisted on  his  behalf  that,  whatever  doubt  might  formerly 
have  existed  on  this  point  was  removed  by  the  case  of 
Ladjif  Edward  Thynne  v.  The  Earl  of  Olengall  (a),  in 
which  it  was  held  that  a  gift  of  residue  might  operate  as 
a  satisfaction  of  a  portion,  the  argument  being  that  satis** 
&ction  and  ademption,  so  far  as  portions  are  concerned, 
stand  upon  the  same  footing— the  leaning  of  this  Court 
against  double  portions.  That  this  Court  does  entertain 
such  a  leaning  cannot  be  denied.  It  is  the  recognized 
doctrine  of  the  Court,  and  has  been  acted  upon  from  very 
early  times,  both  in  cases  of  satisfaction  and  in  cases  of 
ademption.  The  case  already  referred  to  is  a  modern 
instance  of  the  application  of  the  rule  to  the  case  of  satis- 
iSiction,  and  Pym  v.  Lochyer  (Jb)  of  its  application  to  the 
case  of  ademption.  The  principle  is  in  both  cases  the 
same — that  the  Court  will  not  impute  to  a  parent  the  in- 
tention twice  to  discharge  the  same  obligation  of  proyiding 
for  his  child — a  rule  founded,  as  it  seems  to  roe,  on  very 
sufiicient  reasons ;  for  there  can  be  no  doubt  that,  in  the 
absence  of  it,  the  affairs  of  families  would  in  many  cases 
be  involved  in  the  utmost  confusion. 

Seeing, 

(a)  2  E.  Iard§  Cat.  131.  (6)  5  Mtfl.  4*  Cr.  29. 
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1859.  Seeing,  then,  that  the  cases  of  satisfaction  and  ademp- 

"^^^      tion  rest  upon  the  same  principle,  we  are  bound,  I  think, 

MONTEFIORE  ^  r  r      '  ,      i    .j      i 

©.  to  apply  to  the  case  of  ademption  the  rule  laid  down  m 

GuEDALLA.  jj^g  House  of  Lords  with  reference  to  the  case  of  satisfac- 
tion ;  and  I  am  not  the  less  willing  to  do  so  from  finding 
that  the  cases  in  this  Court  on  the  subject  of  a  residuary 
gifl  operating  an  ademption  or  satisfaction  of  a  portion 
do  not  appear  to  me  to  be  very  decisive,  and  do  not,  as 
I  think,  establish  that  a  gift  of  residue  can  in  no  case 
operate  satisfaction  or  ademption.  Lord  Rosslyn  indeed, 
in  Freemantle  v.  liankes  (a),  has  intimated  an  opinion  that 
a  gift  of  residue  cannot  have  such  an  operation,  as  Lord 
Hardwiche  has  also  done  in  Farnham  v.  P/tiUipsiJb);  but 
the  case  of  Freemantle  v.  Banhes  was  heard  as  a  short  cause, 
and  it  may  be  collected  from  the  judgment  that  the  ques- 
tion in  that  case  was  of  little  value,  and  did  not  undergo 
full  consideration ;  and  in  Farnham  v.  Phillips  there  were 
other  circumstances  which  probably  had  weight  in  the 
decision.  The  latter  case,  indeed,  can  hardly  be  con- 
sidered as  of  much  authority  upon  the  point,  for  we  find 
Lord  ffardwicke  himself  afterwards  expressing  doubt 
upon  the  subject  in  Watson  v.  The  Earl  of  Lincoln  (c).  And 
in  Hickman  v.  Morgan  {d),  though  the  case  is  distinguish- 
able as  having  depended  upon  the  covenant,  Lord  TAicr- 
low  certainly  considered  that  a  gift  of  residue  was  a  pro- 
vision or  advancement  for  a  child ;  and  it  is,  I  think,  to  be 
gathered  from  the  case  of  Bengough  v.  Walker  (e\  that 
this  was  the  opinion  of  Sir  William  Grant  also. 

Upon  the  whole,  I  think,  the  question  whether  a  gift 
of  residue  does  or  does  not  operate  ademption  or  satisfac- 
tion, must  depend  upon  the  intention;  and  that,  although 

the 

{a)  5  Vet.  79.  (t/)  1  B.  C.  C.63;  2  fi.  C.  C. 

{h)  2  Alk,  215.  394. 

(c)  Amb,  325.  (e)  15  Vet.  507* 
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the  uncertainty  of  the  provision  may  influence  the  ques-        1869. 
tion,  it  is  not  decisive  upon  it.  Montefiore 

V, 

In  this  case  the  intention  that  the  children  should  share  Guedalla. 
equally  seems  to  me  to  be  very  strongly  manifested  by  the 
will ;  and,  having  regard  to  the  cases  upon  the  subject, 
there  is  not,  I  think,  so  much  variance  between  tlie  pro- 
visions of  the  will  and  of  the  settlement  as  to  warrant  us 
in  holding  that  the  latter  was  not  intended  as  a  substituted 
provision. 

I  am  of  opinion,  therefore,  that  in  this  case  the  pro* 
vision  made  by  the  settlement  may  well  be  taken  to  have 
adeemed  pro  tanto  the  bequest  of  the  share  of  the  residue ; 
and  I  may  add  upon  this  part  of  the  case  that,  as  to  cases 
of  ademption  at  least,  much  of  the  difficulty  which  for- 
merly existed  as  to  holding  a  gift  of  residue  to  be  adeemed 
by  a  subsequent  provision,  seems  to  me  to  be  removed 
by  the  decision  in  Pym  v.  Lockyer  (a).  Until  that  case 
was  decided,  it  was  considered  that,  if  there  was  any 
ademption  at  all,  the  ademption  must  be  total;  and  it 
might  be  difficult  to  suppose  that  it  could  be  intended  by 
ivhat,  perhaps,  might  be  a  small  provision,  to  adeem  a 
bequest  of  residue  which  might  be  of  large  amount.  But 
it  is  settled  by  that  case  that  there  may  be  partial 
ademption,  and  it  does  not  seem  to  me  that  there  is  the 
same  difficulty  in  presuming  an  intention  to  adeem  pro 
tanto  as  there  would  be  in  presuming  in  favor  of  a  total 
ademption. 

There  being  then  in  this  case  two  funds,  either  of  which 

may  be  taken  to  have  been  adeemed  by  the  settlement, 

the  remaining  question  is,  on  which  of  these  funds  the 

ademption  is  to  take  effect.     In  general  I  should  think 

that  such  an  ademption  ought  to  take  effect  upon  the 

fund  given  absolutely  to  the  child,  rather  than  upon  that 

which 
(a)  5  MyL  4-  Cr.  29. 
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MONTEFIORB 

V, 
GUEDALLA. 


which  is  constituted  a  provision  for  the  child  by  the  con- 
struction of  this  Court.  But  this  again  seems  to  me  to 
be  a  question  of  presumed  intention ;  and  in  this  case  the 
will  appears  to  me  to  demonstrate  that  the  children  were 
intended  to  take  their  legacies  without  deducting  what 
was  advanced  to  them,  and  that  the  advances  were  to  be 
set  against  the  shares  of  residue ;  and  this  having  been 
the  intention  manifested  by  the  will,  I  think  we  ought 
rather  to  presume  the  continuance  than  the  change  of  that 
intention.  I  think  also  that  this  presumption  is  fortified 
by  the  projximate  correspondence  between  the  trusts  of 
the  settlement  and  the  trusts  declared  by  the  will  of  the 
share  of  the  residue,  and  not  the  less  so  by  the  circum- 
stance that  there  is  a  deduction  from  the  share  of  residue 
given  for  the  benefit  of  the  son  Moses  and  his  issue  of 
the  amount  which  had  been  settled  upon  his  marriage : 
and  my  opinion  therefore  is,  that  the  2,000/.  New  Tbree- 
and-a^-half  per  Cent.  Bank  Annuities  ought,  under  the 
circumstances  of  this  case,  to  be  taken  in  ademption  pro 
tanto  of  the  share  of  the  residue,  and  as  the  Lord  Chan* 
cellor  is  of  the  same  opinion,  the  decree  must  be  ac- 
cordingly. 

This  being  a  question  between  co-plaintiffs  (a),  in  which 

the 


(a)  Upon  the  record,  as  it 
stood  when  the  decree  was  pro- 
nounced by  the  Master  of  the 
Rolls,  Haim  Guedalla  and  the  ex- 
ecutor of  the  testator,  and  the  in- 
fant children  of  Mosa  Guedalla, 
were  all  named  as  co- Plaintiffs ; 
and  the  decree  pronounced  at  the 
Rolls  was  the  ordinary  adminis- 
tration decree,  which  was  taken 
by  consent,  the  above  question, 
at  the  express  request  of  the 
Master  of  the  Rolls,  being  brought 
before  the  Court  of  Appeal  for 


decision.  The  objection,  that 
such  a  question  could  not  be  de- 
cided as  between  co-Plaintiffii, 
was  taken  by  the  Court  of  Appeal 
in  the  early  part  of  the  argument, 
when  an  undertaking  was  given 
by  all  parties  that  the  record 
should  be  set  right  in  that  respect 
by  supplemental  suit,  and  the 
argnment  was  then  allowed  to 
proceed,  it  being  understood  that 
the  whole  decree  was  to  be  con- 
sidered as  the  decree  of  the 
Court  of  Appeal. 
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the  interests  of  infants  are  concemedi  we  have  not,  I 
think,  as  the  record  stands,  any  authority  to  decide  it : 
and  I  think  therefore  a  short  supplemental  bill  ought  to 
be  filed  to  set  right  the  record  before  the  order  is  drawn 
up. 
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The  Lord  Justice  Knight  Bruce. 

Independently  of  the  point  of  practice  mentioned  by  the 
Lord  Justice  Turner,  I  have  considerable  doubt  as  to  the 
law  of  the  case.  As  to  the  good  sense  of  it,  however,  I 
have  none.  That  is  in  accordance  with  the  two  judg- 
ments which  have  been  given,  and  which  must  of  course 
dispose  of  the  matter. 


MUGGERIDGE  v.  STANTON. 

rpmS  was  an  appeal  from  the  decree  of  Vice-Chan- 

"^    cellor  Kindersley,  declaring  that  the  whole  of  certain 

invested  funds  were  subject  to  the  trusts  of  a  post-nuptial 

settlement. 

By 


1859. 

Nov.  25. 

Before  The 

Lord 
Chancellor 

Ijord 

Campbell 

and  The 

Lords  Jub- 


By  a  poflt-noptia]  settlement  a  wife  settled  savings  of  her  separate  estate  upon  trusts 
m  heftelf  sod  her  husband  successiTely  for  life,  with  remainder  to  their  two  sons,  with 
a  proviso  that  in  the  event  of  the  death  of  either  under  twenty^five  without  isspe,  his 
share  shonld  go  to  the  survivor.  There  was  also  a  proviso  that  the  husband  or  wife 
■bould  be  at  liberty  to  add  any  part  of  the  dividends  to  the  sum  invested,  and  that  the 
sum  to  be  so  added  should  be  subject  to  the  like  trusts  as  the  original  fund.  The  wife 
invested  in  the  names  of  the  trustees,  but  without  communicating  the  fact  to  them,  various 
nmsy  arising  partly  from  accumulations  of  the  dividends  and  partly  from  funds  derived 
from  other  sources ;  and  after  the  death  of  the  husband,  and  of  both  of  the  sons,  with- 
out issue,  the  executor  of  the  survivor  of  the  sons,  instituted  a  suit  to  have  the  trusts  of 
the  settlement  executed.  Held,  that  it  was  not  a  sufficient  defence  on  the  part  of  the 
settlor  as  to  the  additions  to  the  fund  that  she  had  invested  them  under  a  misappre- 
hension as  to  the  effect  of  the  settlement :  and  Held,  that  all  the  additions  were  subject 
to  the  trusts  of  it;  and  there  not  appearing  sufficient  probability  of  establishing  in  a 
cross  tnit  a  case  of  mistake^  the  Court  refitted  to  give  an  opportonity  to  institute  such 
a  suit. 


Stanton. 
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1869.  By  an  indenture  dated  the  29th  o(  August,  1816,  and 

^^^'^''^^^      made  between  John  Stanton,  since  deceased,  and  Sarah 

MUGOERIDOE      o  1  r     i         n 

V,  Stanton  the  Defendant,  then  his  wife,  of  the  first  part, 

John  Toms  of  the  second  part,  and  Samuel  Broohe  and 
Henry  Hulhert  of  the  third  part,  all  such  sums  of  money 
as  John  Stanton  in  right  of  his  wife  Sarah  Stanton 
might  become  entitled  to  receive  on  account  of  the  per- 
sonal estate  and  effects  of  John  Toms  deceased  were 
assigned  to  Samuel  Brooke  and  Henry  Hulhert,  for  the 
separate  use  of  Sarah  Stanton  for  her  life,  and  after  her 
decease,  in  trust  for  John  Stanton  for  life,  and  after  the 
decease  of  the  survivor,  in  trust  for  their  children  as  they 
or  the  survivor  of  them  should  appoint,  and  in  default  of 
appointment,  in  trust  for  all  the  children  who  being  a  son 
or  sons  should  attain  the  age  of  twenty-one  years,  or  being 
a  daughter  or  daughters  should  attain  that  age  or  marry. 

By  the  indenture  in  question  in  the  cause,  which  was 
dated  the  30th  of  April,  1836,  and  made  between  John 
Stanton  and  Sarah  Stanton  of  the  one  part,  and  Richard 
Puffh  and  William  Hicks,  of  the  other  part,  after  reciting 
the  before-stated  indenture  of  the  29th  of  August,  1816, 
that  the  fund  subject  to  the  trusts  of  that  indenture  then 
was  5,916/.  17*.  llrf.  £3  per  Cent.  Consolidated  Bank 
Annuities ;  and  that  John  Stanton  and  Sarah  Stanton  had 
issue  of  their  marriage  two  children  only,  viz.,  John  Toms 
Stanton,  then  aged  sixteen  years,  and  William  Stanton,  then 
aged  thirteen  years ;  and  that  the  Defendant  Sarah  Stanton 
not  having  occasion  to  expend  the  whole  of  the  interest 
and  dividends  arising  from  such  stock,  the  same  had  from 
time  to  time  accumulated,  and  that  there  was  then  in  her 
hands  the  sum  of  2,700/.,  savings  from  her  said  interest 
and  dividends  as  aforesaid ;  and  that  for  the  further  and 
better  provision  for  herself  and  also  for  the  said  John 
Stanton  and  her  said  two  children,  the  Defendant  Sarah 
Stanton,  being  desirous  of  investing  the  said  sum  of  2,700/. 

in 


MUOOERIDOB 
V, 
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in  the  purchase  of  government  stock,  applied  to  the  De-        1859. 
fendants  Richard  Pvgh  and  William  Hicks  to  become 
trustees  of  the  stock  so  to  be  purchased,  and  which,  with 
the  consent  of  the  said  John  Stanton^  they  had  agreed     Stanton. 
to  do,  and  to  stand  possessed  thereof  upon  the  trusts 
thereinafter  declared  ;  and  that  the  Defendants  Richard 
Pygh  and  William  Hicks,  at  the  request  of  the  Defend- 
ant Sarah  Stanton,  had,  on  the  day  of  the  date  of  those 
presents,  laid  out  and  invested  the  said  sum  of  ^,700/.  in 
the  purchase  of  2,938/1 15^.  Qd.  £3  per  Cent.  Consolidated 
Bank  Annuities,  and  that  the  same  was  then  standing  in 
their  names  :  it  was  witnessed,  that  in  pursuance  of  the 
said  agreement,  and  in  order  to  make  further  provision 
for   Sarah  Stanton,   and   after   her   decease   for  John 
Stanton  and  their  said  two  sons,  it  was  thereby  agreed, 
and  particularly  Sarah  Stanton,  with  the  privity  and 
consent  of  the  said  John  Stanton,  directed  and  appointed, 
that  Richard  Pugh  and  William  Hicks  should  stand 
possessed  of  the  2,938/.  15^.  6rf.  £3  per  Cent.  Consoli- 
dated Bank  Annuities,  in  trust  to  pay  the  interest  and 
dividends  to  Sarah  Stanton  for  her  separate  use,  and 
after  her  decease,  to  pay  the  income  to  John  Stanton, 
in  case  he  should  survive  her;  and  after  the  decease 
of  the  survivor  the  said  stock  was  to  be  in  trust  for 
the   said  John   Toms  Stanton  and   William   Stanton, 
equally  to  be  divided  between  them,  to  and  for  their 
own   absolute   use  and    benefit,   and   to   be  paid  and 
transferred  on  their  respectively   attaining  twenty-five 
years  of  age.     Provided  always,  and  it  was  thereby  de- 
clared, that  in  case  either  of  them  the  said  John  Toms 
Stanton  and  William  Stanton  should  die  before  he  at- 
tained twenty-five  years   of  age  without  having  been 
married,  then  and  in  such  case  the  share  of  the  one  so 
dying  should  become  the  property  of  the  survivor  and  be 
transferred  to  him  accordingly,  with  trusts  in  the  events 
which  did  not  happen  of  either  of  them  John  Toms 

Stanton 


muooeridoe 
Stantoh. 


CASES  IN  CHANCERY. 

Stanton  and  William  Stanton  dying  leaving  a  wife  or 
child,  or  of  both  dying  before  they  attained  twenty-five 
years  of  age. 

And  the  deed  contained  the  following  proviso: — 
''Provided,  and  it  is  hereby  further  covenanted,  de- 
clared and  agreed  by  and  between  the  said  parties 
hereto,  that  in  case  the  said  Sarah  Stanton  or  the  said 
John  Stanton  shall,  at  any  time  during  their  respective 
lives,  be  minded  and  desirous  of  investing  any  part  of 
the  interest  and  dividends  arising  from  the  said  sum  of 
2,938/.  15*.  6rf.  £3  per  Cent.  Consols,  he  or  she  shall 
be  at  perfect  liberty  so  to  do,  and  add  the  same  to  the 
said  sum  of  2,938/.  1 5s.  6d.  £3  per  Cent.  Consolidated 
Bank  Annuities ;  provided  that  the  total  amount  to  be 
so  invested,  including  the  said  sum  of  2,938/.  15s.  6d. 
£3  per  Cent.  Consolidated  Bank  Annuities,  shall  not,  for 
the  purpose  of  fixing  the  stamp  duty  to  these  presentS| 
exceed  in  the  whole  the  sum  of  6,900/.  And  it  is  hereby 
declared  and  agreed,  that  the  sum  or  sums  of  money, 
if  any,  from  time  to  time  to  be  so  added  to  the  said 
stock  by  the  said  Sarah  Stanton,  or  by  the  said  John 
Stanton,  and  the  interest  and  dividends  arising  there- 
from, shall  be  subject  and  liable  to  the  like  trusts,  and 
under  the  same  powers,  provisoes,  declarations  and 
agreements,  as  are  hereinbefore  expressed  and  declared 
of  and  concerning  the  said  sum  of  2,938/.  1 5s.  6d.  £3 
per  Cent.  Consolidated  Bank  Annuities,  and  of  and  con- 
cerning the  interest  and  dividends  arising  therefrom,  and 
as  fully  and  effectually  to  all  intents  and  purposes  as  if 
invested  previous  to  the  execution  of  these  presents,  and 
as  if  the  same  had  been  and  formed  part  and  parcel  of  the 
original  sum  invested  as  aforesaid." 

Between  May,  1837,  and  May,  1848,  the  Defendant 

Sarah 
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Sarah  Stanton  invested  in  the  names  of  Richard  Pugh       1859. 
and   William  Hicks  sums  of  money  amounting  in  the  ^^^^"^^^ 

MUGGERIDQB 

whole  to  3,826/.  4«.  &/.,  in  the  purchase  of  4,136/.  4«.  6d.  v. 
Bank  £3  per  Cent.  Annuities ;  and  the  Bank  Annuities  Stamton. 
so  purchased  were  from  time  to  time  added  to  the  said 
sum  of  £,938/.  15s.  Qd.  Bank  £3  per  Cent.  Annuities, 
making  a  total  sum  of  lfil5l.  like  annuities.  Of  the 
sum  of  4,136/.  4s.  6d.  Bank  £3  per  Cent.  Annuities, 
1,140/.  Is.  2d.  arose  from  the  investment  of  a  sum 
of  cash  produced  solely  from  the  accumulation  of  the 
dividends  of  the  2,938/.  \&s.  6d.  like  annuities.  The 
sum  of  2,995/.  17«.  4d.  Bank  £3  per  Cent.  Annuities, 
being  the  residue  of  the  4,136/.  4^.  6d.  like  annuities, 
arose  from  the  investment  of  a  sum  of  cash  which  was 
produced — partly  from  the  dividends  of  the  above-men- 
tioned sum  of  5,916/.  lis.  lie/.  Bank  £3  per  Cent.  An- 
nuities— partly  from  the  investment  of  the  accumulations 
of  the  dividends  of  the  annuities, — partly  from  other  por- 
tions of  the  separate  estate  of  Sarah  Stanton,  and  partly, 
viz.  to  the  extent  of  197/.  Os.  7c/.,  from  the  investment  of 
the  accumulated  dividends  of  the  above-mentioned  sum 
of  2,938/.  15«.  6d.  like  annuities. 

No  separate  or  distinct  account  of  the  last-mentioned 
investments  was  ever  kept,  but  such  investments  were 
all  made  by  Sarah  Stanton  in  the  names  of  RicJiard 
Pugh  and  William  Hicks  as  the  trustees  of  the  inden- 
ture of  the  30th  oiApHl,  1836. 

John  Stanton,  the  husband  of  the  Defendant  Sarah 
Stanton,  died  on  the  1st  oi  May,  1852. 

Wmiam  Stanton  died  on  the  19th  of  May,  1854, 
having  by  bis  will  appointed  John  Toms  Stanton  his 
sole  executor. 

John 
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1859.  John   Toms  Stanton  died  on  the  S4th  June,  1856, 

^"^"^^^  having  made  a  will,  whereby  he  appointed  the  Plaintiffs 

Muoo^iooE  ^^^^  Muggeridge,  James  Allberry,  and  Henry  Whittall 

Stanton.  Teesdale  executors. 

Both  William  Stanton  and  John  Toms  Stanton  re- 
spectively attained  the  age  of  twenty-five  years,  and  died 
without  issue.  William  Hicks  died  in  1854,  leaving 
Richard  Pvgh,  his  co-trustee,  surviving. 

The  bill  in  this  suit  was  filed  by  the  executors  of  the 
will  of  John  Toms  Stanton,  against  Richard  Pugh 
and  Sarah  Stanton,  and  ader  stating  that,  in  order 
to  administer  the  estate  of  their  testator,  they  must  dis- 
pose  of  his  reversionary  interest  in  the  above-mentioned 
sum  of  4,136/L  4^.  Gd.  Bank  £3  per  Cent.  Annuities,  but 
by  reason  of  a  claim  set  up  by  the  Defendant  Sarah 
Stanton,  since  the  death  of  their  testator,  they  had  been 
unable  to  dispose  thereof,  it  prayed  that  the  trusts  of  the 
indenture  of  the  30th  oi  April,  1836,  might  be  executed 
under  the  direction  of  the  Court,  and  the  rights  and  in- 
terests of  the  Plaintiffs  and  of  the  Defendant  Sarah 
Stanton  in  the  said  sum  of  7,075/.  Bank  £3  per  Cent, 
Annuities  ascertained  and  declared. 

The  Defendant  Sarah  Stanton,  by  her  answer* ad- 
mitted the  facts  above  set  forth,  but  stated  that  it  was 
her  intention  and  view  and  wish,  when  she  executed  the 
indenture  of  settlement  of  the  30th  of  ^^n7,  1836,  that 
it  should  provide,  and  that  she  understood  and  believed 
that  it  did  in  fact  provide,  that  in  the  event  of  her  sur- 
viving her  husband,  and  of  her  sons  dying  without  issue 
in  her  lifetime,  that  the  whole  of  the  property  therein  com- 
prised would  be  at  her  own  disposal,  and  that  it  was  by 
mistake  and  contrary  to  her  intention  and  understanding 
that  the  ultimate  trusts  of  the  said  indenture  were  dif- 
ferent 
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ferent  from  what  she  so  understood  and  believed;  and        1859. 
that  it  was  not  until  she  had  heard  the  will  of  the  said    ^ 
John  Toms  Stanton  read  and  became  aware  of  his  having  «. 

thereby  attempted  to  dispose  of  the  trust  funds  subject 
to  the  trusts  of  the  said  indenture^  that  her  attention  was 
called  to  the  fact  of  the  ultimate  trusts  of  the  said  inden- 
ture of  settlement  being  those  in  the  bill  set  forth.  She 
insisted  that  the  sums  of  1^40/.  7^.  2d.  £3  per  Cent. 
Bank  Annuities  and  2,995/.  lis.  4d.  like  Annuities  were 
not  subject  and  had  never  been  dedicated  by  her  to  the 
trusts  of  the  settlement ;  but  admitted  that  they  had  been 
invested  by  her  as  above  mentioned  without  the  fact 
being  communicated  to  any  one,  and  that  the  dividends 
on  all  the  above-mentioned  investments  had  been  re- 
ceived by  her  from  time  to  time  under  a  power  of 
attorney,  given  to  her  by  the  trustees  of  the  settlement 
of  the  30th  of  April,  1836;  and  that,  having  received 
them,  she,  without  any  communication  either  to  them  or 
to  her  husband,  through  her  own  solicitor,  had  invested 
them  de  anno  in  annum  in  the  names  of  the  trustees. 
She  submitted  that  as  she  was  entitled  to  a  life  interest 
in  the  said  funds,  and  as  no  question  as  to  the  further 
destination  of  such  funds  would  arise  until  her  death, 
the  Plaintiffs  ought  not  to  have  filed  their  bill  for  the 
purpose  of  having  the  said  question  decided  during  her 
lifetime.  She  further  submitted  that  the  question  raised 
by  the  Plaintiffs'  bill  ought  not  to  be  decided  against 
her  without  an  opportunity  being  afforded  her  of  filing 
a  cross-bill  for  the  purpose  of  having  the  settlement  of 
the  30th  o(  April,  1836,  reformed. 

It  was  shown  in  evidence,  that  the  draft  of  the  deed 
of  the  80th  of  April,  1836,  having  been  prepared  by 
Mr.  Hine,  the  solicitor  of  the  trustees,  was  delivered 
by  him  through  Mr.  Pugh  to  Mrs.  Stanton ;  that  she 
then   suggested  certain  alterations;  that  the  draft  was 

Vol.  I— 1.  I  D.T.J,    then 
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1859.       then  returned  to  Mr.  Hine,  who,  after  making  the  altera- 


MvooftUDaE 


tions  proposed^  procured  the  deed  as  altered  to  be  en- 
V^  grossed^  and  through  Mr.  Pugh  handed  to  her  a  copy  of 
SvAMToii.  g^gjj  engrossment,  which  had  ever  since  remained  in  ber 
possession.  It  was  shown  also  that  Mr.  Pugh,  the 
trustee,  upon  the  execution  of  the  instrument  read  it 
over  to  her  and  explained  to  her  its  contents. 

The  cause  was  heard  upon  motion  for  decree,  and  the 
Vice-Chancellor  having  decided  that  the  whole  of  the 
additions*  to  the  original  trust  fund  were  subject  to  the 
trusts  of  the  settlement  of  the  30th  of  April,  1836,  Mrs. 
Stanton  appealed  from  the  whole  decree. 

Mr.  Baily  and  Mr.  Nalder  for  the  Plaintiffs. 

The  title  of  the  representatives  of  the  deceased  sons 
of  Mrs.  Stanton  is  indisputable  as  to  the  original  sum 
of  2,938/.  \b8.  6d.  £3  per  Cent.  Bank  Annuities,  and 
the  sum  of  1,140/.  7s.  2d.  like  annuities,  being  the 
amount  of  the  accumulations  of  the  dividends  of  that 
sum.  The  trusts  of  the  settlement  of  the  30th  April, 
1836,  show  this,  and  it  is  clear  from  the  evidence,  that 
Mrs.  Stanton  did  not  misunderstand  the  deed.  Several 
months  elapsed  between  the  return  of  the  draft  settle- 
ment, with  the  alterations  suggested  by  herself,  and  the 
time  when  she  executed  the  settlement,  during  the  whole 
of  which  she  had  abundant  opportunity  of  making  her- 
self acquainted  with  its  details ;  and  she  must  be  pre- 
sumed to  have  done  so,  though  she  did  not  think  fit  to 
consult  any  other  solicitor  than  Mr.  Hine  in  the  matter. 
Her  suggestion  of  the  alterations,  which  were  adopted, 
leads  also  to  the  same  conclusion.  Possibly  some  part 
of  the  details  of  the  deed  may  have  been  misapprehended 
by  her ;  but  to  allow  her,  after  the  settlement  has  existed 
for  more  than  twenty  years,  to  say, ''  the  deed  is  not  what 
I  supposed  it  to  be,"  would  lead  to  dangerous  conse- 
quences. 
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quences.  Mrs.  Stanton  has  all  along  had  a  copy  of  the  1859. 
deed  in  her  possession,  and  she  never  raised  any  objec- 
tion until  the  death  of  the  survivor  of  her  sons.  There 
ik  nothing  unreasonable  in  the  limitations  contained  in  Stanton. 
the  settlement,  and  it  is  now  too  late  to  question  its 
validity.  The  evidence,  moreover,  proves  that  Mrs. 
Stanton  must  have  been  aware  of  the  effect  of  the  limi- 
tations ;  for,  by  her  answer,  she  admits  that  Mr.  Ptigk 
read  the  draft  deed  over  to  her,  and  explained,  or  endea- 
voured to  explain,  its  effect  to  her  before  she  executed 
it.  There  can  be  no  doubt,  therefore,  as  to  the  original 
fond :  nor  can  there  as  to  that  part  of  the  fund  subse- 
quently added,  which  arose  from  the  accumulations  of 
the  dividends  of  the  original  trust  fund;  for  the  deed 
itself  provides  not  only  for  the  investment  of  sums  so 
derived,  but  enables  Mr.  and  Mrs.  Stanton  to  add  them 
to  the  original  fund.  The  mere  addition,  therefore,  of 
the  accumulated  dividends  to  the  original  trust  estate 
*  was  tantamount  to  a  declaration  of  trust  thereof  for  the 
purposes  of  the  settlement.  As  to  that  part  of  the  fund 
subsequently  added  to  the  original  trust  stock,  which 
was  derived  from  sources  unconnected  with  the  settle- 
ment, it  appears  that  on  every  occasion  when  such  an 
investment  was  made,  it  was  so  in  a  lump  sum,  with 
other  funds,  of  which  a  trust  was  expressly  declared  by 
the  deed.  This  mode  of  investment,  in  the  absence  of 
an  express  declaration  to  the  contrary,  is,  it  is  sub- 
mitted, in  effect  a  dedication  of  such  portion  of  the  added 
fund  to  the  same  trusts  as  those  of  the  other  unsevered 
portion  of  such  added  fund.  Under  these  circumstances 
the  whole  of  the  funds  subsequently  added  to  the  original 
trust  ftind  must  be  taken  to  be  subject  to  the  same  trusts 
as  such  original  fund. 

Mr.    Toller  and   Mr.  Archibald    Smithy    for    Mrs. 
Stanton. 

1 2  Admitting 
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1859.  Admitting  that  Mrs.  Stanton  is  bound  by  the  deed  of 

April,  1836,  so  far  as  regards  the  fund  originally  settled 
thereby,  it  is  submitted  that  she  is  not  so  as  regards  the 
Stakton.  additions  subsequently  made  by  her  to  the  settled  fund ; 
and  particularly  as  to  that  part  of  such  additions  as  did 
not  arise  from  the  accumulations  of  dividends.  The 
trusts  of  the  deed  of  April,  18«36y  are  not  continuing 
trusts,  and  its  limitations  are  of  an  extremely  compli- 
cated character.  Though  these  trusts  may  have  been 
explained  to  Mrs.  Stanton  before  the  execution  of  the 
deed,  it  does  not  follow  that  they  were  present  to  her 
mind  when  she  made  the  subsequent  investments.  Both 
she  and  Mr.  Pugh,  her  trustee,  were  in  an  humble  posi- 
tion of  life,  and  were  hardly  competent,  the  one  clearly 
to  explain,  and  the  other  to  comprehend,  and  still  less 
to  remember,  the  exact  tenor  of  the  trusts  of  the  deed. 
The  answer  of  Mrs.  Stanton  avers  that  she  was  all  along 
under  the  impression  that,  in  the  event  of  her  surviving 
her  sons,  she  would  have  power  to  dispose  of  the  settleil' 
fund  by  her  will.  Thai  being  so,  no  presumption  arises, 
as  regards  the  subsequent  accretions,  that  she  intended 
them  to  be  held  by  the  trustees  upon  the  same  trusts  as 
the  original  fund;  and,  in  order  to  rebut  a  resulting  trust 
in  favor  of  the  settlor,  it  is  of  necessity  that  there  should 
be  such  a  presumption  ;  Cook  v.  Fountain  (a) ;  Hughes 
V.  Stubbs  (i) ;  Fletcher  v.  Fletcher  (c) ;  Gosling  v.  Gos- 
ling (d) ;  M^Fadden  v.  Jenkyns  (e) ;  Vanderberg  v.  Pal- 
mer (f);  Dipple  V.  Corles(g).  The  mere  investment 
of  these  sums  of  stock  in  the  names  of  the  trustees  with- 
out more,  docs  not  raise  such  a  presumption  of  inten- 
tion on  the  part  of  Mrs.  Stanton,  that  the  added  fund 
should  be  held  on  the  trusts  of  the  settlement,  as  that 

the 

(a)  3  Swanst.  592.  (e)  1  Hare,  458. 

(6)  1  Hare,  47C.  (/)  4  K,  4'  J.  204. 

(f)  4  Hare,  67.  (g)  11  Hare,  183. 
((/)  3  Drew.  335. 
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the  resulting  trust  in  her  favor  arising  from  the  absence        1869. 
of  any  express  declaration  of  trust  as  to  the  added  fund  xi 
is  rebutted.     And  this  argument  applies  equally  (o  both  v, 

portions  of  the  added  fund.  But  if  it  should  be  thought 
that  the  power  given  by  the  deed  of  April,  1836,  to  in- 
vest the  accumulations  of  dividends  attaches  the  trusts  of 
the  deed  to  that  portion  of  the  added  fund  consisting  of 
such  accumulations,  then  it  is  submitted  that,  inasmuch 
as  that  clause  of  the  deed  has  no  application  to  the  other 
unsevered  portion  of  the  added  fund,  there  is  no  such  trust 
attached  to  that,  but  that  as  to  that  portion  there  is  a 
resulting  trust  in  favor  of  the  settlor.  The  mere  fact 
that  the  two  portions  of  the  added  fund  are  unsevered 
and  were  always  invested  in  one  lump  sum  is  insuflicient 
to  raise  a  presumption  rebutting  the  resulting  trust 
The  evidence  in  the  cause  clearly  showing  that,  at  the 
time  she  made  the  several  subsequent  additions  to  the 
fund  originally  placed  in  the  names  of  the  trustees,  she 
was  under  a  misapprehension  as  to  effect  of  the  trusts  of 
the  deed,  she  ought  to  be  at  liberty  to  file  a  cross-bill  for 
the  purpose  of  reforming  the  settlement. 

[The  Lord  Justice  Knight  Bruce  inquired  whether 
counsel  were  willing  to  have  the  case  disposed  of  as  if 
a  cross-bill  had  been  filed,  but  without  any  further  evi- 
dence than  that  before  the  Court,  and  the  counsel  agreed 
to  the  case  being  so  treated.] 

Mr.  Hardy  appeared  for  the  trustee  of  the  settlement. 

Mr.  Baily  in  reply. 

After  the  statement  in  Mrs.  S(anton*s  answer,  that  any 
question  as  to  the  further  destination  of  the  fund  invested 
after  the  determination  of  her  life  interest  under  the 
settlement  therein  ought  not  to  be  raisi^d  In  her  lifetitfi^, 

it 
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1859.       it  is  submitted  that  she  ought  not  now  at  all  events  to 
'^^''^*^      have  leave  to  file  a  cross-bill.     But  the  evidence  in  the 
V.  suit  being  quite  inadequate  for  the  purpose  of  showing 

Startoic.  ^^y  misapprehension  on  her  part,  either  at  the  time  of 
executing  the  deed  or  of  making  the  subsequent  addi- 
tions to  the  trust  fund,  of  the  nature  of  the  trusts  of  the 
deed,  she  ought  not,  after  such  a  lapse  of  time,  to  be 
allowed  upon  any  consideration  to  file  a  bill  for  the  pur- 
pose of  disturbing  those  trusts. 

The  Lord  Chancellor. 

I  am  of  opinion  that  this  case  was  properly  decided  in 
the  Court  below.  I  think  it  is  quite  clear,  both  with 
regard  to  the  accumulations  and  the  original  money,  that 
the  investments  must  be  held  to  be  subject  to  the  trusts 
of  the  settlement,  and  that  the  Defendant  Mrs.  Stanton 
must  be  held  to  have  been  perfectly  aware  of  this. 

With  regard  to  the  accumulations,  not  a  doubt  can  be 
entertained,  and  I  think  Mr.  Toller  and  Mr.  Smith  have 
hardly  ventured  so  say  with  regard  to  the  accumulations 
which  were  provided  for  by  the  deed  of  settlement,  that 
there  was  not  what  was  tantamount  to  a  declaration  of 
trust  when  the  accumulations  were  made  for  the  purpose 
of  buying  additional  stock  in  the  name  of  the  trustees. 
With  regard  to  the  surplus  money,  it  is  quite  clear  that 
whatever  the  Defendant  intended  to  be  the  destination  of 
the  accumulations,  she  intended  to  be  also  the  destina- 
tion of  the  surplus  money,  and  there  was  equally  a  de- 
claration of  trust  with  regard  to  the  whole  of  the  invest- 
ments. 

The  only  question  is,  whether  she  ought  to  have  leave 
to  file  a  cross-bill,  for  I  think  it  impossible  to  hold  otlier- 
wise  than  that  the  appeal  tnust  be  dismissed  as  it  now 
stands.     With  reference  to  the  question  of  giving  her 

an 
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an  opportunity  of  filing  a  cross-bill,  my  opinion  is  that 

no  leave  should  be  reserved  for  that  purpose,  because 

there  seems  not  to  be  a  possibility  of  its  leading  to  any  v. 

good.     It  would  only  involve  this  lady  in  a  fruitless  and     Stanton. 

expensive  litigation. 

The  Lord  Justice  Knight  Bruce. 

Counsel  having  stated  their  willingness  to  have  this 
case  treated  as  if  there  were  a  bill  filed  by  Mrs.  Stanton, 
raising  the  question  suggested  by  her  answers,  and  sup- 
ported only  and  opposed  only  by  the  supporting  and 
opposing  evidence  now  before  the  Court,  I  have  not 
the  slightest  hesitation  in  saying  that  if  we  had  such  a 
bill  before  the  Court,  and  there  were  no  other  materials 
before  us  than  those  which  we  now  have,  although  I  do 
not  attribute  insincerity  to  Mrs.  Stanton,  I  should  be 
unable  to  accede  to  her  demand.  I  think  that  the 
trusts  of  the  settlement  in  the  circumstances  of  the  case 
attached  to  the  property  in  dispute. 

The  Lord  Justice  Turner. 

I  agree  that  the  trusts  of  the  settlement  fasten  upon 
the  property.  I  should  be  very  much  inclined  to  think 
that  it  was  a  case  for  giving  leave  to  file  a  cross-bill  to 
relieve  this  lady,  if  I  thought  it  probable  that  there  was 
any  evidence  forthcoming,  or  if  it  was  suggested  that 
any  evidence  could  be  brought  forward,  to  show  that  the 
circumstances  under  which  the  investments  were  made 
were  such  as  were  consistent  with  their  being  held  for 
Mrs.  StanUm's  own  benefit  But  I  do  not  think  that 
ber  statement,  looking  at  all  the  circumstances  of  the 
case,  would  be  sufficient  evidence.  Without  meaning  to 
impute  to  ber  any  false  statement  upon  the  subject,  but 
looking  at  the  looseness  of  her  evidence,  I  do  not  think 
there  is  a  case  made  suflScient  to  induce  the  Court  to  give 
her  an  opportunity  of  filing  a  cross-bill. 
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Lord 
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Lord 
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and  The 

Lords  Jus- 

TICES. 

The  decision 
in  Fleming  v. 
Self,  3  De  G. 
M.  if  G.  997, 
as  to  mort- 
gages to  build- 
ing societies, 
is  binding  on 
the  Court,  and 
extends  to  the 
deduction  of 
redemption 
monies  paid  in 
by  the  mort- 
gagor, al- 
though that 
point  is  not 
expressly  re- 
ferred to  in  the 
judgment. 
Where  a 
mortgagee  im- 
properly resists 
redemption, 
and  on  taking 
the  accounts  a 
balance  is 
found  to  be  in 
his  hands,  the 
Court  has 
power  to 
charge  him 
with  interest  on 
such  balance, 
though  he  has 
not  been  i«i 
possession  of 
the  mortgaged 
premises* 


SMITH  V.  PILKINGTON. 

rpmS  was  the  appeal  of  the  Defendants  from  the  de- 
•^  cree  of  Vice-Chancellor  Stuart,  in  a  suit  for  the 
redemption  of  leasehold  property,  mortgaged  by  Mr. 
William  Smith,  a  shareholder  in  the  "  Gloucestershire 
and  Cheltenfiam  Accumulating  Fund  and  Mutual  Benefit 
Society,**  upon  terms  similar  to  those  of  the  decree  in 
Fleming  v.  Self  {a),  the  Defendants  being  Mr.  Pilkington 
and  others,  who  were  trustees  of  the  society. 

The  society  was  established  in  August,  1845,  under 
the  provisions  of  the  6  &  7  Will.  4,  c.  32.  The  amount 
of  each  share  was  fixed  at  120/.  The  monthly  subscrip- 
tion upon  an  unadvanced  (or  unpurchased)  share  was 
10s.,  and  the  redemption  or  interest  money  payable  on 
every  share  from  the  time  of  its  advance  or  purchase  was, 
in  addition  to  the  monthly  subscription  already  mentioned, 
fixed  at  is.  per  month,  making  a  total  annual  payment  of 
8/.  8*.  for  every  share  advanced  or  purchased. 

The  rules  providing  for  these  monthly  payments  were 
in  terms  similar  to  those  of  the  corresponding  rules  in 
Fleming  v.  Self. 

Rule  10  provided,  that  if  any  member  who  should  have 
purchased  any  share  or  shares  and  secured  the  repayment 
thereof  upon  his  or  her  premises  should  sell  such  pre- 
mises, it  should  be  lawful  for  the  purchaser  to  take  the 
same  chargeable  with  the  debt  due  to  the  society,  and 
thenceforth  to  become  answerable  to  the  society  for  the 

repayment 

{a)  3  Dec,  A/.  *G.997* 
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repayment  of  ihe  subscriptions  and  other  charges  as  the        1859. 
same  should  become  payable^  and  that  the  trustees  should 
thereupon,  at  the  cost  of  such  member,  release  him  or  her  v. 

from  all  future  liability  in  respect  of  the  monies  there-  P^^>^*»o*®"' 
after  payable  upon  the  shares  purchased  from  the  said 
society,  and  secured  upon  the  premises  sold  as  before 
mentioned ;  and  that  if  any  member  should  be  desirous 
of  paying  and  satisfying  the  security  or  securities  which 
should  have  been  given  for  the  same,  and  should  give 
notice  of  such  his  or  her  desire  to  the  directors,  the 
directors  should,  within  one  month  thereafter,  award  to 
such  member  the  same  proportion  of  profits  per  share  as 
was  allowed  on  the  withdrawal  of  unpurchased  shares, 
and  that  the  directors  should  make  a  deduction  of  such 
profits  and  of  the  amount  of  subscriptions  paid  in  by  such 
member  from  the  full  amount  expressed  to  be  secured  in 
and  by  the  mortgage,  and  the  directors  were  thereby  au- 
thorized and  empowered  to  receive  the  balance  in  one 
payment  or  by  such  instalments  as  the  directors  and  mem- 
bers should  agree  upon ;  and  that  on  the  payment  of  the 
balance,  together  with  all  fines  due  in  respect  of  such 
shares,  the  directors  should  order  the  trustees  to  deliver 
all  deeds  and  other  documents  in  their  custody  relating  to 
the  security  of  such  member  on  such  property,  and,  at  his 
or  hqr  costs,  to  indorse  a  receipt  or  acknowledgement 
on  such  mortgage,  according  to  the  6  &  7  Will.  4,  c. 
32,  s.  5. 

Rule  12  provided,  that  any  person  who  should  be  de* 
sirous  of  withdrawing  from  the  society  any  share  or 
shares  which  should  not  have  been  purchased,  should  be 
allowed  so  to  do  on  giving  one  month's  previous  notice  in 
writing  of  such  his  or  her  intention  to  the  secretary  at  any 
monthly  meeting  of  the  society,  and  that  the  money  sub- 
scribed in  respect  of  such  share  or  shares  should  be  re- 
paid to  such  member>  subject  only  to  the  forfeitures  next 

thereinafter 
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1859.  thereinafter  mentioned;  that  is  to  say,  if  application  to 
withdraw  should  be  made  within  the  first  year  from  the 
first  meeting  thereof,  a  forfeiture  of  1/.  Is.  per  share  in 
PiLKiMOToir.  addition  to  the  entrance  fee ;  if  within  the  second  year 
from  the  said  first  meeting  a  forfeiture  of  lOs.  6d.  per 
share  in  addition  to  his  or  her  entrance  fee ;  if  within  the 
third  or  fourth  year  from  the  holding  of  the  said  first 
meeting,  he  should  take  out  the  net  amount  of  subscrip- 
tions paid  in,  exclusive  of  entrance  fee  only ;  if  within  the 
fifth  or  any  subsequent  year  from  the  holding  of  such  first 
meeting,  the  directors  were  thereby  empowered  to  allow 
the  member  so  desirous  of  withdrawing,  out  of  the  profits 
which  the  society  should  have  realised,  such  bonus  for 
the  withdrawal  of  each  share  as  they  should  from  time  to 
time  determine. 


In  June,  184€,  the  Plaintiff*  became  possessed  of  four 
shares  in  the  society,  and  on  the  30th  June,  1846,  he 
executed  the  deed  under  which  the  question  arose. 

The  deed  recited  the  title  of  the  PlaintifiT  to  the  pro- 
perty comprised  in  it,  the  establishment  of  the  society 
pursuant  to  the  act,  that  the  Plaintiff  was  the  holder 
of  four  shares,  and  would,  on  the  termination  of  such 
society,  be  entitled  to  receive  out  of  the  funds  thereof 
in  respect  of  each  such  share  the  sum  of  120/.,  sub- 
ject to  the  rules  and  regulations  of  the  society,  and  to 
the  monthly  payment  in  the  meantime  of  14«.  in  respect 
of  each  such  share,  and  that  the  Plaintiff  had  applied  to 
be  allowed  to  anticipate  the  said  shares,  and  to  receive 
for  present  payment  and  in  discharge  of  all  future  claims 
upon  the  funds  of  the  society  in  respect  thereof  the 
sum  of  240/.,  to  which  the  directors  of  the  society  had 
consented  on  having  the  payments  to  become  due  in  re- 
spect of  the  said  shares  according  to  the  then  present  or 

any 
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any  future  rules  of  the  society  secured  in  manner  there-        1869. 

inafter  mentioned.  'T^'*^^ 

Smith 

V. 

The  deed   then  witnessed,  that,  in   consideration  of  *^**'***®*®** 
240/.  paid  to  the  Plaintiff  by  the  trustees  in  full  payment, 
satisfaction  and  discharge  of  all  future  claims  upon  the 
funds  of  the  society  in  respect  of  the  aforesaid  shares, 
the  Plaintiff  did  thereby  appoint  a  certain  piece  of  land 
and  two  cottages  upon  the  same  to  the  use  of  the  De- 
fendants, their  heirs  and  assigns,  upon  trust,  so  long  as 
the  Plaintiff,  his  heirs,  executors,  administrators  or  as- 
signs should  duly  make  the  several  payments  and  ob- 
serve and  perform  the  requisitions  prescribed  or  to  be 
prescribed  by  the  rules  of  the  society  for  the  time  being 
in  respect  of  the  aforesaid  shares,  to  permit  the  Plaintiff, 
his  heirs  and  assigns,  to  hold  and  enjoy  the  said  here- 
ditaments and  premises,  and  receive  the  rents  and  pro- 
fits thereof;  but,  in  case  he  or  they  should  at  any  time 
neglect  or  refuse  for  six  monthly  nights  to  make,  observe 
and  perform  all  or  any  of  the  payments  and  regulations 
aforesaid,  upon  trust,  at  any  time  thereafter  if  they  the 
said  trustees  should  see  fit  (but  without  compulsion)  to 
enter  into  possession  and  receipt  of  the  rents,  issues  and 
profits  of  the  said  hereditaments  and  premises,  with  full 
power  to  demise  and  lease  the  same  hereditaments  and 
premises  for  any  term  not  exceeding  fourteen  years,  at 
rack  rent,  and  to  apply  the  rents  and  profits  of  tlie  same 
hereditaments  and  premises  (after  payment  of  all  expenses 
attending  the  collection  thereoO  in  discharge  of  the  pay- 
ments then  due  and  from  time  to  time  to  become  due 
from  the  Plaintiff,  his  heirs,  executors,  administrators  or 
assigns,  in  respect  of  the  aforesaid  shares ;  and  if  such 
rents  and  profits  should  at  any  time  be  insufficient  for 
that  purpose,  upon  trust  that  they  the  said  Defendants, 
or  their  assigns,  or  the  survivor  of  them,  his  heirs  or 
assigns,  should  at  any  time  or  times  thereafter  when  they 

or 
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or  he  should  see  fit,  without  any  further  consent  or  con- 
currence of  the  Plaintiff,  his  heirs  or  assigns,  and  al- 
though he  or  they  might  be  under  any  disability  or  object 
thereto,  absolutely  sell  and  dispose  of  the  hereditaments 
and  premises  in  manner  therein  mentioned.  The  deed 
then  declared  that  the  Defendants  should  stand  pos- 
sessed of  the  monies  to  arise  from  any  such  sale  or 
otherwise  come  to  their  hands  by  virtue  of  the  trusts 
aforesaid,  upon  trust,  in  the  first  place,  to  pay  the  costs, 
charges  and  expenses  attending  any  such  sale  or  collec- 
tion of  rents  as  aforesaid,  or  otherwise  incident  to  or  in- 
curred in  the  execution  of  the  trusts  and  powers  afore- 
said ;  and,  in  the  next  place,  to  retain  unto  the  society 
all  sums  of  money,  subscriptions  and  other  payments 
then  due,  or  which  might  afterwards  become  due,  by  the 
Plaintiff,  his  heirs,  executors,  administrators  and  assigns, 
in  respect  of  the  shares,  by  virtue  of  the  rules  and  regu- 
lations of  the  society  or  otherwise  howsoever ;  and  upon 
trust  to  pay  over  the  residue  thereof  (if  any)  unto  the 
Plaintiff,  his  heirs  or  assigns. 


In  Jul^f  1855,  a  bonus  of  251.  per  share  was  de- 
clared. 

The  Plaintiff  some  time  prior  to  the  25th  June,  1856, 
gave  notice,  in  pursuance  of  rule  10,  of  his  intention  to 
redeem  his  securities,  and  having  paid  all  the  monies  and 
subscriptions  due  from  him  to  that  time,  he  thenceforth 
ceased  to  make  any  further  payments  in  respect  of  his 
shares. 

On  the  23rd  October,  1856,  the  Plaintiff  again  gave 
notice  of  his  desire  to  redeem,  pursuant  to  rule  10* 


The  trustees  refused  however  to  award  the  Plaintiff 
any  bonus  or  portion  of  profit  on  his  shares,  or  to  permit 

him 
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him  to  redeem  his  property,  except  upon  the  terms  of 
his  paying  up  the  subscriptions  and  redemption  monies 
claimed  by  them  as  having  accrued  upon  his  shares 
since  the  25th  Jane,  1856.  Pilkikotok. 

The  Plaintiff  thereupon  filed  his  bill,  praying  that  it 
might  be  declared  that  he  was,  on  the  24th  October, 
1856,  entitled,  on  redeeming  his  mortgage  security,  to 
the  bonus  of  25/.  per  share  upon  each  of  his  shares  in 
the  society ;  that  an  account  might  be  taken  of  what,  on 
that  day,  was  owing  from  the  Plaintiff  to  the  society, 
or  from  the  society  to  the  Plaintiff,  and  that  on  taking 
such  account  the  Plaintiff  might  be  credited  with  the 
amount  of  bonuses  to  which  it  should  be  declared  he 
was  entitled;  that  the  Defendants  might  be  decreed  to 
pay  to  the  Plaintiff  out  of  the  funds  and  monies  of  the 
society  what,  upon  taking  the  accounts,  should  appear 
to  have  been  payable  to  him  on  redeeming  his  mortgage 
security  pursuant  to  the  notice  on  the  24'th  October 
1856,  together  with  interest  thereon  at  4/.  per  cent,  per 
annum;  that  the  Defendants  might  be  restrained  from 
dissolving  or  terminating  the  society,  and  from  distri- 
buting or  parting  with  the  funds  or  monies  of  the  society, 
without  retaining  a  sufficient  part  thereof,  and  otherwise 
making  due  provision  thereout,  to  satisfy  the  Plaintiff's 
claims;  and  that  the  Defendants  might  be  ordered  to 
pay  the  costs  of  the  suit. 

Upon  the  cause  coming  on  to  be  heard  before  Vice- 
Chancellor  Stuart  in  December,  1857,  affidavits  were 
read  on  behalf  of  the  Defendants,  from  which  it  appeared 
that  the  Plaintiff  had  been,  since  July,  1855,  one  of 
the  active  directors  of  the  society,  and  as  such  had  been 
one  of  the  parties  to  fix  the  terms  upon  which  borrow- 
ing members  of  the  society  might  withdraw,  and  under 
which  every  borrowing  member  except  himself  had  with* 

drawn; 
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drawn ;  and  that  at  the  annual  meeting  of  the  society  held 

SuiTtf        ®"  ^^^  ^^^'^  "^"'y*  ^^^'  ^^^  Plaintiff  and  others  tried  to 
V.  pass  a  resolution  which  was  alleged  to  be  inconsistent 

PiLKiNOTo>i.    ^j^j^  ^j^^  ^gjj^j.  ^,^1^1^  j^g  ^^^  sought.     Other  details  as 

to  the  conduct  of  the  Plaintiff  were  the  subject  of  evi- 
dence, but  as  the  argument  and  decision  on  the  appeal 
did  not  turn  on  these  points,  it  is  unnecessary  further  to 
advert  to  them.     • 


They  had,  however,  formed  the  principal  or  sole  ground 
of  defence  before  the  Vice-Chancellor,  it  having  been 
there  conceded,  that  unless  the  Plaintiff  by  his  conduct 
had  precluded  himself  from  insisting  upon  the  construc- 
tion put  upon  the  rules  of  the  society  in  Fleming  v.  Self  (a), 
which  were  in  terms  similar  to  those  under  considera- 
tion, the  decision  in  Fleming  v.  Self  must  govern  the 
present  case. 

His  Honor  was  of  opinion  that  there  had  been  nothing 
fraudulent  in  the  conduct  of  the  Plaintiff,  and  that  the 
mere  circumstance  that  he  had  acquiesced  in,  and  appa^ 
rently  advised  and  approved  of,  a  new  principle  of  re- 
demption, which  had  been  acted  upon  by  the  other  bor- 
rowing members  of  the  society,  was  not  sufficient  to 
disentitle  him  to  insist  in  his  own  case  upon  the  terms 
of  redemption  established  by  Fleming  v.  Self  and  his 
Honor  made  a  decree  for  redemption  upon  those  terms 
accordingly ;  but  directed  that  the  Plaintiff  should  be 
paid  50/.,  and  the  Defendants  50/.,  for  their  respective 
costs  up  to  the  hearing,  but  that  the  funds  of  the  society 
were  not  to  be  further  burthened  in  respect  of  the  costs 
up  to  that  time ;  the  Plaintiff  and  the  Defendants  both 
to  be  allowed  their  costs  of  taking  the  account  out  of 
the  funds  of  the  society,  the  residue  of  the  costs  to  be 
borne  by  the  parties  themselves. 

Upon 
(a)  3  Be  G.,  M,  if  G.,  997. 
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Upon  the  accounts  being  afterwards  taken,  it  appeared  1859. 
that  the  total  amount  payable  by  the  Plaintiff  in  respect 
of  his  shares,  up  to  the  calculated  time  of  the  expiration 
of  the  society,  exceeded  the  amount  actually  paid  by  him 
by  281.  This  being  deducted  from  the  100/.,  the  amount 
of  bonuses  on  the  Plaintiff's  four  shares,  left  a  balance 
of  7^.  due  to  him.  The  Defendants,  however,  contended 
that  the  redemption  monies,  amounting  to  96/.,  and  paid 
by  the  Plaintiff  in  respect  of  the  advance  made  to  him, 
ought  not  have  been  allowed  to  him  as  a  credit,  but  must 
remain  charged  against  him. 

The  questions  argued  upon  the  appeal  were,  first, 
whether  the  Plaintiff  ought  to  have  such  credit  in  re- 
spect of  redemption  monies ;  and,  secondly,  if  he  ought 
to  have  such  credit,  whether  he  was  entitled  also  to 
participate  in  the  bonus  or  profits;  and,  thirdly,  as  to 
the  propriety  of  the  direction  in  the  Vice-Chancellor's 
decree  as  to  the  costs. 

Mr.  Malins  and  Mr.  Hardy ,  for  the  Plaintiff,  in  sup- 
port of  the  decree  appealed  from. 

The  rules  to  be  construed  in  this  case,  as  well  as  the 
deed  of  security,  are,  in  substance,  the  same  as  those 
upon  which  Lord  Cranworth  has  put  a  construction  in 
Fleming  v.  Self  {a).  It  is  submitted,  and  it  was  not  con- 
tested before  the  Vice-Chancellor,  that  in  point  of  law 
the  decision  upon  the  present  case  must  be  governed  by 
the  decree  in  Fleming  v.  Self,  and  that  the  rules  and 
deed  must  be  construed  upon  the  principle  there  adopted. 
In  taking  the  account,  therefore,  we  admit  that  the  Plain- 
tiff should  be  charged  vrith  all  subscriptions  and  redemp- 
tion-money which  will  become  due  and  payable  by  him 
up  to  the  termination  of  the  longest  period  during  which 
the  society   may  possibly  last,  calculated  in  the  mode 

pointed 
(a)  3  De  G.,  M.  (J-  G.,  997. 
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1859.       pointed  out  in  Fleming  v.  Self;  but  against  that  charge  he 
should,  in  accordance  with  rule  I0|  be  declared  entitled  to 
V.  credit  for  the  bonus  on  each  share^  payable  to  withdraw- 

ing members  at  the  time  when  he  gave  his  notice,  and  for 
the  amount  of  subscriptions  which  have  been  paid  in  by 
him,  including  in  the  term  "  subscriptions  **  not  only  the 
monthly  payments  of  105.  per  share,  payable  in  respect 
of  shares,  whether  advanced  or  unadvanced,  but  the 
monthly  payments  also  of  4«.  per  share  which  have  been 
made  by  him  in  respect  of  redemption-money. 

They  cited  Seagrave  v.  Pope  (a);  Farmer  v.  Smith  (fi) ; 
Archer  v.  Harrison  (c). 

Mr.  Bacon  and  Mr.  Jessel,  for  the  Defendants,  in  sup« 
port  of  the  appeal. 

The  borrowing  member  will  not  stand  on  an  equality 
with  the  non- borrowing  member,  if  he  be  held  to  be  en- 
titled to  profits,  and  nevertheless  be  allowed  to  deduct 
the  sums  paid  by  him  for  redemption-money.  The 
members  of  the  association  are  partners.  By  rule  12, 
on  a  month's  notice  any  member  may  withdraw,  and  his 
subscriptions  will  be  repaid  to  him;  and  if  he  withdraw 
in  the  5th  or  any  subsequent  year  from  the  holding  of 
the  first  meeting  of  the  society,  he  is  to  have  a  proportion 
of  the  profits.  The  reason  is,  that  the  society  having  had 
the  use  of  his  money,  the  profits  are  a  return  for  that  use 
of  his  money.  Rule  10  puts  the  borrowing  member  on 
the  same  footing  as  the  non-borrowing.  The  former  is 
thereby  required  to  pay  sums  in  respect  of  the  principal 
and  interest  of  the  sum  borrowed ;  and,  as  an  eqmvalent 
for  the  loss  which  the  society  has  sustained  by  not  having 
the  benefit  of  his  subscriptions,  he  must  pay  not  only  the 

principal 

(a)  I  De  G..  M.  *  G.  783.  (r )  7  De  G.,  M.  *  G.  401, 

(6)  5  Jur.  N.  S.  1533,  n. 


PlLKINQTON* 


CASES  IN  CHANCERY.  129 

principal  and  interest  in  respect  of  the  mortgage  debt,  but        1859. 
redemption  monies  also.     Upon  that  assumption  alone       ^ 
can  the  result  of  the  decision  of  Vice- Chancellor  Knight   ^     v. 
Bruce  in  Seagrave  v.  Pope  be  arrived  at ;  and  the  judg- 
ment of  Lord  Truro  upon  the  appeal  in  that  case,  adopts 
the  same  conclusion.     So  Vice-chancellor  Wood^  in  his 
judgment  in  Fleming  y.  Self  (a),  on  the  ground  that  the 
profits  were  calculated  upon  an  erroneous  principle,  re- 
fused to  allow  them  as  interest  to  the  advancing  mem- 
bers, and  that  principle  was  not  questioned  by  the  Lord 
Chancellor  in  his  judgment  upon  the  appeal.   There  are, 
therefore,  four  decisions,  three  of  which  lead  to  the  fair 
result  of  equality  between  the  different  classes  of  mem- 
bers; the  fourth,  namely,  the  decision  of  Lord   Cran- 
worth  in  Fleming  v.  Self  to  the  unfair  result  of  paying 
the  borrowing  member  for  redeeming.     Now,  although 
Fleming  v.  Self  was  binding  on  the  Vice-Chancellor,  it 
18  not  on  your  Lordships,  if  you  should  think  the  deci- 
sion in  that  case  erroneous. — [The  Lord  Chancellor: 
To  have  that  decision  reversed,  must  you  not  go  to  the 
House  of  Lords  ?     It  is  the  custom  of  all  Courts,  whe- 
ther of  common  law  or  equity,  to  respect  the  judgment 
of  Courts  of  co-ordinate  jurisdiction,  and  to  respect  also 
their  own  unless  manifestly  wrong.] — Courts  of  Equity 
liave  not  considered  themselves  so  fettered;  Attorney^ 
General  v.  Wiggeston  (ft) ;  Page  v.  May  (c).     Another 
part  of  the  decree  of  which  we  complain  is,  that  if,  on 
taking  the  accounts,  the  balance  is  found  against  the 
I^laintifi^,  he  is  to  pay  the  balance;  but  if  against  the 
Defendants,  they  are   to  pay  not  only   such    balance, 
l>ut  interest. — [The  Lord  Justice  Turner:    This  is 
viot  a  case  of  rests,  but  of  an  ultimate  balance  in  the 
liands  of  a  mortgagee  who  has  received  more  than  he  is 

entitled 

(a)  1  Kay,  521.  (c)  24  Beav.  323. 

(6)  16Baiv.313. 
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1859.  entitled  to.  Do  you  deny  the  right  of  the  mortgagor 
Smith  ^  charge  the  mortgagee  with  interest  if  he  has  impro- 
V.  perly  resisted  redemption  ?]— -In  the  course  of  a  long 

series  of  decisions,  there  has  not  been  one  in  which  a 
mortgagee  has  been  held  liable  to  pay  interest  upon  a 
balance,  except  where  he  has  been  in  possession,  and  the 
interest  has  fallen  into  arrear,  while  he  has  been  in  auch 
possession.  There  is  no  authority  for  charging  interest  at 
all ;  but  if  it  is  charged,  why  not  on  both  sides  7  The 
question  was  never  discussed  until  the  present  time.*^ 
[The  Lord  Chancellor:  Upon  the  hearing  before  the 
Vice-Chancellor,  the  question  appears  to  have  been  one, 
not  of  law,  but  of  conduct,  which  it  was  contended 
had  precluded  the  Plaintiff  from  obtaining  relief,  and 
his  claim  was  admitted  to  be  valid  but  for  such  alleged 
course  of  conduct.] — The  last  point  of  which  we  complain 
as  is  to  the  costs.  If  our  contention  on  the  main  point 
of  the  appeal  be  right,  a  balance  will  be  due  from  the 
Plaintiff,  in  which  case,  as  he  seeks  redemption,  we  ought 
not  to  pay  costs.  At  any  rate  it  is  submitted  that  the 
directions  as  to  costs  should  be  struck  out  of  the  decree 
appealed  from,  by  which  means  the  real  Defendants, 
i.  e.  the  society,  would  be  left  to  pay  the  costs.  The 
direction  as  it  stands  contradicts  the  rule  of  the  society 
providing  for  the  indemnity  of  the  trustees  against  costs. 

Mr.  Hardy,  in  reply. 

The  society  comprises  three  classes  of  members,  i«  e« 
borrowing  members,  withdrawing  members,  and  continu* 
ing  members.  The  borrowing  member  obtains  an  ad- 
vance at  an  early  period  of  the  existence  of  the  society, 
and  only  redeems  at  a  late  period.  On  rule  and  theory 
every  borrowing  member  redeems.  He  does  so  as  soon 
as  the  society  is  so  far  advanced  in  age,  and  at  a  period 
when  such  a  bonus  is  awarded  by  the  directors  as  to  make 

it 
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it  worth  his  while  to  do  so.  If  he  redeemed  shortly  1859. 
after  borrowing,  he  would  get  no  advantage,  but  would  ^ 
have  to  pay  a  most  exorbitant  rate  of  interest  on  redemp-  ^  v. 
tion.  Redeeming  early,  he  would  not  receive  any  bonus 
or  profits ;  but  redeeming  late,  he  gets  his  bonus,  less  by 
the  forfeiture  of  his  monthly  payments.  The  bonus  was 
declared  in  July^  1855.  The  Plaintiff  has  done  nothing 
unfair,  but  precisely  that  which  the  theory  of  these  so- 
cieties contemplates.  In  June,  1846,  when  he  gave 
the  mortgage  he  received  60/.  per  share.  That  is  all 
he  ever  received.  In  October,  1856,  when  he  came  to 
redeem,  he  had  repaid  the  total  amount  he  had  received, 
and  something  more.  By  his  monthly  subscriptions,  he 
had  refunded  602.,  and  in  addition  to  that  he  bad  been 
paying  a  further  monthly  subscription  of  4^.,  or  2L  Ss.  per 
annum  per  share,  from  June,  1846,  to  June,  1856 ;  in  all, 
S4/.  Altogether,  therefore,  he  had  paid  84/.  and  had  thus, 
long  before  giving  notice  to  redeem,  repaid  the  60/.  which 
he  had  received.  A  member  withdrawing  afler  ten  years 
would  have  also  paid  60/.,  but  no  interest,  and  the  society 
would  have  had  the  use  of  his  monthly  subscription  of 
\Qs.,  as  in  the  case  of  the  borrowing  member.  In  this 
respect  the  borrowing  and  withdrawing  member  would  be 
on  an  equality,  but  the  borrower  would  have  been  a  more 
useful  member.  The  enormously  increasing  rate  of 
interest  paid  by  the  borrowing  member,  makes  up  the 
equality  between  a  borrowing  member  and  a  withdrawing 
member.  As  to  the  continuing  member,  the  society  last- 
ing eleven  and  a  half  years,  he  pays  up  to  the  close 
of  the  society  69/.,  and  receives  at  its  termination  120/. 
The  continuing  member  receives  therefore  a  profit  of 
51/.,  while  the  profit  realised  by  the  borrowing  mem- 
ber who  redeems  is  only  23/.  8*.  These  advantages 
would  be  greatly  enhanced  in  favor  of  the  continuing 
member  by  the  terms  of  redemption  contended  for.  The 
gross  sums  to  be  paid  are  10^.  per  month,  and  4^.  per 
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1859.  month  during  the  residue  of  the  society's  duration.  If^  as 
Smith  ^'  '^  contended,  the  4s.  per  month  is  to  be  charged  over 
V.  again^  this  would  exactly  neutralize  the  bonus  or  profits 

Thus  the  borrowing  member  would  be  the  servant  of  the 
continuing  member,  who  would  derive  an  enormous  in- 
crease of  profit  from  the  advance  of  the  society's  money 
to  the  borrowing  members.  What  is  asked  by  the  De- 
fendants is  inconsistent  with  Lord  TVnro^s  decision  in 
Seagrave  v.  Pope.  The  term  "amount  of  subscriptions 
paid  in,"  in  the  10th  rule,  means  all  monies  paid  in 
monthly  by  the  borrowing  member  to  the  society,  i.  e.  the 
lOs.  and  4«.  per  month  for  subscription  monies  and  re- 
demption monies,  the  result  being  that  the  purchasing 
member  is  not  to  be  debited  over  again  with  any  of  the 
monthly  subscriptions  he  may  have  already  paid.  That 
this  is  the  meaning  of  the  term  "  subscriptions  paid  in,*' 
in  the  10th  rule,  is  clear  from  the  interpretation  put 
upon  the  same  word  in  other  rules  of  the  society,  as  well 
as  from  the  amalgamation  of  the  two-monthly  payments 
into  a  lump  sum  of  14«.  in  the  mortgage  deed  executed 
by  the  Plaintiff,  and  which  forms  part  of  his  contract 
with  the  society.  This  was  also  the  principle  upon 
which  redemption  was  decreed  in  Mosley  v.  Baker  (a). 
So  in  the  decree  of  the  Vice-Chancellor  Wood  in  FUm^ 
ing  V.  Self{b\  and  the  principle  of  his  decision,  as  re* 
gards  that  question,  was  not  affected  by  the  decree  in  that 
case  upon  the  appeal.  There  is,  therefore,  nothing  in 
the  decree  appealed  from  which  the  Defendants  can  pro- 
perly complain  of.  It  contains  not  a  word  as  to  debit 
or  credit,  nor  as  to  giving  credit  for  redemption-money 
paid  in  taking  the  account.  The  present  contention 
as  to  not  giving  credit  for  redemption-money  paid  is 
wholly  premature,  there  being  nothing  in  the  decree  ap- 
pealed from  which  precludes  the  Defendants  from  insist- 
ing 

(a)  6  Hare,   87;    on  appeal,        {b)  1  Kay,  521. 
3  DeG.,M.i  G.  1032. 
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ing  before  the  Judge  in  chambers  that  their  construction  1859. 
is  the  right  one. — Then  as  to  the  question  of  interest.  The 
Plaintifi*!  having  paid  up  his  subscriptions  to  June^  1856, 
the  time  named  in  the  prospectus  as  the  period  of  termina- 
tion of  the  society,  then  gave  notice  of  his  intention  to  re- 
deem. He  was  met  by  demands  of  further  subscriptions, 
and  ultimately  by  a  refusal  to  permit  redemption,  except 
upon  unreasonable  terms.  That  continued  for  six  months, 
and  the  Plaintiff's  monthly  subscriptions  of  lOs.  and  4«., 
for  the  whole  of  that  period,  will  have  to  be  paid.  The 
Defendants  will  thus  have  received  a  considerable  inte- 
rest^ though  during  the  whole  time  they  have  withheld 
from  the  Plaintiff  his  share  of  the  bonus  or  profits.  Ac- 
cording to  all  principle,  therefore,  they  should  be  charged 
with  interest  upon  the  balance  they  have  withheld.  As 
to  the  costs,  it  is  submitted  they  should  be  borne  by  the 
Defendants,  the  suit  having  been  caused  by  their  refusal 
to  permit  redemption  upon  the  terms  of  the  rules  of  the 
society. 

'   The  Lord  Chancellor. 

Having  regard  to  what  took  place  before  the  Vice- 
Chancellor,  I  supposed  that  it  would  have  been  admitted 
on  the  appeal  that  the  Plaintiff  would  be  entitled  to  an 
order  in  the  terms  of  the  Vice-Chancellor's  decree,  if 
not  disentitled  to  it  by  his  conduct.  Before  the  Vice*^ 
Chancellor,  the  opposition  to  the  Plaintiff's  claim  was 
founded,  not  upon  matter  of  law,  but  upon  certain  resolu- 
tions passed  by  the  members  of  the  society,  and  the  Plain-* 
tiff's  conduct  having  regard  to  those  resolutions ;  and  I 
supposed  that  we  should  have  been  referred  to  evidence 
to  show  that  the  Plaintiff  had  so  conducted  himself  with 
reference  to  the  other  members  of  the  society  in  the 
management  of  its  affairs,  that,  when  this  conduct  was 
considered  in  connection  with  the  regulations  of  the  so- 
ciety, his  claim  could  not  be  supported* 

But 
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1859*  But  when  the  case  was  before  us  upon  the  appeal,  the 

^"f^^^      question  of  conduct  was  entirely  abandoned  by  the  De- 
V.  fendants,  and  it  was  allowed  that  the  Plaintiff  must  be 

PaxiNGToif.  ijgi^  entitled  to  the  decree  appealed  from,  unless  it  could 
be  justly  contended  on  behalf  of  the  society,  that,  in 
point  of  law,  he  was  not  so  entitled.  The  question  was 
then  argued  as  matter  of  law,  whether  the  Vice-Chan- 
cellor's decree  should  be  adhered  to.  It  was  allowed  he 
was  entitled  to  the  bonus,  but  an  entirely  new  question 
was  raised  respecting  the  redemption  monies.  I  am  of 
opinion  that  the  answer  to  that  question  is  involred  in 
the  decision  of  Lord  Cranwarth,  in  Fleming  v.  Self  (a). 
The  decree  appealed  against  is,  ipsissimis  verbis,  as  in 
Fleming  v.  Self'^ia  on  the  same  rules — and  is  made 
under  the  same  circumstances.  I  must  suppose  that  the 
question  about  double  payment  of  redemption  money 
was  brought  under  the  consideration  of  the  Court  by 
the  counsel  in  that  case ;  and  was  present  to  the  mind 
of  Lord  Cranworth,  who,  after  a  long  and  careful  con- 
sideration of  every  item  of  charge  and  credit,  pro- 
nounced the  decree.  There  can  be  little  doubt  that  that 
decree  has  been  acted  upon  since  by  societies  of  this 
description.  The  fair  inference  is,  that  it  has  been  con- 
sidered as  laying  down  the  law  upon  these  loan  building 
societies,  and  that  it  has  been  consequently  acted  upon. 
It  may  fairly  be  supposed  that  various  transactions,  by 
borrowing  shareholders  and  others,  have  been  settled  on 
the  foundation  of  that  decision,  and  we  ought,  in  my 
opinion  at  least,  to  consider  ourselves  bound  by  the  terms 
of  it.  It  is  a  decision  which  we  ought  not  to  disturb,  and 
this  appeal  must  therefore  be  dismissed,  and  with  costs 

The  Lord  Justice  Knight  Bruce. 

I  am  not  able  to  convince  myself  that  the  decree  ap- 
pealed from  should  in  any  part  be  disturbed,  whether  as 
to  the  interest  or  the  costs.  The 

(a)  3  De  G.,  M.  ^  G.  997* 
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The  Lord  Justice  Turner.  1869. 

This  case  is  said  to  be  one  of  great  importance,  be-  Smiim 
cause  it  may  regulate  mortgages  of  this  description  as  Pilkiicoton. 
between  the  members  of  these  societies.  I  agree  as  to  the 
importance  of  the  question ;  and  that  very  importance 
induces  me  to  decline  to  modify  the  doctrine  or  unsettle 
the  law  on  this  subject^  or  the  rules  to  be  deduced  from 
former  decisions  of  this  Court.  There  is  nothing  that 
occasions  greater  mischief  than  to  vary  the  decisions  of 
this  Court  according  to  the  opinion  which  each  succeed- 
ing Judge  may  entertain  of  what  has  been  laid  down  by 
previous  decisions. 

According  to  the  true  construction  of  the  rules  of  this 
society,  when  a  member  comes  to  redeem  his  mortgage, 
the  account  is  to  be  taken,  not  of  what  is  then  due,  but 
of  the  sums  originally  secured  by  the  mortgage,  and  then 
credit  is  to  be  given  to  the  mortgagor  for  the  proper 
proportion  of  profits  and  for  the  payments  which  he 
may  have  made  in  respect  of  monthly  subscriptions.  That 
depends  on  the  10th  rule. — [His  Lordship  read  the  rule.] 

The  contention  is  that,  as  deduction  is  to  be  made  of 
profits,  and  of  subscriptions  paid  in  by  the  mortgagor, 
that  deduction  does  not  extend  to  redemption  monies, 
which  it  is  said  are  payments  for  interest  on  the  monies 
advanced.  I  am  not  satisfied  that  the  Plaintiff  is  right 
on  that  point.  Of  this  I  am  satisfied,  that  the  question 
was  distinctly  under  the  consideration  of  Lord  Cran- 
worth  in  Fleming  v.  Self.  Though  the  point  is  not 
adverted  to  in  the  judgment  of  Lord  Cranworth,  it  is 
impossible  that,  when  that  case  was  brought  before  the 
Court  upon  its  merits,  a  question  of  such  importance 
should  have  escaped  attention.  Whatever  my  opinion, 
therefore,  may  be,  I  feel  it  my  duty  to  abide  by  the  pre- 
vious decision  on  the  subject.  ^ 

Then 
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1869.  Then  it  was  said  that,  if  the  Appellants  were  not  en- 

'^^^^      titled  to  debit  the  Respondent  with  interest,  the  Respond- 
V.  ent,  the  Plaintiff,  was  not  entitled  to  credit  in  respect  of 

PiLKiNCTow.  j]jg  profits  or  bonus  declared  by  the  society.  That  again 
is  a  subject  on  which  I  do  not  mean  to  give  an  opinion. 
Possibly  all  the  considerations  affecting  that  question, 
may  not  have  been  fully  brought  out  upon  the  hearing  of 
Fleming  v.  Self,  but  the  question  was  adjudicated  upon 
in  the  decision  of  that  case,  and  upon  that  point  as  well 
as  upon  the  other  I  consider  myself  bound  by  the  de- 
cision in  that  case.  A  different  decision  upon  either 
question,  if  sought  for,  must  be  sought  in  the  House  of 
Lords,  not  here. 

With  reference  to  the  question  of  interest,  it  was 
stated  in  argument  to  be  against  the  rule  of  the  Court  to 
charge  interest  against  a  mortgagee  not  in  possession, 
when  there  turned  out  to  be  a  balance  in  his  hands 
on  taking  the  account.  I  do  not  so  understand  the  rule* 
In  Quarrel  v.  Beckford  (a),  where  the  mortgagee  held 
over,  and  he  was  so  charged,  no  doubt  be  was  a 
mortgagee  in  possession.  But  the  Court,  of  course,  has 
power  to  charge  a  mortgagee  not  in  possession ;  and  if 
the  mortgagee  is  improperly  resisting  redemption,  that  is 
a  case  in  which  interest  ought,  I  think,  to  be  charged 
against  him.  My  impression  is,  that  there  are  decisions 
by  which  mortgagees  not  in  possession  have  been  so 
charged.  Whether  there  are  such  decisions  or  not,  this 
appears  to  me  a  proper  case  for  making  one. 

I  concur  with  the  Lord-Chancellor  and  my  learned 
Brother  in  thinking  that  this  appeal  must  be  dismissed 
with  costs. 

(a)  I  Mad.  260. 


T 


CASES  IN  CHANCERY.  18^ 

1859. 

OBEE  r.  BISHOP. 

HIS  was  an  appeal  by  the  Defendants  John  Bishop       •^«*-  5. 
and  Mary  his  wife  from  part  of  a  decree  of  Vice-    Lo\d7 Jus- 
Chancellor  Stuart.  TICE8. 

G.  C.  by  his 
The  bill  was  filed   by  Thomas   Obee  and  his  wife,  ^j"allTs'pfol 
Mrs.  Obee  being  one  of  the  four  next  of  kin  and  one  of  perty  XoE.G. 
the  three  co-heiresses  of  George  Grew  the  younger,  for  ujereinafter"* ' 

the  administration  of  George  Grew's  estate.     One  of  the  mentioned. 
,       ,        ,         ,  ^11,1  He  then  be- 

questions  on  this  appeal  related  to  the  rents  of  leasehold  queathed  his 

property,  which  he  derived  from  his  father  George  Grew  '^^^fo*  ^i^f^, 

the  elder.  and  afler  her 

death  he  gave 

George   Grew  the  elder  had  died  in  1836,  leaving  to  31.  B.  for 

an  obscurely  worded  will  dated  the  25th  of  February j  ^^^^\^a^^^^' 

1836,  by  which  he  gave  all  his  property  to  his  wife  G.  G.  the 

Hannah    Grew   and   William  Austin,  upon  the  trusts  fu^teU^^and'^' 

thereinafter  mentioned.     He  then  bequeathed  to  Han-  gave  the  resi- 

fiah  Grew  for  life  his  furniture,  &c.,  and  the  rents  of  perty  to  G.G. 

his  freehold  and  leasehold  estates,  and  after  her  death  a^8ol«iely, 

and  appointed 
he  gave  part  of  his  leasehold  property  to  the  Defen-  H,  G,  his 

dant  Mary  Bishop  for  life,  with  remainder  to  George  ^q^^\^ 

Grew  the  younger  absolutely,  and  gave  the  residue  of  younger  sur- 

,.  vived  the  testa- 
"*^  tor,  and  died 
intestate  in 
March f  1838.  H.  G.  took  out  administration  to  his  estate  in  May,  1838,  and  died  in 
1841,  appointing  M.  B.  her  executrix,  who  thus  became  the  representative  of  the 
testator  as  well  as  of  H.  G.  Af.  B.  afterwards  took  out  administration  to  G.  G.  the 
younger.  One  of  the  next  of  kin  to  G.  G.  the  younger  in  December,  1858,  filed  a 
bill  against  M.  B.  for  the  administration  of  tlic  estate  of  G.  G.  the  younger. 

Held,  that  M,  B,  could  not  avail  herself  of  any  defence  founded  on  the  Statutes  of 
Limitations,  bat  that  an  account  of  the  rents  of  the  leaseholds  received  by  M,  B., 
which  was  not  limited  to  six  years  before  the  filing  of  the  bill,  and  an  account  of  the 
personal  estate  of  G,G.  the  younger,  received  by  H,  G.  and  M,  B.  respectively,  had 
been  rightly  directed  against  M,  B. 

Per  the  Lord  Justice  Turner,  A  demand  against  the  assets  of  a  deceased  tnistee 
m  personal  representative  for  a  breach  of  trust  or  misappropriation  committed  by  him 
is  not  barred  by  the  lapse  of  six  years  after  his  death. 


\ 
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his  real  and    personal   property   to    George  Grew  the 

Obeb        younger  absolutely.     He  appointed  Hannah  Grew  and 

V.  William  Austin  executors* 

Bishop. 

The  will  was  proved  by  Hannah  Grew  alone,  and  she 
survived  William  Austin. 

George  Grew  the  younger  died  intestate  on  the  16th 
of  March,  1838,  and  letters  of  administration  to  bis 
effects  were  on  the  9th  of  May,  1838,  granted  to 
Hannah  Chew, 

Hannah  Chew  died  on  the  12th  of  March,  1841, 
leaving  a  will  by  which  she  appointed  the  Defendant 
Mary  Bishop  her  executrix,  who  thus  became  the 
personal  representative  of  George  Grew  the  elder^  as 
well  as  of  Hannah  Grew, 

Mary  Bishop  was  one  of  the  three  co-heiresses, 
and  one  of  the  four  next  of  kin  of  George  Grew  the 
younger,  and  upon  the  decease  of  Hannah  Grew  she 
entered  into  possession  not  only  of  the  leasehold  property 
given  to  her  for  life  by  the  will  of  George  Grew  the 
elder,  but  also  of  all  the  freehold  and  leasehold  property 
given  to  George  Grew  the  younger  by  the  same  will,  as 
well  as  of  all  Hannah  Crew's  personal  estate. 

Letters  of  administration  de  bonis  non  of  George  Grew 
the  younger  were  granted  to  Mrs.  Bishop  some  time  after 
the  decease  of  Hannah  Grew. 

The  bill  filed  on  the  20th  of  December,  1858,  prayed 
that  the  personal  estate,  and  so  far  as  necessary  the  real 
estate,  of  George  Grew  the  younger  might  be  adminis- 
tered, for  an  account  of  the  rents  of  the  freeholds  devised 
to  George  Grew  the  younger  by  the  will  of  George  Grew 

the 
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the  elder,  for  payment  to  the  Plaintiffs  of  what  was 
coming  from  the  estate  of  Oeorge  Grew  the  younger  to 
Mrs.  Obee  as  one  of  his  co-heiresses  and  next  of  kin, 
and  for  a  partition  of  the  real  and  leasehold  estates. 

Vice-Chancellor  Stuart  made  on  motion  a  decree  di- 
recting, first,  an  account  of  the  personal  estate  of  George 
Grew  the  younger  (other  than  the  leasehold  estate  to 
which  he  was  entitled  under  the  will  of  George  Chew 
the  elder)  received  by  Hannah  Chew  in  her  lifetime 
or  by  Mr.  and  Mrs.  Bishop  since  her  decease;  secondly, 
an  account  of  the  intestate's  leasehold  estate  to  which 
he  was  entitled  under  the  will  of  George  Grew  the 
elder,  and  of  the  rents  and  profits  thereof  received  by 
Mr.  and  Mrs.  Bishop  since  the  decease  of  Hannah 
Grew;  .  .  .  ninthly,  an  account  of  the  rents  and  profits 
of  the  intestate's  real  estate  received  by  Mr.  and  Mrs. 
Bishop  since  the  20th  day  of  December,  185S  (six  years 
preceding  the  day  of  filing  the  bill). 

Mr.  and  Mrs.  Bishop,  who  had  by  their  answer  claimed 
the  benefit  of  the  Statutes  of  Limitations,  appealed 
from  part  of  this  decree,  objecting  that  the  account  of 
personal  estate  received  by  Hannah  Grew  ought  not 
lo  have  been  directed  at  all,  and  that  the  accounts  of 
personal  estate,  and  rents  and  profits  of  leasehold  estate, 
received  Mr.  and  Mrs.  Bishop  ought  to  have  been 
confined  to  six  years  before  the  filing  of  the  bill. 

Mr.  Malins  and  Mr.  Haig  for  the  Appellants. 

As  regards  the  general  personal  estate  received  by 
AmnaA  Grew,  we  say  that  no  account  ought  to  have 
been  directed  at  all,  for  that  the  demand  against  her 
assets  was  a  mere  simple  contract  debt,  and  was  barred 
by  the  lapse  of  six  years.    A  breach  of  trust  where  there 

is 
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1859.  18  no  instrument  under  seal  creates  only  a  simple  contract 
0^^  debt;  Charlton  v.  Lowe  (a);  Adey  v.  Arnold  (J);  Brewe 
V.  v.  Cox  (c).    After  the  death  of  a  defaulting  trustee  or 

personal  representative  we  submit  that  the  Statute  of 
Limitations  runs  just  as  in  the  case  of  any  other  simple 
contract  debt,  unless  the  property  misappropriated  is 
earmarked  and  can  be  followed.  We  do  not  dispute 
that  if  it  can  be  traced,  it  may  be  recovered  from  the 
representative  after  any  length  of  time,  but  where  it 
cannot  be  traced  and  the  demand  is  a  mere  money  de- 
mand, there  is  no  reason  why  the  statute  should  not 
apply.  We  do  not  contend  that  a  trustee  or  even  an 
administrator  could  himself  set  it  up,  his  fiduciary  position 
raises  a  personal  equity  against  him  which  prevents  his 
doing  so,  and  the  Statute  of  Limitations  does  not  apply 
to  him,  but  his  representative  is  not  subject  to  any  such 
equity.  The  representative  stands  in  no  fiduciary 
position  towards  persons  claiming  against  the  person 
whom  he  represents,  they  are  mere  creditors  as  regards 
him,  and  their  demands  must,  by  analogy  to  the  Statute 
of  Limitations  relating  to  simple  contract  debts,  be  barred 
by  the  lapse  of  six  years  from  the  death  of  the  person  he 
represents. 

As  to  the  leaseholds,  we  do  not  dispute  Mrs.  Ohee^s 
title,  her  right  not  having  vested  in  possession  till  1841; 
but  we  submit  that  the  account  of  rents  ought  to  have 
been  limited  to  six  years  immediately  before  the  filing 
of  the  bill.  There  is  no  express  trust,  but  only  a  spe- 
cific bequest  of  the  leaseholds.  The  42nd  section  of 
the  recent  Statute  of  Limitations  therefore  applies. 
Even  if  the  executrix  of  George  Grew  the  elder  was 
an  express  trustee  of  the  leaseholds,  the  executrix  of  the 

executrix 

(a)  3  P.  W.  328.  (r)  3  W.  R.  276,  F.  C.  W. 

(6)  2  De  G.t  M.  ^  G.  432. 
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executrix  was  not,  but  only  a  constructive  trustee:—  1869. 
[The  Lord  Justice  Turner:  If  the  representative  ^^^^ 
of  the  father  and  the  representative  of  the  son  had  been  ^  v, 
different  persons,  would  not  the  son's  representative 
have  been  bound  to  sue  the  father's  representative?  If 
80,  does  not  the  union  of  the  two  characters  keep  alive 
the  right?]  We  submit  not,  for  the  present  purpose, 
this  being  a  demand  against  Mrs.  Bishop,  solely  in  her 
character  of  personal  representative  of  George  Grew  the 
younger. 

Mr.  Greene  and  Mr.  Faber,  for  the  Plaintiffs,  and  Mr. 
JErshine,  for  a  Defendant  in  the  same  interest  with  them, 
were  not  called  upon. 

The  Lord  Justice  Knight  Bruce. 

In  this  case,  the  united  characters  borne  by  Hannah 
Grew  and  by  Mary  Bishop  exclude,  in  my  judgment, 
any  defence  founded  on  the  Statute  of  Limitations.  As 
to  the  rents  of  the  leasehold  property,  we  ought  not,  in 
my  opinion,  to  depart  from  the  principle  of  Gough  v. 
BvU  (o),  and  Playfair  v.  Cooper  (i).  As  to  the  testator's 
general  personal  estate,  Hannah  Grew  was  an  express 
trustee,  and  upon  her  death,  her  personal  representative 
became  the  personal  representative  of  the  testator. 

The  Lord  Justice  Turner. 

I  am  of  the  same  opinion.  I  am  not  at  all  inclined 
to  depart  from  the  cases  which  have  been  decided  on  the 
42nd  section  of  the  statute,  and  those  cases  dispose  of 
the  question  as  to  the  rents.    With  respect  to  the  ge-* 

neral 

(a)  16  Sim,  323.  (b)  17  Beav,  187, 
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neral  personal  estate,  I  am  of  opinion  that  it  would  be 
most  dangerous  to  hold  that  a  demand  against  the  assets 
of  a  deceased  trustee,  or  personal  representative,  in  re- 
spect of  a  breach  of  trust  or  misappropriation  committed 
by  him,  is  barred  at  the  expiration  of  six  years  from  his 
death  (a).  Courts  of  Equity  in  dealing  with  equitable 
debts  are  not  bound  by  the  Statute  of  Limitations,  HI 
Jac.  ],  c.  16,  and  although  they  have  in  many  instances 
adopted  a  rule  grounded  on  an  analogy  to  that  statute, 
they  do  not  extend  that  analogy  to  demands  arising  out 
of  breaches  of  trust.  The  appeal  must  be  dismissed 
with  costs. 


(a)  An  eminent  member  of  the 
Irish  bar  has  referred  the  Re- 
porters to  the  following  cases,  as 
showing  that  the  Court  of  Chan- 
cery in  Ireland  has  taken  an 
opposite  view: — Dunne  v.  Doran^ 


13  Ir,  Eg,  Rep,  545 ;  Breretan 
V.  Hutchinton,  2  Ir,  Chan.  Rep. 
648,  and  3  Ir.  Chan.  Rep.  361 ; 
Newport  v.  Bryan,  5  Jr.  Chan, 
Rep,  119. 


Dec,  5. 


In  the  Matter  of  WOOD,  an  alleged  Lunatic 


The     TN  this  case  two  pefitions  for  a  commission  of  lunacy 
Jus-    X.     jj^j  hQQTi  presented.   The  earlier  of  the  two  was  pre- 


Before 

Lords  Jus- 
tices. 

Two  petitions    sented  by  a  nephew  of  the  alleged  lunatic  jointly  with  his 
for  a  commis-  wife 

sion  of  lunacy  ' 

were  pre- 
sented, one  by  the  wife  of  the  lunatic,  the  other  by  a  nephew  jointly  with  his  wife, 
who  was  the  daughter  of  the  lunatic  by  a  former  marriage.  The  petition  of  the 
nephew  and  his  wife  was  the  earlier  in  date.  Held,  that  a  wife  is  not  entitled  to  any 
preference  o?er  a  child  of  the  alleged  lunatic  as  to  the  conduct  of  proceedings  under  a 
commission  of  lunacy,  and  that  it  not  being  shown  that  there  was  any  iniprnpriety  on 
the  part  of  the  nephew  and  daughter,  or  that  the  petition  of  the  wife  was  preferable, 
the  conduct  of  the  proceedings  ought  to  be  given  to  the  nephew  and  daughter  as 
baying  presented  the  earlier  petition. 
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wife,  a  daughter  of  the  alleged  lunatic  by  a  former  mar-  1859. 
riage.  The  other  petition  was  presented  by  the  wife  of  J^ 
the  alleged  lunatic.  It  was  admitted  on  all  hands  that 
the  gentleman  whose  state  of  mind  was  to  be  inquired 
into  was  incapable  of  managing  his  affairs,  and  was  a 
proper  subject  for  a  commission,  and  the  only  question 
was,  whether  the  son-in-law  and  daughter  or  the  wife 
ought  to  have  the  conduct  of  the  proceedings.  The 
son-in-law  had  for  some  time  managed  the  affairs  of  the 
alleged  lunatic  under  a  power  of  attorney  executed  by 
him,  with  the  approbation  of  his  wife,  at  a  time  when  his 
capacity  to  execute  a  valid  instrument  of  that  nature  was 
very  doubtful.  Circumstances  existed  which  made  it 
desirable  to  have  an  inquiry  as  to  the  time  at  which  the 
lunacy  commenced.  Long  affidavits  were  filed  on  both 
tides,  containing  personal  reflections,  to  which  it  is  un* 
necessary  to  advert,  as  their  Lordships  considered  them 
irrelevant  to  the  point  in  question. 

Mr.  Malins  and  Mr.  Roxburgh  for  the  petition  of  the 
son-in-law  and  daughter. 

Our  petition  is  the  earlier  in  date :  we  have  been  the 
first  to  take  proceedings,  which  are  clearly  for  the  benefit 
of  this  gentleman,  who  evidently  needs  the  protection  of 
the  Court ;  and  it  lies  on  the  other  side  to  show  why  we 
should  not  have  the  conduct  of  the  proceedings. 

Mr.  W.  D.  Lewis  and  Mr.  Marten^  for  Mrs.  Wood. 

We  submit  that  the  wife  of  a  person  alleged  to  be 
lunatic  has  a  better  claim  than  any  one  else  to  the  con- 
duct of  the  proceedings.  The  son-in-law  is  an  objec- 
tionable person,  on  the  ground  that  he  has  been  acting 
under  a  power  of  attorney,  which  probably  was  given 
after  the  lunacy  had  begun,  so  that  he  has  a  bias  in 

favor 
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1859,  favor  of  the  lunacy  not  being  carried  back.  This  is  a 
Re  Wo  serious  disqualification,  the  case  being  one  in  which  the 
circumstances  evidently  call  for  an  inquiry  as  to  the  time 
whent  the  lunacy  commenced.  They  referred  to  In  re 
Whittaker(a)]  Re  Nesbitt{b)\  Re  Wehb{c)]  and  Ex 
parte  Tomlinson  (d). 

The  Lord  Justice  Knight  Bruce. 

The  petition  of  the  nephew  and  his  wife  is  the  earlier 
of  these  petitions ;  therefore,  unless  some  impropriety  on 
their  part  is  shown,  or  unless  the  other  is  the  clearly 
preferable  petition,  the  conduct  of  the  inquiry  ought  to 
rest  with  them.  The  case  is  one  in  which  an  inquiry 
ought  to  be  directed,  as  to  the  time  when  the  disability, 
if  any,  commenced.  The  nephew  may  have  a  bias  on 
that  head,  but  the  objection  thence  arising  will  be  re- 
moved by  liberty  being  given  to  the  wife  of  the  alleged 
lunatic  to  attend  the  proceedings  and  examine  witnesses, 
the  giving  of  which  liberty  is  not  objected  to.  I  think, 
therefore,  that  there  is  nothing  to  take  away  from  the 
nephew  and  his  wife  the  priority  obtained  by  the  earlier 
presentation  of  their  petition,  and  that  the  conduct  of  the 
proceedings  ought  to  be  given  to  them.  One  order  will 
be  made  on  the  two  petitions  to  the  following  effect  :— 
That  a  commission  do  issue ;  that  the  nephew  and  his 
wife,  who  are  the  earlier  petitioners,  have  the  conduct  of 
the  proceedings,  but  that  the  wife  of  the  alleged  lunatic 
have  liberty  to  attend  and  to  examine  witnesses;  the 
inquiry  to  extend  to  the  question  from  what  time  the 
lunacy,  if  any,  has  existed ;  liberty  to  apply  in  case  of 
any  delay  will  be  given ;  and  there  will  be  not  only  a 
general  reservation  of  the  costs  of  the  petitions^  but  a 

special  reservation  as  to  the  costs  of  the  affidavits. 

Tlui 

(fl)  4  Af.  4-  C.  441.  (f)  2  Fhill.  532. 

(6)  2  Phill.  245.  (rf)  1  Vc$,  4-  B.  67. 
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The  Lord  Justice  Turner.  1B59. 


I  regret  the  introduction  of  such  affidavits  as  have 
been  filed  in  this  case,  as  they  are  not  relevant  to  the 
question  who  should  have  the  conduct  of  the  proceedings, 
and  I  lay  them  entirely  out  of  the  case.    The  question 
lies  between  the  wife  and  the  children.    No  case  has 
been  cited  showing  that  the  wife  is  entitled  to  any  pre- 
ference over  the  children  as  to  the  conduct  of  the  pro* 
ceedings  under  a  commission  of  lunacy ;  who  ought  to 
be  preferred  must  in  each  case  depend  on  the  circum- 
stances.   Now  here  the  person  who  first  moved  in  the 
matter  was  the  nephew,  who  is  also  a  son-in-law.   It  is  ad- 
mitted that  the  case  is  one  in  which  a  commission  ought 
to  issue,  and  we  must  therefore  consider  it  to  be  for  the 
benefit  of  the  alleged  lunatic  that  proceedings  should  be 
taken,  for  affording  to  him  the  protection  of  the  Court. 
The  persons  therefore  who  presented  the  first  petition  have 
been  the  first  to  do  an  act  for  the  benefit  of  the  alleged 
lunatic,  and  are  prim&  facie  entitled  to  the  conduct  of 
the  proceedings.     It  is  said,  however,  that  a  power  of 
attorney  has  been  given  by  the  alleged  lunatic  to  his 
nephew,  and  that  the  nephew  has  therefore  an  interest 
in  not  having  the  lunacy  carried  back  so  far  as  to  defeat 
the  power.    But  I  am  not  satisfied  that,  in  accepting  and 
acting  under  the  power,  the  nephew  had  any  other  mo- 
tive than  a  wish  to  do  a  kind  act  for  the  benefit  of  his 
uncle,  though  in  point  of  law  the  act  may  have  been  an 
improper  one.    I  am  more  inclined  to  take  this  view  of 
Ilia  conduct,  as  the  wife  agreed  to  the  giving  the  power, 
and  I  do  not  think  that  his  holding  that  power  ought  to 
^eigh  against  him  on  the  present  occasion.    I  consider, 
therefore,  that  there  is  nothing  to  do  away  with  the  pre- 
ference to  which  he  is  prim&  facie  entitled  on  the  ground 
of  his  petition  being  the  earlier  in  date,  and  I  concur  in 
the  order  which  my  learned  brother  has  proposed. 

Vol.  I— I.  L  D.F.J. 


Re  Wood. 


CASES  IN  CHANCERY 


^^.7,  GOULDER  t;.  CAMM. 

Before  r/ie    mHIS    was  an  appeal    by  the   DefendanU    (}ecrge 

**Ti^cE8."^  Camm  and  Elizabeth    his  wife,  from  a  decree 

Lands  were      made  by  the  Master  of  the  Rolls  in  a  foreclosure  suit, 

irulxles "  for    ^^^  proceeding  on  the  footing  that  the  interest  of  Mrs. 

the  use  and  be-  Camm  in  the  property  was  not  given  to  her  for  her  se* 

nefitof  £.  r.,  ,    .  ,  .     .         r     ,. 

the  rents  and  parate  use,  and  that  a  clause  restrictive  of  ahenation  was 
profits  of  which  therefore  invalid. 

estate  she  shall 

receive  from 

the  tenants 

herself  while         The  property  in  question  was  held  under  the  will  of 

jJhethVrmnr-    ^^^^^^^  Gilbert,  made  in  1840,  by  which  she  devised 

ried  or  single."  certain  real  estates  in  Nottinghamshire,  to  two  trustees, 

of  the  will,       their  heirs  and  assigns,  "for  the  benefit  and  use  of  my 

which  did  not  natural  daughter  Elizabeth  Towers,  the  rents  and  profits 
contain  any-  °  ^  '  * 

thing  autho-     of  which  estate  she  shall  receive  from  the  tenants  herself 

mortlaffrthr  ^^^^^  she  lives,  whether  married  or  single.     If  my  afore- 

testatrix  di-      said  daughter  should  marry  and  have  children,  then  I 

sale  or  mort-     desire  that  such  children  may  be  the  joint  heirs  of  the 

gage  of  the  es-  above  estate ;  but  if  she  have  no  children,  then  I  desire 
tate  or  Its  rents  i  i       i.   t  »       .*. 

should  take      that  she  may  will  it  to  whom  she  thinks  proper;  but  if 

thritf^ofE^r  ®^®  ^'^  without  a  will,  then  I  desire  that  it  may  become 
E.  T.  was  un-  the  property  of  my  next  heir  then  living.  But  I  hereby 
th^wni  was"  dij*ect  that  no  sale  or  mortgage  of  either  the  above-named 
made, but  mar-  freehold,  or  the  rents  arising  from  it,  shall  take  place 
death  of  the  during  the  life  of  my  aforesaid  natural  daughter.  I  also 
^%^"h  1  ^^^^^y  fiirther  direct  that  my  said  daughter  or  my  exe- 
took  an  estate  cutors  shall,  from  the  rents  and  profits  of  the  aforesaid 
separate^'llse^^''  freehold,  pay  to  my  mother,  Elizabeth  Towers,  the  sum 
without  power  of  3s.  per  week  while  she  lives,  and  at  her  death,  that 
Bnd"that^a  "^"'  ^^^Y  P^J  3/.  towards  the  expense  of  her  funeral." 

mortgage 
made  by  her 

and  her  hus-        The  testatrix  died  in  1841,  and  her  natural  daughter, 

bandwasthere-  o         » 

fore  invalid.  named 
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named  in  her  will,  married  the  Defendant  Camm  in  1859. 
1843.  In  May,  1857,  Mr.  and  Mrs.  Camm  borrowed 
126L  from  the  Plaintiff^  on  the  security  of  a  deposit  of 
the  title  deeds  of  the  devised  estate  with  a  written  me-  Camm. 
morandum.  Camm  some  time  aflerwards  became  a 
bankrupt,  and  the  Plaintiff  filed  a  claim  against  Mr.  and 
Mrs.  Camm,  and  the  assignees,  to  enforce  his  security. 
The  Master  of  the  Rolls  decided  that  Mrs.  Commas  life 
estate  was  not  given  to  her  separate  use,  and  that  the 
proviso  in  restraint  of  alienation  was  therefore  nugatory, 
and  he  accordingly  made  an  order  in  favour  of  the  Plain- 
tiff. The  assignees  did  not  appear,  and  the  order  was 
made  on  affidavit  of  service  upon  them.  Mr.  and  Mrs. 
Camm  appealed  without  serving  the  assignees. 

Mr.  Roundell  Palmer  and   Mr.  Hemming,  for  the 
Plaintiff,  in  support  of  the  order. 

We  contend  that  there  is  no  gifl  here  to  the  daughter's 
separate  use.  She  was  unmarried  when  the  will  was 
made,  and  the  direction  that  she  shall  receive  the  rents^ 
is  intended  only  to  express  that  the  trustees  who  have 
the  legal  estate  shall  not  interfere  with  her  receiving 
them.  The  words  negative  the  right  of  the  trustees  to 
receive  the  rents,  and  so  are  positively  inconsistent  with 
separate  use,  which  must  be  worked  out  through  a  re- 
ceipt of  the  rents  by  them.  The  language  of  the  testa- 
trix does  not  point  at  protection  from  a  husband,  but 
from  interference  by  the  trustees.  Then  looking  at  the 
case  with  regard  to  the  authorities.  Tilery.  Lake  (a), 
shows  that  the  most  explicit  directions  as  to  personal 
Teceipt  by  female  legatees,  even  if  all  married  at  the 
time,  will  not  create  a  separate  use.  The  observations 
of  Lord  Cottenham  in  Maaey  v.  Parker  (b),  show  that 

he 

(«)  2  R.  4  Jl£  188.  (6)  2M.I^K.  174. 

L2 
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1859.  he  entirely  concurred  in  this  view.  In  JBlacklow  v. 
Laws  (a),  the  words  were  more  favourable  to  separate 
use  than  here,  yet  Vice-Chancellor  Wigram  held  that 
it  was  not  created,  and  his  remarks  show  that  some 
words  pointed  at  the  exclusion  of  the  husband  are  ne- 
cessary. Hartley  v.  Hurle{b\  does  not  weigh  against 
usy  as  nothing  was  decided  on  the  point,  though  there 
may  be  an  intimation  of  an  opinion  opposed  to  our  con- 
tention. The  point  is  one  of  constant  occurrence  in 
conveyancing,  on  which  therefore  it  is  important  that  the 
cases  should  not  be  disturbed.  We  say  then  that  there 
is  no  limitation  to  the  daughter's  separate  use,  and  if  that 
be  so,  the  case  is  disposed  of,  as  the  restraint  on  alien-^ 
ation  must  then  be  invalid.  Indeed  it  does  not  appear 
to  have  been  intended  as  a  check  upon  the  daughter,  but 
as  a  direction  to  the  trustees  to  prevent  dealings  with 
the  corpus  of  the  property. — [The  Lord  Justice 
Knight  Bruce  :  Does  not  that  ascribe  to  the  testatrix 
an  intention  to  do  an  illegal  and  impossible  thing  ?] — 
That  may  be  so,  but  it  is  impossible  to  construe  the 
clause  in  such  a  way  as  to  prevent  its  containing  direc- 
tions which  are  to  a  great  extent  contrary  to  law,  and 
incapable  of  having  effect  given  to  them. 

Mr.  Lloyd  and  Mr.  Rendall  for  the  Appellants. 

The  testatrix  shows  a  clear  intention  by  the  words 

"whether  married  or  single  "that  coverture  should  make 

no  difference  in  her  daughter's  right  to  receive  the  rents. 

A  receipt  of  the  rents  by  the  husband  would  be  plainly 

inconsistent   with    the   express  words.     The  argument 

of  the  Plaintiflf  makes  the  words  surplusage,  a  course 

against  which  the  Court  is  strongly  inclined ;  Neathway 

v.  Ite€d{c).    The  clause   restraining  alienation  has  a 

legal 

(a)  2  Hare,  40.  (c)  3  De  G.,  M,4*  Q.  18, 

(6)  5  Vet.  540. 


CASES  IN  CHANCERY.  149 

legal  operation  if  construed  to  apply  to  a  life  estate  1859. 
for  the  daughter's  separate  use,  otherwise  not.  The 
trusts  do  not  contemplate  a  sale  or  mortgage,  so  that 
a  direction  to  the  trustees  not  to  sell  or  mortgage  during 
the  daughter's  life  is  out  of  the  question.  Tyler  v. 
Lake  {a)  has  little  bearing  on  the  present  question ;  each 
case  must  be  decided  according  to  the  language  of  the 
particular  instrument.  Some  of  the  observations  in  that 
case  are  not  consistent  with  the  current  of  authorities. 
It  is  clear  that  negative  expressions  are  not  necessary, 
Margetts  v.  Barringer  (J) ;  Lee  v.  Prieaux  (c) ;  Dixon  v. 
Olmius  {d).  What  the  testatrix  says  in  this  will  is  tan- 
tamount to  saying  that  the  daughter's  receipts  are  to  be 
good  discharges,  whether  she  be  coverte  or  sole,  which, 
on  the  authority  of  the  last-mentioned  case,  clearly 
would  create  a  separate  use.  The  current  of  decisions 
is  in  our  favour:  Kirk  v.  Paulin{e);  Tyrrell  v. 
Hape(f) ;  Prickard  v,  Ames  (g);  Atcherly  v.  Vernon  (A); 
Baggett  v.  Meux{i)\  Steedman  v.  Poole  (k). 

Mr.  jR.  Palmer,  in  reply. 

It  is  contended  for  the  Appellants  that  if  the  husband 
could  receive  the  rents,  the  intention  of  the  testatrix 
would  be  defeated ;  but  that  is  not  so.  The  direction 
amounts  to  a  direction  that  the  trustees  shall  not  in- 
terfere whether  the  daughter  be  married  or  single;  and 
the  reference  to  marriage  rather  tells  in  favour  of  my 
argument.  In  case  of  marriage,  the  husband  is  her  as- 
signee.    If  the  intention  was  to  protect  the  wife  against 

her 

(b)  2  K.  4-  3f.  183.  (/)  2  Alk.  561. 
(6)  7  Sim.  482.  (g)  T.  4"  R.  222. 

(c)  3  Bro.  C.  C.  381.  (A)  10  Mad.  518. 

(d)  2  Cox,  4i4.  (i)  1  Coll.  138. 
(0  7  Via.  Ab.  96;    Creditor  \k)  6  Hare,  193, 

am/  Bankrupt,  T.  43i 
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her  husband,  the  trustees  should  have  been  directed  to 
interfere.  The  cases  cited  against  me  were  cases  of 
gifts  to  women  married  at  the  time,  which  makes  a  great 
difference,  In  Lee  v.  Prieaua:,  MargetU  v.  Barringer, 
Dixon  V.  Olmins,  Tyrrell  v.  Hope,  and  Kirk  v.  Paulin, 
the  words  used  would  not  have  created  separate  use  if 
the  donee  had  not  been  married  at  the  time. 

The  Lord  Justice  Knight  Bruce. 

As  the  assignees  under  the  bankruptcy  of  the  De- 
fendant George  Camm  did  not  appear  before  the  Master 
of  the  Rolls,  I  think  that  we  may  venture  to  dispose  of 
the  case  in  their  absence,  although  they  have  not  been 
served  with  notice  of  the  present  appeal.  Whether 
their  absence  will  make  what  we  do  ineffectual  I  give 
no  opinion.  The  view  that  I  take  of  this  will  is,  in  my 
judgment,  not  opposed  to  any  one  of  the  decisions  men- 
tioned at  the  bar,  nor  to  any  other  decision  with  which 
I  am  acquainted.  Giving  full  weight  to  the  observation 
that  Elizabeth  Camm  was  unmarried  when  her  mother's 
will  was  made,  I  still  think  that  the  will,  however  inarti- 
ficially  framed,  contains  a  sufficiently  formal,  sufficiently 
plain,  sufficiently  distinct,  indication  of  an  intention  that 
she  should  take  the  devised  estate  for  her  separate  use 
without  power  of  anticipation.  In  my  judgment,  there- 
fore, the  claim  must  be  dismissed,  but  the  case  is  not 
one  for  costs  either  here  or  at  the  Rolls. 

TTie  Lord  Justice  Turner, 

It  is  not  necessary  to  give  any  opinion  on  the  decision 
in  Tyler  v.  Lake  (a),  but  I  do  not  wish  to  be  supposed 
to  express  any  dissent  from  that  case,  understanding  it 

to 
{a)  2  JR.  4-  ilf.  183. 
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to  decide,  not  that  negative  words  are  needed  to  create  a  1859, 
separate  estate,  but  that  courts  of  equity  will  not  take 
away  the  legal  rights  of  a  husband  without  a  clear  ex- 
pression of  an  intention  to  that  effect.  The  question, 
therefore,  is  whether  a  clear  expression  of  such  an  in- 
tention is  to  be  found  in  the  present  will. 

The  argument  for  the  Plaintiff  is,  that  the  first  dis- 
position  being  a  devise  of  the  estate  to  the  trustees, 
the  object  of  the  textatrix  in  saying  ''the  rents   and 
profits  of  which  estates  she  shall  receive  from  the  tenants 
herself  whether  married  or  single,"  was  merely  to  pre- 
vent the  trustees  from  interfering  with  her  receiving  the 
rents  from  the  tenants.     I  think  that  a  narrow  construc- 
tion.   The  devise  to  the  trustees  was  for  all  the  purposes 
of  the  will,  the  Plaintiff's  argument  would  make  them 
mere  depositaries  of  the  legal  estate  without  any  duties 
to  perform,  but  the  direction  that  no  sale  or  mortgage 
should  be  made  during  the  life  of  the  daughter  shows 
that  they  were  appointed  for  a  purpose,  and  it  is  in  my 
mind  plain  that  the  testatrix  placed  the  estate  in  them 
that  they  might  protect  all  the  interests  given  by  her 
will,  and  among  the  rest  the  right  given  to  the  daughter 
to  receive  the  rents  from  the  tenants.     Suppose  there 
had  been  no  devise  to  trustees,  but  only  a  devise  to  the 
intent  that  the  daughter   whether  married    or    single 
should  receive  the  rents  from  the  tenants,  that  would,  I 
take  it,  have  been  effectual  to  create  an  estate  for  the 
separate  use  of  the  daughter.     It  was  urged  that  the 
mere  circumstance  of  the  daughter  being  entitled  to  re- 
ceive the  rents  would  not  exclude  the  husband,  but  that 
is  not  the  case  we  have  to  consider — the  direction  is 
that  she  shall  receive  them  *'  whether  married  or  single," 
thus  putting  her  right  on  the  same  footing,  whether  she 
is  married  or  single,  and  for  what  purpose  could  that  be 
but  to  create  separate  use  ?     The  testatrix  afterwards 

directs 
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1859.  directs  that  no  sale  or  mortgage  of  the  land  or  of  the  rents 
arising  from  it  shall  take  place  during  the  life  of  the 
daughter.     The  daughter  having  the  right  to  receive  the 

Camm.  rents,  virhat  construction  can  be  put  upon  the  direction 
that  no  sale  or  mortgage  shall  be  made  of  the  rents 
during  her  life  than  that  she  shall  not  have  power  to 
anticipate  them.  This  conclusion  is  fortified  by  the 
subsequent  clause  directing  the  daughter  or  the  executors 
to  pay  3^.  a  week  to  the  mother  of  the  testatrix,  which 
appears  to  mean  that  the  daughter  shall  pay  this  sum 
while  she  is  in  receipt  of  the  rents,  the  trustees  while 
they  are.  This  supports  the  view  that  the  rents  are 
given  to  the  daughter's  separate  use.  I  therefore 
respectfully  differ  from  the  Master  of  the  Rolls,  and  con- 
sider that  the  gift  to  the  daughter  is  to  her  separate  use 
with  a  restraint  on  anticipation,  and  that  the  claim  ought 
therefore  to  have  been  dismissed,  but  the  case  is  one  in 
which  the  dismissal  ought  in  my  opinion  to  be  without 
costs. 
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In  the  Matter  of  JAMES  CANT'S  ESTATE. 

In  the  Matter  of  THE  LANDS  CLAUSES  CONSO- 
LIDATION ACT,  1845;  and  of  THE  EAST- 
ERN UNION  AND  HARWICH  RAILWAY 
AND  PIER  ACT,  1847. 


Dec.  9. 


rriHIS  was  an  appeal  by  the  Eastern  Union  Railway  Before  The 

■^      Company  from  part  of  an  order  of  Vice-Chancellor        „cm. 

Stitart,  made  under  the   Lands  Clauses  Consolidation  In  orders  under 

Act,  their  objection  being  that  his  Honor  had  refused  to  ciauaes  Act 

insert  in  the  direction  that  the  company  should  pay  costs,  directing  a 

coinpsny  to 
the  usual  words  of  exception   "  except  such   costs  (if  pay  costs,  the 

any)   as   are  occasioned  by  litigation  between  adverse  o'nwwonofthe 
y  JO  usual  words, 

claimants.*'  «excei)t  such 

costs  (if  any) 
as  are  occa- 

The  testator,  James  Cant,  gave  all  his  real  and  per-  «oned  hyliti- 
'  '  *^  '^^       gation  between 

sonal  estate  to  trustees,  upon  trust  for  his  widow  for  life,  adverse  claim- 

and  after  her  death  upon  trust  to  convert  it  into  money,  ""j^^  |J"^y. 

which  he  directed  to  be  divided  among  his  ten  children,  dered  except 

He  directed  that  his  trustees,  before  selling  a  certain  cases/ 

garden,  should  offer  it  to  his  son  Charles  Cant,  for  450/.    ,  '^^^  ^°*'^" 
,  '  ic  guch  as  are 

During  the  life  of  the  widow  the  Eastern  Union  Railr  occasioned  by 
way  Company  took  this  garden  for  the  purposes  of  their  ^gj^e^^'^aj. 
act,  at  the  price  of  700Z.,  which  was  paid  into  Court  and  verse  claim- 
invested,  and  the  dividends  were    paid  to  the  widow  goth  section  of 

during  her  life.     Upon  her  death  Charles  Cant  claimed  the  Lands 

1  .11  1       /<      1    .       i-i  r  .  Clauses  Act, 

to    be    entitled   to   the  fund   in    Court  (amounting  to  refer  to 

882/.  !&•  2d.  consols),  which  represented  the  purchase-  "*i*^Ji!*"^ 

money,  antecedent 

"proceedings." 
Land  devised  by  the  will  of  J.  C.  was  taken  by  a  railway  company,  and  the  money 
paid  into  Court.  Adverse  claims  to  it  arising  under  his  will,  the  devisees  appeared  by 
separate  counsel  on  a  petition  for  payment  of  it  out  of  Court,  and  argued  the  question 
anaing  between  them.  Held^  that  the  case  was  not  one  where  the  words  of  exception 
could  properly  be  omitted  from  the  order. 
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1859.  moneyy  on  payment  to  the  trustees  of  4^L,  and  gave 
notice  to  the  surviving  trustee  that  he  claimed  to  exercise 
the  option  of  purchase  given  him  by  the  will.  The  sur- 
viving trustee  (who  was  one  of  the  testator's  children), 
and  a  mortgagee  of  his  beneficial  interest  in  the  fund, 
presented  a  petition  for  payment  out  of  Court  to  the 
trustee  or  to  the  persons  beneficially  entitled.  On  the 
hearing  of  this  petition,  the  question  was  argued  whether 
the  right  of  pre-emption  was  defeated;  the  petitioners — 
the  children  of  the  testator  other  than  the  trustee  and 
Charles  Cant,  and  Charles  Cant  respectively  appearing 
by  different  counsel.  The  Vice-Chancellor  decided  that 
the  right  of  pre-emption  was  gone,  and  by  order  dated  the 
9th  of  May,  1859,  directed  payment  to  the  children  in 
tenths,  making  the  usual  order  as  to  payment  of  costs  by 
the  company,  with  this  exception,  that  the  usual  words 
with  respect  to  costs  occasioned  by  litigation  between 
adverse  claimants,  were  omitted,  his  Honor  considering 
that  they  were  inapplicable  to  the  circumstances  of  this 
case.  Charles  Cant  appealed,  and  on  the  8th  July,  1859, 
the  Lords  Justices  reversed  the  decision  on  the  prin- 
cipal point,  holding  Charles  Cant  still  entitled  to  the 
benefit  of  the  option  of  purchase  (a). 

Their  Lordships  accordingly  made  an  order  directing 
that  the  Vice-Chancellor's  order  should  be  varied,  ex- 
cept as  to  the  direction  for  taxation  and  payment  of  the 
costs  of  the  application  for  that  order,  and  except  as  to 
the  direction  for  sale  of  the  882/.  18^.  2d.  Bank  Annui- 
ties. Then  followed  a  direction  to  tax  the  costs  of  the 
appeal.  And  it  was  ordered  that  the  order  of  the  9th 
of  May,  1859,  when  varied  except  as  aforesaid,  should 
be  as  follows.  Order  to  pay  out  of  the  sale  monies  and 
the  cash  in  Court  arising  from  dividends,  the  sum  of  350/. 

(the 
(a)  4DeG.^J.  fl03. 
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(the  differeQce  between  the  price  named  in  the  will  and  1^69. 
the  price  paid  by  the  railway  coinpany)|  to  Charles  Cant, 
with  half  a  year's  interest  at  3/.  per  cent.,  a  dividend  on 
the  stock  having  accrued  due.  Direction  for  payment 
of  the  costs  of  the  appeal  out  of  the  residue  of  the  above 
monies,  and  then  a  direction  for  payment  of  the  ultimate 
residue  in  tenths  to  the  persons  beneficially  entitled. 

The  solicitors  of  the  railway  company  intimated  their 
dissatisfaction  with  the  omission  of  the  usual  words  from 
the  order,  but  did  not  present  a  petition  of  appeal  until 
the  fund  had  been  paid  out,  and  the  taxation  of  costs  was 
before  the  Taxing  Master.  They  then  found  that  he  con- 
sidered himself  wholly  precluded  from  entering  into  the 
question  whether  any  of  the  costs  should  be  disallowed 
on  the  ground  of  their  arising  from  litigation  between  ad- 
verse claimants ;  and  thereupon  they  presented  their  peti- 
tion of  appeal  to  have  the  usual  words  inserted  in  the  order. 

Mr.  Selwyn  and  Mr.  Locock  Webb,  for  the  Railway 
Company,  in  support  of  the  appeal. 

The  costs  of  getting  the  fund  out  of  Court  have  been 
seriously  increased  by  this  dispute  with  which  the  com- 
pany have  nothing  to  do.  It  is  true  that.no  parties  have 
appeared  on  the  petition,  except  persons  who  must  have 
been  served  had  the  right  of  pre-emption  not  been  given ; 
but  had  this  dispute  not  arisen,  they  would  in  the  ordi- 
nary course  of  things  have  appeared  by  one  counsel. 
There  has  clearly  been  a  litigation  between  adverse 
claimants,  and  the  Court  will  not  take  upon  itself  to  say 
that  no  costs  have  been  occasioned  by  it,  but  will  leave 
that  to  the  Taxing  Master  in  the  first  instance.  If  his 
decision  is  appealed  from,  the  Court  will  have  before  it 
full  materials  on  which  to  form  a  correct  conclusion,  but 
it  has  no  means  of  safely  coming  now  to  the  conclusion 
that  this  litigation  ha9  occasioned  no  costs.    The  usual 

wordsi 


CASES  In  CHANCfeRY. 

words,  therefore,  ought  to  be  inserted,  Melling  v.  Bird  {a)^ 
Ex  parte  Gardiner,  Re  Eastern  Counties  Railway  Comr 
pany  (J),  Re  Hores  Estate  (c). 

Mr.  Bacon  and  Mr.  Shebbeare,  for  the  original  peti* 
tioners;  Mr.  Giffard  and  Mr.  F.  C.  J.  Millar,  for 
Charles  Cant;  and  Mr.  H.  F.  Shebbeare  for  the  other 
children  of  the  testator. 

The  80th  section  of  the  Lands  Clauses  Act  provides 
that  the  company  shall  pay  all  the  costs  incidental  to 
their  taking  the  land,  except  those  of  proceedings  occa- 
sioned by  litigation  between  adverse  claimants.  Here 
there  have  not  been  any  such  proceedings  except  the 
appeal  of  Charles  Cant,  the  costs  of  which  have  been 
otherwise  provided  for;  the  whole  matter  was  disposed  of 
on  a  petition  for  payment  out  of  the  fund,  on  which  no 
persons  appeared  but  those  who  must  have  appeared  if 
there  had  not  been  any  dispute  at  all.  The  appeal  is 
one  for  costs  only,  and  ought  to  be  dismissed  on  that 
ground.  Moreover,  the  company  have  allowed  an  un- 
reasonable length  of  time  to  elapse  before  appealing,  the 
distribution  of  the  fund  having  been  allowed  to  take  place 
before  they  gave  any  intimation  of  their  intention  to  appeal. 

Mr.  Webb,  in  reply. 

I'he  case  is  clearly  one  in  which  an  appeal  for  costs 
will  lie,  Chappellv.Purday  (d).  It  involves  a  general 
principle,  and  one  which,  however  trifling  the  results 
may  be  in  any  particular  case,  is  of  great  importance  to 
railway  companies,  as  these  cases  are  constantly  recur* 
ring.  The  "  such"  in  the  80th  clause  of  the  act,  evidently 
refers  to  "  costs,"  not  to  "  proceedings."     Proceedings 

cannot 

(a)  17  Jur,  155.  (c)  5  Rail.  Cas.  592. 

(6)  3  Rail.  Cas.  117.  (c/)  2  Phill.  227* 
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cannot  be  said  to  be  occasioned  by  litigation^  the  litiga-  1869. 
tion  consists  solely  of  proceed!  ngs,  and  the  Court  will 
not  be  inclined  to  strain  the  words  to  make  the  company 
bear  costs  occasioned  by  a  litigation  between  other  par- 
ties. As  regards  the  lapse  of  time,  the  opposite  parties 
well  knew  that  we  objected  to  the  form  of  order.  We 
did  not  wish  to  cause  expense  by  appealing  unnecessarily, 
and  therefore  did  not  appeal  until  we  found  that  the 
Taxing  Master  considered  himself  bound  to  allow  all  the 
costs  of  the  parties  beneficially  entitled,  just  in  the  same 
way  as  if  the  order  had  been  for  payment  of  the  costs  of 
a  suit  to  ascertain  the  title  to  the  fund. 


The  Lord  Justice  Knight  Bruce. 

The  usual  and  I  think  the  correct  form  of  order  in  cases 
of  this  nature  is  to  direct  the  company  to  pay  the  costs 
with  an  express  exception  of  the  costs,  (if  any,)  occasioned 
by  litigation  between  adverse  claimants.  That  settled 
form  ought  not  to  be  departed  from  without  clear  reason. 
Now  if  it  had  clearly  appeared  in  this  case  that  no  costs 
could  have  been  occasioned  by  litigation  between  adverse 
claimants,  it  might  have  been  right  to  leave  out  the  ex- 
ception ;  but  speaking  with  deference  to  the  Vice-Chan- 
cellor,  it  does  not  I  think  appear  with  clearness  or  dis- 
tinctness, that  there  are  not  any  costs  which  have  been 
so  occasioned ;  and  it  would  therefore,  as  it  seems  to  me, 
have  been  better  to  adhere  to  the  usual  form.  As  to 
the  time  which  has  elapsed,  I  think  that  the  company 
in  the  circumstances  of  this  case  have  come  neither  too 
early  nor  too  late,  and  that  they  are  entitled  to  have 
words  of  exception  inserted,  though  the  manner  of  doing 
so  may  require  particular  attention ;  the  order  has  already 
been  before  us,  and  has  already  been  altered. 

The 
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The  Lord  Justice  Turner. 

It  is  much  to  be  regretted  that  an  appeal  should  come 
before  us  on  a  question  of  this  nature,  arising  out  of  a 
deviation  from  the  general  form  of  order  settled  for  cases 
of  this  description.  It  is,  however,  impossible  to  say, 
that  it  is  not  a  question  of  importance. 

The  case  involves  two  points,  first,  whether  the  appeal 
is  too  late,  secondly,  whether  the  decision  is  in  substance 
right  or  wrong.  As  to  the  first  point,  the  only  argument 
to  show  the  appeal  to  be  too  late,  is  that  the  solicitors  of 
the  claimants  to  the  fund,  relying  upon  getting  their  costs 
from  the  company,  have  allowed  their  clients  to  receive 
the  fund  and  so  have  lost  their  lien ;  but  the  answer  to 
this  is,  that  the  solicitors  knew  all  along  that  the  railway 
company  objected  to  the  form  of  the  order,  so  they 
cannot  urge  that  they  have  been  prejudiced  by  the  short 
delay  that  has  taken  place. 

Then  as  to  the  merits.  The  form  of  order  to  be  made 
in  cases  of  this  description  has  been  settled  and  acted  on 
by  all  the  branches  of  the  Court,  and  is  one  which  lets 
justice  be  done  at  a  small  expense.  ^The  Court  no  doubt 
may  take  upon  itself  to  decide  that  there  are  no  costs 
which  have  been  occasioned  by  litigation  between  adverse 
claimaints,  and  direct  the  omission  of  the  words  of  excep- 
tion, but  it  ought  not,  in  my  opinion,  so  to  decide  except 
in  a  very  plain  case.  It  is  very  important  to  adhere  to 
the  settled  forms  of  orders.  If  the  construction  of  the 
80th  section  of  the  Lands  Clauses  Consolidation  Act 
contended  for  by  the  respondents,  were  held  to  be  the 
correct  one,  this  probably  might  be  held  to  be  a  very 
plain  case ;  but  I  do  not  agree  in  that  construction.  The 
Act  provides  that  the  Court  may  order  the  company  to 

pay 
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pay  "  the  costs  of  the  purchase,  or  taking  of  the  lands,  &c.  1869. 
&c.,  and  also  the  costs  of  obtaining  the  proper  orders  for  ^r^^ 
any  of  the  purposes  aforesaid,  and  of  the  orders  for  the  Cant's 
payment  of  the  dividends  and  interest  of  the  securities 
upon  which  such  monies  shall  be  invested,  and  of  all  pro- 
ceedings relating  thereto,  except  such  as  are  occasioned 
by  litigation  between  adverse  claimants.'*  If  the  word 
"such"  refers  to  "proceedings,"  I  think  the  order  under 
appeal  correct,  but  in  my  opinion  "  such  "  refers  not  to 
"proceedings"  but  to  "costs;"  for  proceedings  are  not 
occasioned  by  litigation,  but  are  themselves  the  litigation, 
so  that  the  word  "such"  cannot  reasonably  be  referred 
to  "proceedings,"  though  that  is  the  last  antecedent. 
Here  there  was  a  contest  between  adverse  claimants 
which  proceeded  to  what  I  think  must  be  deemed  litiga- 
tion, when  the  case  came  before  the  Court,  and  I  think 
it  impossible  to  say  beforehand  that  there  may  not  be 
costs  which  have  been  occasioned  by  that  litigation,  and 
which  therefore  the  company  ought  not  to  be  ordered 
to  pay.  The  order  therefore  ought,  I  think,  to  be  altered 
into  the  common  form. 
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1859. 


SWIFT  V.  SWIFT. 


Dee.  2,  3,  12. 
Before  The 

Lord 
Chancellor 

Lord 

Caupcell. 

A  testator  gave 

all  his  reafes- 


rilHIS  was  the  appeal  of  the  heiress-at-law  of  the  tes- 
tator  in  the  cause,  and  her  husband,  who  had  been 
served  with  the  decree,  from  an  order  of  the  Master  of  the 
Rolls  made  on  further  consideration,  so  far  as  that  order 
declared  that  certain  legacies  of  200/.  and  200/.  each  were 
t^eMriblS^in"'  charged  exclusively  on  the  freehold  estate  of  the  tesUtor; 
and  so  far  as  the  order  omitted  to  give  the  Appellants 
their  costs  of  proving  the  pedigree  of  the  heiress-at-law. 


The  material  parts  of  the  will  of  the  testator,  dated 
the  17th  ^2£^U5/,  1833,  were  in  the  terms  following: — 


lying  and  being  within  Foxiq),  in  the  township  of  Halton 
Gill  aforesaid,  unto  my  distant  cousin  Thomas  Famhill 
and  Joseph  Stocks,  to  have  and  to  hold  to  them  the  siud 
Thomas  Famhill  and  Joseph  Stocks,  and  the  survivor  of 


his  will,  to 
trustees,  to 
have  and  to 
hold  to  them 
and  the  sur- 
vivor of  them 
for  ever,  or 
otherwise,  ac- 
cording to  the   "  In  the  first  place,  I  give  and  devise  all  my  real  estate 
several  and  re- 
spective  na- 
tures and 
tenures  there- 
of on  certain 
trusts:  HeU, 
that  the  lease- 
hold as  well  as  them  for  ever  or  otherwise,  according  to  the  several  and 

respective  natures  and  tenures  thereof;  in  trust  neverthe- 

the  testator  at    less,  and  to  and  for  the  only  proper  use  and  behoof  of 

mcn^oned        ^'^^  persons  hereinafter  mentioned,  and  subject  to  such 

pasMd.  conditions  as  shall  be  herein  expressed.     Also  my  will 

next  of  kin  of  ^^^  mind  is,  and  I  do  hereby  order  and  direct,  that  the 

a  testator  in-    g^j J  Thomas  Famhill  and  Joseph  Stocks,  or  the  survivor 

stituted  a  suit  .  r.  , 

for  the  admi-    of  them,  shall,  as  soon  as  convenient  after  my  decease,  be 

his^tate  and  c'^po^'^ci^cd,  and  they  are  hereby  empowered  to  sell  my  real 

obtained  a  de-  estate  herein  above  mentioned^  subject  nevertheless  to  and 

eSJi?r?M  *'"^    charged  and  chargeable  with  the  sum  of  200/.  of  lawful 

whether  the  British 

testator  died 

seised  of  any  freehold  estate,  and^  if  necessary,  who  was  his  heir-at-la\ir.  The  heir-at- 
law,  on  being  served  with  notice  of  the  decree,  came  in  and  proved  her  pedigree :  Held^ 
that  she  was  entitled  to  her  general  coats  of  so  doing. 


the  freehold 
property  of 
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British  money,  unto  my  cousin  Henry  Swift,  or  his  law-        1859. 
ful  issue ;  and  in  case  there  be  more  than  one,  then  the 
said  200/.  to  be  equally  divided  amongst  them,  share 
and  share  alike,  be  they  male  or  female.    Also,  I  do 
hereby  charge  my  said  estate  with  the  further  sum  of 
aOOL  of  like  money  to  be  paid  unto  the  lawful  issue  of 
my  late  cousin  Mary  Swiftf  sister  of  the  above-named 
Henry  Swift,  to  be  equally  divided  amongst  them,  if  more 
than  one,  male  or  female,  share  and  share  alike.  And  in 
case  the  said  legatees  be  either  or  both  of  them  dead  with- 
out leaving  issue  as  aforesaid,  then  my  will  and  mind  is 
that  the  said  legacy  or  legacies  of  200L  or  400Z.  as  the  case 
may  be,  be  paid  to  the  nearest  akin  on  my  mother's  side; 
the  said  legacies  to  be  paid  at  the  end  of  twelve  months 
after  my  decease,  if  convenient.     Likewise,  I  hereby 
give  and  bequeath  all  my  personal  estate  unto  the  said 
I%)mas  Farnhill  and  Joseph  Stocks,  they  paying  there- 
out all  my  just  debts,  funeral  expenses  and  probate  of 
this  my  will,  if  the  same  will  extend  so  far ;  but  if  not, 
then  I  hereby  will,  order  and  direct  that  the  deficiency 
shall  be  paid  out  of  the  rents,  issues  and  profits  of  my 
real  estate.    And  in  that  case  my  will  and  mind  is,  that 
the  said  Thomas  Farnhill  and  Joseph  Stocks  shall  have 
ail  their  reasonable  charges  and  expenses  any  way  in- 
curred by  or  by  reason  of  the  execution  of  this  my  will." 
*'  When  all  debts  have  been  discharged  as  aforesaid,  then 
my  will  and  mind  is,  that  the  residue  and  remainder  of 
all  monies  arising  from  the  sale  of  my  real  and  personal 
estate  be  equally  divided  by  the  said  Thomas  Farnhill  and 
mloseph  Stochs,  between  Anne  Colbeck,  of  CarRnghow, 
and  Mary  the  wife  of  John  Schofield,  of  Oomersall,  in  the 
parish  of  JBirstalL    Lastly,  I  do  hereby  constitute,  nomi- 
nate and  appoint  the  said  Thomas  Farnhill  and  Joseph 
Stocks,  executors  of  this  my  last  will  and  testament.*' 
VoLI— I.  M  D.F,j.    The 
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1859.  The  testator  afterwards  signed  an  unattested  codicil^ 

dated  the  2nd  February ^  1837,  which  was  as  follows:— 

**  Whereas  I,  Thomas  Lindley,  of,  &c.  did,  by  my  last 
will  and  testament  in  writing,  dated  the  17th  Auffuit, 
1833)  give  and  bequeath  unto  my  cousin  Henry  Swift 
and  his  sister  Mary  Swifts  before  she  was  married,  the 
sum  of  400Z.|  and  in  case  they  and  their  issue  were  ex- 
tinct, to  their  nearest  relations.  Now  my  will  and  mind 
is,  as  it  then  was,  that  my  distant  cousin  James  Swift, 
of,  &c.,  should  take,  receive  and  enjoy  the  said  400Z.  in 
such  manner  as  my  said  cousins  and  their  issue  should 
have  received  the  same." 

Thomas  Lindley,  the  testator,  died  on  the  8th  January, 
1847,  having  survived  both  the  residuary  legatees  named 
in  his  will ;  and  letters  of  administration  of  his  estate 
and  effects,  with  the  will  and  codicil  annexed,  were  soon 
afterwards  taken  out  by  James  Swift,  the  legatee  named 
in  the  codicil. 

The  Plaintiff  in  the  present  suit  claimed  to  be  one  of 
the  next  of  kin  of  the  testator,  and  by  his  bill  alleged 
that  the  testator,  by  reason  of  the  death  in  his  lifetime  of 
the  residuary  legatees'  named  in  his  will,  had  died  intes- 
tate as  to  the  whole  of  his  estate,  except  as  to  the  two 
legacies  of  200/.  each,  given  by  the  will ;  that  he  believed 
that  the  testator's  property  consisted,  at  the  respective 
dates  of  his  will  and  of  his  death,  partly  of  freeholds  and 
partly  of  leaseholds.  The  prayer  was  for  an  account  of 
the  testator's  leasehold  and  personal  estate,  and  for  their 
application  in  a  due  course  of  administration,  and  that 
all  proper  inquiries  might  be  directed  for  discovering 
who  were  the  testator's  next  of  kin,  and,  if  necessary,  in- 
quiries whether  the  testator,  at  the  respective  dates  of  his 

will 


Swift. 
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will  and  of  his  death,  Was  seised  of  freehold  heredita-  1869. 
mentSy  and,  if  necessary,  who  was  his  heir-at-law  at  the  5^,^, 
time  of  his  decease ;    and  if  the  Court  should  be  of  «. 

opinion  that  the  testator  was  so  seised,  then  for  a  decla- 
ration that  the  legacies  charged  by  the  will  dn  such  real 
estate,  might  be  raised  Accordingly. 

The  original  decree  was  made  on  the  25th  May^  1857, 
and  directed  inquiries  as  prayed  by  the  bill.  The  decree 
was,  under  an  order  dated  th^  33nd  July^  1858,  served 
upon  the  Appellant  as  heiress-at-law  of  the  testator,  and 
upon  her  husband.  They  both*attended  before  the  Chief 
Clerk  by  their  solicitor,  and  brought  forward  the  necessary 
evidence  of  pedigree. 

The  appeal  from  the  refusal  of  the  Master  of  the  Rolls 
to  allow  the  heiress-at-law  the  costs  of  making  out  and 
proving  her  pedigree  was  not  included  in  the  petition  of 
appeali  but  was  made  ore  tenus  at  the  bar  on  her  be- 
half. 

The  Chief  Clerk's  certificate,  dated  the  19th  April, 
1869,  certified  that  the  real  estate  of  which  the  testator  was 
seised  at  the  respective  dates  of  his  will  and  of  his  death, 
consisted  of  181  acres,  S  perches  of  pasture  land,  called 
Foxvp  Outmoar,  situate  in  the  township  of  Halton  Gill, 
in  the  parish  of  Amcliffe,  Yorkshire ;  that  the  leasehold 
property,  of  which  the  testator  was  possessed  at  his 
death,  consisted  of  7Sa.  Sr.  16p.  of  lands  situate  in  the 
said  township  of  Halton  Gill,  held  at  a  yearly  rent  of 
19«.  6d.,  for  the  residue  of  a  term  of  2,000  years,  which 
eommeticed  in  the  jreigti  of  Charles  IL ;  that  his  lease- 
hold property  was  contiguous,  or  nearly  so,  to  his  fi^e- 
hold  estate,  and  that  the  whole  was  let  to  one  tenant 
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1859.  from  year  to  year,  at  an  entire  rent  of  70Z.  per  annum, 
Swift  ^^  which  HI.  was  attributable  to  the  freehold,  and  56/. 
V.  to  the  leasehold  estate.   It  appeared,  also,  that,  under  the 

decree  subsequently  made  on  further  directions,  the  lease- 
hold and  freehold  had  been  sold  together,  and  that,  of 
the  price  paid,  520/.  only  was  attributed  to  the  freehold 
premises,  while  3,150/.  wa^  attributed  to  the  lease- 
holds. 

Mr.  Elmsley  and  Mr.  O.  Lake  Russell^  in  support  of 
the  appeal. 

It  is  submitted  that  the  legacies  of  200/.  and  200/. 
given  by  the  testator's  will  and  codicil  are  charged  rate- 
ably  upon  the  freehold  and  leasehold  estates  at  Foxup^  of 
.which  he  died  seised  and  possessed.  This  is  apparent 
upon  the  clause  itself,  in  which  his  real  estate  is  devised, 
the  words  of  which  afford  a  key  to  the  sense  in  which 
he  uses  the  term,  "  real  estate."  The  devise  subject  to 
the  charge  is  of  **  all  my  real  estate  lying  and  being,  &c., 
within,  &c.,  unto  the  trustees  named,  to  have  and  to  hold 
to  them  for  ever,  or  otherwise,  according  to  the  several 
and  respective  natures  and  tenures  thereof.*'  The  words 
''for  ever"  are  of  themselves  operative  to  pass  real 
estate  of  fee  simple  tenure.  The  subsequent  words, ''  or 
otherwise,"  therefore,  must  be  deemed  inoperative,  unless 
they  are  held  to  apply  to  the  chattels  real ;  and  the  con- 
struction contended  for  is  fortified  by  the  words  "  accord- 
ing to  their  several  natures  and  tenures."  ''  Natures  and 
tenures,"  being  in  the  plural,  show  that  the  testator  was 
aware  that  he  had  real  estate  of  other  tenure  than  in 
fee  simple.  All  these  words,  however,  must  be  considered 
as  mere  surplusage,  if  the  construction  put  upon  the 
clause  by  the  Master  of  the  Rolls  is  to  prevail.  Th^ 
term  ''  real  estate  "  does  not  include  lands  of  leasehold 

tenure. 
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tenure,  proprio  vigore,  but  may  be  controlled  by  the  con-  1859. 
text  so  as  to  include  theniy  and  the  context  in  the  clause 
in  question  itself  is  abundantly  sufficient  for  that  purpose* 
This  construction  is  fortified  by  the  circumstances  exist- 
ing in  this  case  at  the  date  of  the  will:  viz., — that  of  the 
leasehold  property  being  much  more  valuable  than  the 
freehold,  which  was  barely  sufficient  in  value  to  provide 
for  the  charge  of  the  legacies ;  and  the  circumstance  of 
the  two  descriptions  of  property,  if  not  contiguous,  being 
so  nearly  so  as  to  be  conveniently  held  together,  and 
of  their  having  been  then  and  having  ever  since  remained 
in  the  occupation  of  the  same  tenant  at  an  entire  rent. 

Much  less  than  is  here  proved  has  been  held  sufficient 
to  control  the  strict  technical  meaning  of  the  words  ''  real 
estate,"  so  as  to  bring  within  them  the  testator's  leasehold 
property.  Hartley  v.  J7ttrfe(a);  Addis  "r,  Clement  (b); 
Hobson  v.  Blachhwm{c)\  Ooodman  v.  Edwards  (d); 
Thompson  v.  Lawley  {e) ;  Doe  d.  Bellasyse  v.  JEarl  of 
Lucan(f);  Lane  v.  Stanhope ( g) ;  Pistol  v.  liiccard" 
son  (Jk) ;  more^fully  in  Mr.  Cox's  note  to  Addis  v.  Cfe- 
fnent  («);  Lowther  v.  Cavendish  (A);  Turner  v.  Husler  (Z) ; 
Xnotsfordy.  Gardiner  (ni). 

Next  it  is  submitted  that  the  decree  of  the  Master  of 
the  Rolls  should  be  varied,  by  allowing  the  heiress-at- 
law  the  costs  of  making  out  her  pedigree.  The  Plaintiff 
in  the  suit  is  one  of  the  next  of  kin  of  the  testator,  the 
Defendant  his  legal  personal  representative.    The  real 

estate 

(«)  5  Vti.  540.  (g)  0  T.  H.  345.  ' 

(6)  2  P.  Wm%.  456.  (A)  1  H.  BL  26  (n). 

(c)  1  MyLifK.  571.  (i)  2  P.  Wmi.  459. 

(«0  2  MyL  4-  K.  759.  {k)  1  Eden,  99. 

(e)  2  Bo$.  4-  P.  303.  (/)  1  B.  C.  C.  78. 

(/)  9  Eatt,  448.  (m)  2  Alk.  450. 
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1859.  estate  is  not  represented  on  the  record  at  all.  Under  the 
old  practice,  the  suit  so  framed  could  not  have  been  pro- 
secuted ;  but  under  the  modern  practice,  while  the  suit 
is  prosecuting  in  chambers,  those  who  have  an  interest 
in  the  real  estate  are  enabled  to  come  in  under  the  de- 
cree. The  bill  contains  a  statement  that  the  Plaintiff 
does  not  know  who  is  the  heir-at-law,  and  it  submits  that 
if  it  should  appear  that  the  testator  at  the  date  of  his 
will  had  real  estate,  inquiries  should  be  directed  with  a 
view  to  discover  who  was  his  heir-at-law.  By  the  decree 
an  inquiry  to  that  effect  is  accordingly  directed.  The 
Appellant  is  then  served  with  a  summons  as  heiress-at^ 
law,  and,  being  so  served,  she  comes  in  under  the  decree. 
She  is  brought  before  the  Court,  not  for  her  own  benefit, 
but  because  the  Plaintiff  cannot  proceed  in  her  absence. 
Being  here,  a  pedigree  is  required  from  her,  proof  of 
which  she  accordingly  furnishes.  Ought  not  the  estate 
to  bear  the  expense  qf  this  proof,  which  has  been  fur- 
nished for  the  benefit  of  the  parties  to  the  suit?  The 
Plaintiff  has  been  allowed  his  costs  of  proving  his  pedi- 
gree as  one  of  the  next  of  kin  of  the  testator.  Why, 
then,  should  those  of  the  heiress-at-law  be  refused  ? 

Mr.  Roundell  Palmer  and  Mr.  JSingeston,  for  the 
Plaintiff,  in  support  of  the  decree  at  the  Rolls. 

The  expression  "  real  estate"  has  a  more  rigid  legal 
signification  than  the  word  "  lands/'  or  "  messuages/  or 
"hereditaments;"  independently  of  any  rule  of  con- 
struction. But  by  the  words  "  lands  and  hereditaments'* 
the  fee-simple  lands  alone  pass,  where  the  testator  has 
both  freehold  and  leasehold  estates  ;  Rose  v.  BariUU  (a). 
The  expression  "  real  estate  "  signifies  that  of  which  the 
contrary  is  signified  by  the  expression,  "  personal  estate." 

The 

(a)  Cro.  Car.  292. 
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The  testator,  by  this  will,  deals  with  all  his  real  estate  and  1859. 
all  his  personal  estate ;  and  the  argument  is,  that  lease- 
hold property,  which  in  law  is  personal  estate,  does  not 
pass  under  the  description  "  personal  estate/'  but  under 
the  description  ^'real  estate."  If  the  context  shows  this, 
and  the  will  explains  itself,  however  inaccurately  the  words 
may  be  used,  cadit  quaestio.  But  to  have  such  an  effect, 
the  conclusion  from  the  context  must  be  irresistible.  It 
is  not  so  here.  The  words  of  the  clause  creating  the 
chKrge  afford  no  such  irresistible  inference.  They  are 
mere  general  words  used  by  the  testator  in  ignorance 
of  the  precise  nature  of  his  own  title.  The  strict  technical 
meaning  of ''  real  estate  "  being  well  known,  as  also  that 
of  ''personal  estate,"  are  you  to  deduct  from  the  gift  of 
personal  estate  and  add  to  the  gift  of  real  estate,  upon  an 
inference  drawn  from  words  so  vague  ?  We  submit  not. 
In  the  cases  cited,  there  were  particular  words  or  limita- 
tions which  were  relied  upon,  but  which  are  not  to  be 
found  in  the  present  case.  In  Thompson  v.  Lawley  (a), 
referred  to  on  the  other  side,  the  leaseholds  were  held 
not  to  pass.  Lord  JEldon  there  said:  "Whether  the 
rule  laid  down  in  Rose  v.  Bartlett  were  wisely  adopted 
or  not,  it  is  unnecessary  for  us  to  determine ;  but  that 
case  having  once  established  a  general  rule,  I  had 
rather  consent  pointedly  and  avowedly  to  contradict 
that  rule  in  terms  than  to  acknowledge  it  in  words 
and  deny  it  in  effect,  by  raising  distinctions  which  in 
fact  make  it  impossible  for  any  man  to  decide  in  any 
particular  case  what  is  the  legal  construction  of  a  will  as 
to  this  point,  till  he  has  obtained  the  authority  of  a  Court 
of  law  in  a  judgment  upon  the  will  for  the  opinion  which 
he  gives.  I  observe  that  the  rule  has  not  been  denied  in 
toy  of  the  cases  which  have  followed  Rose  v.  Bartlett^' 
''No  doubt  those  who  decided  the  cases  in  wJiich  the 

general 

(•)  2hot.Sf  P.  303. 
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1859.^  general  rule  has  been  held  not  to  apply,  were  satisfied 
that  the  circumstances  before  thera  were  sufficient  to 
warrant  the  exception,  and  that  the  exception  could  be 
taken  with  safety  to  the  rules  of  property ;  but  it  is 
enough  for  me  to  say  that  none  of  the  circumstances 
relied  on  in  those  cases  are  to  be  found  in  this.  I  can- 
not help  adding,  that  if  the  principle  be  just,  that  we 
are  not  to  conjecture  but  to  expound,  it  does  appear  to 
me  that  we  do  not  strictly  abide  by  the  rule,  that  we 
indulge  in  what  is  rather  conjecture  than  exposition,  if 
we  are  to  proceed  on  suppositions  of  what  the  testator 
may  be  imagined  to  have  understood  as  to  the  nature  of 
his  own  property,  of  what  he  forgot  and  of  what  be  re- 
membered concerning  it ;  suppositions  not  founded  in 
his  acts  or  expressions."  In  Lane  v.  Stanhope  (a),  the 
expression  was  "  farms,"  and  not  "  real  estate."  Doe  t. 
Lucan{h)  turned  on  a  similar  expression.  Hobson  v. 
Blackburn (c)  on  the  word  "appurtenances."  In  Hart- 
ley V.  Hurle  {d)  there  were  not  only  words  applying  to 
both  species  of  property,  but  there  was  an  express  de- 
claration that  the  property  was  subject  to  ground-rents. 
Addis  V.  Clement  (e)  was,  according  to  Lord  Eldon's 
opinion  in  Thompson  v.  Lawley^  irreconcileable  with 
Pistol  V.  liiccardson(f),  and  Lord  JEldon  preferred 
Pistol  V.  Riccardson.  On  the  general  scope  of  the  will, 
or  the  disposition  or  the  value  of  the  personalty,  there  is 
nothing  to  demonstrate  that  the  testator  intended  by ''  real 
estate"  anything  but  what  the  law  has  defined  to  be  such. 
It  is  not  possible  to  say  that  the  testator  did  not  suppose 
the  freehold  estate  to  be  sufficient  to  meet  the  charges. 
Indeed,  the  scope  of  the  will  shows  that  he  knew  what 
the  law  required  to  be  done  by  him  to  enable  the  trustees 

to 

(fl)  6  T.  R.  345.  (d)  5  Vts.  540. 

(6)  9  East.  as.  (e)  2  P.  Wmt.  459. 

•    (c)  1  Myl  4-  K.  571.  (/)  1  H.  Bl.  26,  n. 
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to  deal  with  the  freehold  estate.  We  must  assume  the  1859. 
testator  to  have  known  that  the  will  would  operate  on 
real  estate  only  at  its  date^  and  yet  would  operate  on  the 
personal  estate  at  the  date  of  his  death.  The  direction 
as  to  the  payment  of  the  testator's  debts  throws  no  light 
on  the  pointy  but  the  whole  will  shows  the  testator  to 
have  known  that  it  was  not  necessary  to  give  any  par- 
ticular power  to  sell  as  to  personal  estate,  but  that  it  was 
necessary  as  to  real  estate.  He  knew  that  he  must 
devise  real  estate  and  give  a  power  of  sale  with  respect  to 
it,  and  that  the  law  would  not  imply  either  of  these  dis- 
positions. The  freeholds,  in  this  case,  produced  on  sale 
520L  They  were  not,  therefore,  inadequate  to  provide 
for  the  charge  of  the  legacies. 

Then  as  to  the  question  of  costs.  The  rule  is,  that 
when  a  party  comes  in,  pro  interesse  suo,  under  a  decree, 
he  does  so  at  his  own  risk.  The  statement  that  the 
costs  of  making  out  the  pedigree  of  the  heiress-at-law 
were  incurred  for  the  benefit  of  the  parties  to  the  record 
is  not,  we  submit,  substantiated.  There  was  no  necessity 
for  proving  her  pedigree. — [The  Lord  Chancellor: 
Was  it  not  necessary  that  the  heiress-at-law  should  be 
present  as  a  party  ?] — All  the  costs  the  heiress-at-law 
can  be  entitled  to  are  those  only  which  have  been  in- 
curred in  the  Chief  Clerk's  office ;  not  the  costs  incurred 
out  of  doors  in  collecting  information  as  to  her  pedigree, 
i.  e.,  not  the  costs  of  private  inquiry,  but  the  costs  only 
of  proceedings  in  the  suit;  Shuttleworth  v.  Howarth  (a). 

Mr.  Mmsley,  in  reply. 

The  old  rule  that  when  a  party  came  in,  pro  interesse  suo, 

under  the  decree,  he  was  only  allowed  his  costs  incurred 

within  the  office,  not  those  incurred  out  of  the  office,  is 

now 
(fl)  Cr.  if  PA.  228. 
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1859.  DOW  no  longer  applicable.  The  practice  now  is,  under 
the  recent  statutes,  to  serve  all  parties  interested  with 
notice  of  the  decree.  It  is  submitted,  therefore,  that  the 
decree  of  the  Master  of  the  Rolls  should  be  varied,  by 
the  introduction  of  a  declaration,  that  the  devise  in  the 
testator's  will  of  his  real  estate,  &c.,  passed  his  leasehold 
property,  and  that  the  costs  of  the  heiress-at-law  of  prov- 
ing her  pedigree  ought  not  to  be  excluded  from  her  gene- 
ral costs. 

Judgment  reserved. 


The  Lord  Chancellor. 

Dec.  12.  After  a  very  attentive  consideration  of  this  case,  and 

an  examination  of  all  the  authorities  referred  to  in  the 
argument,  I  am  bound  to  say  that  I  cannot  assent  to  the 
decree  appealed  against.  The  question  is,  whether  the 
testator,  Thomas  LindUy^  by  his  will,  dated  17th  August, 
1833,  charged  two  legacies  of  300/.  each  upon  certain 
leasehold  as  well  as  freehold  lands,  which  belonged  to 
him,  or  on  the  freehold  only  ?  And  this  depends  upon 
whether  the  leasehold  passed  under  the  first  limitation  of 
the  will,  whereby  he  gave  and  devised  all  his  real  estate 
lying  and  being  within  Faxtq),  in  the  township  of  Haiion 
GUI,  to  Thomas  FamhiU  and  Joseph  Stochs,  to  have 
and  to  hold  unto  them  and  the  survivor  of  them  **  for 
ever  or  otherwise,  according  to  the  several  and  respective 
natures  and  tenures  thereof,  in  trust,"  &c. 

The  will  being  made  before  the  Wills  Act,  7  Will.  4 
JT  I  Vict  c.  26,  the  construction  of  it  cannot  be  aSected 
by  the  ^th  section  of  that  act.     In  construing  it,  we 

must 
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must  be  governed  by  the  rule  laid  down  in  Base  y.  Baft-       1869, 
lett(a)f  and  often  recognized  since,  although  this  rule       ^ 
should  defeat  what  may  reasonably  be  supposed  tp  have  «. 

been  the  intention  of  the  testator.   *Hf  a  man  hath  lands        ^"^« 
in  fee  simple,  and  lands  for  years,  and  deviseth  all  his 
lands  and  tenements,  the  fee  simple  lands  pass  only,  and 
not  the  lease  for  years." 

In  the  present  case,  regard  being  had  to  facts  which 
existed  when  the  will  was  made,  and  which  may  be  legi- 
timately taken  into  consideration  in  construing  it ;  and 
regard  being  had  to  the  language  of  the  will,  I  think 
that,  irrespective  of  the  words  mainly  relied  upon  by  the 
Appellant,  ''or  otherwise  according  to  the  several  and 
respective  natures  and  tenures  thereof,"  there  is  strong 
ground  for  inferring  that  the  testator  intended  the  lease- 
hold to  pass  along  with  the  freehold  under  the  gift  to  the 
trustees  of  *^  all  his  real  estate/'  In  addition  to  the 
authorities  cited  in  the  argument,  we  have  the  opinion  of 
the  Judges  of  the  Court  of  Queen's  Bench,  in  Wilson  v. 
Eden  (i),  that  in  trying  to  discover  the  intention  of  the 
testator  on  such  a  subject,  the  Court  may  consider  the 
comparative  value  of  the  freehold  and  the  leasehold  lands, 
their  contiguity  or  situation,  so  as  to  be  conveniently 
occupied  together,  the  unity  of  occupation,  and  the  fact 
of  the  whole  having  been  let  to  the  same  tenant  at  a  joint 
rent.  The  will  in  Wilson  v.  ^den  had  been  made  after 
the  Wills  Act  came  into  operation,  sp  that  the  decision 
as  to  the  effect  of  the  limitation  in  the  will  is  not  in 
point :  but  there  the  Court,  under  the  26th  section  of  the 
act,  bad  to  say,  before  giving  effect  to  the  new  rule  laid 
down  by  the  legislature  as  to  a  general  devise  of  land 
|iasaing  leaseholds,  whether  a  contrary  intention  was 
manifested  by  the  testator. 

In 
(fl)  Cro.  Car.  292.  (6)  18  Q.  B.  Kc/>.474. 
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1869.  In  the  present  case  we  must  consider  that  the  freehold 

was  of  very  small  value ;  that,  if  let  separately,  the  rent 
would  not  be  sufficient  to  pay  the  interest  of  the  legacies; 
that  the  leaseholds  were  of  much  greater  value ;  that 
they  were  for  so  very  long  a  term,  as  to  approach  in  du- 
ration to  a  fee-simple  tenure,  and  were  of  much  more 
valuable  tenure  than  common  leases  for  lives  which  are 
treated  as  in  strictness  '*  real  estate ;"  that  before  and 
at  the  time  of  making  the  will,  the  freehold  and  leaseholds 
were  let  to  the  same  tenant  at  a  joint  rent ;  and  that,  if 
not  actually  contiguous,  they  lay  so  near  to  each  other 
that  they  might  be  conveniently  occupied  together. 

The  testator  having  these  lands,  and  these  only,  I  can 
entertain  little  doubt  that  he  thought  that  the  whole 
formed  his  "  real  estate,"  and  that  he  intended  the  whole 
to  be  sold  to  his  trustees,  subject  to  and  chargeable  with 
the  legacies.  There  is  nothing  in  the  first  limitation  in- 
consistent with  the  leasehold  being  included ;  and  when 
the  testator  comes  afterwards  to  dispose  of  what  he  calls 
his  ''  personal  estate,"  there  is  nothing  to  indicate  that  he 
considered  his  leasehold  lands  to  be  included  in  his  per- 
sonal estate,  or  in  the  slightest  degree  inconsistent  with 
the  supposition  that  he  believed  them  to  be  part  of  his 
real  estate.  He  evidently  intended  the  whole  of  his 
property  to  be  converted  into  money,  and  except  as  part 
of  the  "real  estate,'*  there  is  no  direction  to  sell  the 
leasehold  land.  Again,  having  directed  his  debts,  funeral 
expenses  and  the  probate  of  his  will  to  be  paid  out  of 
his  personal  estate,  "  if  the  same  will  extend  so  far,"  he 
directs  *'  the  deficiency  to  be  paid  out  of  the  rents,  issues 
and  profits  of  his  real  estate."  Is  this  more  consistent 
with  the  notion  that  the  leasehold  was  to  be  treated  as 
part  of  his  personal  or  as  part  of  his  real  estate  i  If  as 
part  of  the  personal  estate,  there  could  hardly  have  been 
Any  deficiency ;  and  if  there  had  been  any,  the  freehold, 

by 
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by  itself,  charged  exclusively  with  the  legaciesj  would 
have  been  a  very  poor  resource. 

However  strong  the  inference  may  be,  from  circum- 
stances and  from  the  general  scope  of  the  will,  of  the  in* 
tention  of  the  testator  to  include  the  leasehold  as  part  of 
bis  real  estate ;  yet,  according  to  the  rule  by  which  we 
roust  be  governed,  effect  cannot  be  given  to  this  inten- 
tion, unless  there  be  specific  words  in  the  will  which 
clearly  show  that  the  leasehold  was  to  be  included  as 
well  as  the  freehold.  Mr.  Elmsley  fairly  admitted  that 
although  leases  are  chattels  real,  a  devise  by  a  testator  of 
**  all  his  real  estate**  roust,  till  the  contrary  is  shown  by 
other  words  in  the  will,  be  confined  to  freehold  as  much 
as  a  devise  of  ''  all  his  lands  and  tenements."  But  it 
cannot  be  denied,  after  Addis  v.  Clement  (a) ;  Turner  v. 
Busier  (ft) ;  and  Lane  v.  The  Earl  of  Stanhope  (c) ;  that 
there  may  be  such  words,  and  this  was  fully  conceded  by 
Lord  Eldon^  in  his  celebrated  judgment  in  Thompson  v. 
Lady  Lawley  (jd). 

Now,  in  the  will  of  Thomas  Lindlet/,  I  find  specific 
words  which  to  my  mind  clearly  indicate  that  by  ''  real 
estate"  he  meant  something  to  pass  beyond  his  fee-simple 
land :  viz.,  the  leasehold  property  to  which  he  was  entitled 
for  a  very  long  term.  Af\er  the  habendum  to  the  trus* 
tees  and  the  survivor  of  them  for  ever,  follow  the  words, 
"or  otherwise,  according  to  the  several  and  respective 
natures  and  tenures  thereof."  Those  words  cannot  be 
struck  out  of  the  will.  They  are  not  insensible.  Some 
force  must  be  given  to  them.  In  my  opinion  they  clearly 
intimate  that  the  testator  considered  his  real  estate  not 
to  be  homogeneous,  but  to  be  of  different  tenures  and 
natures.     It  is  most  important  that  these  last  substan* 

tives 

(a)  2  P.  Wmt.  459.  (c)  6  T.  K.  345. 

(5)  1  Bro.  C.  C.  79.  (rf)  2  Bo#.  *  P.  303, 
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1869.       tiTes  are   in  the  plural,  as  thereby  the  argument   is 
^'^^^^      answered  that  he  had  in  contemplation  to  detise  only 
V.  that  which,  in  strictness,  he  held  in  fee  simple,  and  that 

^'"*  he  might  be  doubtful  whether  it  was  freehold  or  copy- 
hold, or  gavelkind,  or  borough-English,  or  of  burgage 
tenure.  An  illiterate  man  might  be  puzzled  as  to  the 
nature  and  tenure  of  his  interest  in  land  which  he  was 
entitled  to  enjoy  for-  ^,000  years,  minus  the  number  of 
years  which  have  elapsed  since  the  twentieth  year  of  the 
reign  of  Charles  11.  But  lie  shows  that,  beyond  his 
fee-simple  land,  he  held  other  land  of  a  different  nature 
and  tenure.  This  could  only  be  the  leasehold  property 
in  question ;  this  he  declares  to  be  part  of  his  ''  real 
estate  ;**  this  he  devises  to  the  trustees  to  be  sold ;  and 
all  that  he  so  devises  he  charges  with  the  two  legacies. 

I  am  therefore  of  opinion  that  the  decree  of  the 
Master  of  the  Rolls  ought  to  be  reversed,  and  that  there 
ought  to  be  a  declaration  in  favour  of  the  Appellant,  the 
heir-at-law,  that  the  legacies  were  charged  on  the  free- 
hold and  leasehold  lands  jointly. 

With  respect  to  costs,  the  decree  to  be  varied  by  allow- 
ing the  Appellant  the  costs  of  making  out  and  proving 
the  pedigree  as  heir-at-law.  -^ 
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BILL  V.  THE  SIERRA  NEVADA  LAKE  WATER 
AND  MINING  COMPANY. 

Ikc.U. 
npmS  was  a  motion  by  the  defendants  to  discharge  an     Before  The 
■^      order  of  Vice-Chancellor  Stuart^  granting  an  in-        ^ices  "' 
junction   to  restrain  the  Defendants   the  company  and  a  company 
their  officers  from  increasing  or  attempting  to  increase  the  J!^^.J?"".®*^ '" 
number  of  class  A  shares  in  the  company  beyond  SyOOO,  purposes  con- 
and  from  paying  or  authorizing  or  sanctioning  the  pay-  "/nd^jn^i^at 
ment  of  any  preferential  dividend  on  any  but  the  5,000  country,  but 


shares,  and  from  in  any  manner  acting  upon  or  carrying  "hareholderB* 

into  effect  a  resolution  of  the  28th  of  October,  1869.         ^e*^©  resident 

in  England. 
A  resolution 
The  company  was  incorporated  in  1864  by  an  act  of  ^"  paf«cd  at 
the  Californian  legislature,  its  principal  object  being  the  English  share- 
conveyance  of  water  by  an  aqueduct  from  Truckey  Lake  n^iny^heteu*^ 
to  Forest  City,  and  other  places  in  California.     By  the  tees  to  take 
act  of  incorporation  it  was  provided  that  the  company  crying  the 

might,  whenever  it  was  desired  to  increase  or  diminish  preference 
t  .1        11  .  o     1         1111         •  shares  to  an 

the  capital,  call  a  meetmg  of  the  shareholders   by  a  extent  not  a1- 

notice  signed  by  at  least  a  majority  of  the  trustees,  and  ^^g^p^^^'^t 

published  for  at  least  four  weeks  in  some  newspaper  of  stitution  of  the 

the  county  where  the  principal  place  of  business  was  appew?ng  that 

situate,  which  notice  was  to  specify  the  object  of  the  *^ere  was  no 
1       .  11  1  .  I    •  1111    intention  to 

meeting,  the  time  and  place  at  which  it  was  to  be  held,  create  prefer- 

and  the  amount  to  which  it  was  proposed  to  increase  or  *"^  "^*r?», 

*^     *^  except  with  the 

diminish  the  capital,  and  a  vote   of  two-thirds  of  the  sanction  of  the 

shareholders  in  amount  was  to  be  necessary  to  authorize  J^Lture^ 

such  increase.  HeW,  thatan 

^,      injunction 
A  tie  ought  not  to 
he  granted  to 

restrain  the  company  from  acting  on  the  resolution,  for  that  the  Court  will  not  in 

general  restrain  parties  from  applying  to  the  legislature,  whether  of  this  or  of  a  foreign 

coantry. 

Vol.  1—2.  N  D.F.J. 


Bill 

t;. 
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1859.  The  certificate  of  incorporation,  dated  the  24th  of  Au- 

gusty  1854,  stated  the  objects  of  the  company,  and  pro- 
vided that  its  capital  should  be  2,000,000  dollars,  divided 
The  Sierra    j^^^^  20,000  shares,  that  the  company  should  continue  for 

J^  EVADAy  ObC • 

Company,  fitly  years,  unless  sooner  dissolved  under  the  provisions 
of  the  law,  that  the  number  of  trustees  should  be  in  the 
first  instance  three,  and  that  the  principal  place  of 
business  should  be  at  Downieville  in  Sierra  County, 
California. 

The  shares  were  chiefly  taken  by  English  capitalists, 
and  the  company  took  an  oflice  in  Tokenhouse  Yard, 
London,  where  its  affairs  were  in  reality  principally  car- 
ried on.  The  capital  was  some  time  after  the  founda- 
tion of  the  company  legally  diminished  to  1,000,000 
dollars  in  10,000  shares. 

By  an  agreement  dated  the  17th  o{  April,  1856,  made 
between  all  the  then  shareholders  in  the  company,  it  was 
agreed  that  the  10,000  shares  should  be  divided  into  two 
classes,  class  A  and  class  C,  each  consisting  of  5,000 
shares,  and  that  the  owners  of  class  A  shares  should  be 
entitled  to  a  preferential  dividend  of  20/.  per  cent.,  and 
that  when  the  profits  were  sufficient  to  pay  the  same 
dividend  to  the  C  shareholders,  the  surplus  should  be 
divided  equally. 

This  agreement  was  acted  upon.     Shortly  afterwards 
by-laws    were   made,    providing,  among  other    things, 
^    for  the  election  by  the  shareholders  of  a  committee  to 
manage  the  business  in  London.  s 

In  June,  1857,  the  Plaintiff  became  a  shareholder  in 
the  company  by  purchasing  thirty-five  of  the  class  C 
shares. 

On  the   1st  of  June,  1859,  at  a  meeting  of  the  com- 
pany 
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panjy  a  resolution   was  passed  for  converting  800   C 

shares  into  A  shares.     The  Plaintiff  filed  a  bill  for  an         „ 

Bill 

injunction  to  prevent  the  company  from  carrying  this  o. 

resolution  into  effect.     The  injunction  was  granted  in  NbvadIT'&c. 

the   same  mouthy   and  nothing  further  was  done  upon  Company. 
that  resolution. 

At  the  half-yearly  meeting  of  shareholders^  held  in 
London  on  the  28th  of  October,  1859^  the  following 
resolution  was  passed : — 

'Mt  appearing  that  the  balance  of  outlay  to  Forest 
City,  including  the  Rudyard  Reservoir,  has  exceeded 
the  original  estimate  of  Mr.  Romayne  by  7,000/.,  to 
which  the  five  extra  miles  of  canal  and  branches  have  to 
be  added,  besides  the  costs  of  the  Camptonville  Exten- 
sion, amounting  to  l2flOOL,  and  that  the  conversion  of 
the  company's  C  shares  has  been  a  failure,  and  that  no 
addition  has  been  made  to  the  capital  to  cover  the  de- 
ficiency, it  was  then  resolved  that  the  directors  be 
authorized  to  take  the  necessary  steps  abroad  for  in- 
creasing the  A  capital  by  a  sum  not  exceeding  30,0002., 
so  as  to  perfect  the  works,  satisfy  the  shareholders 
who  are  wanting  shares  for  their  advances,  and  dis- 
charge the  remaining  obligations  of  the  company." 

The  bill  was  filed  by  the  Plaintiff  on  behalf  of  him- 
self and  all  the  other  shareholders  in  class  C.  except 
such  of  them  as  were  Defendants ;  and  it  alleged  that 
the  directors  intended  to  act  on  the  resolution,  and  issue 
new  preference  shares. 

The  Plaintiff  moved  for  an  injunction.  From  the 
affidavits  in  opposition  it  appeared  that  the  Defendants 
had  no  intention  of  attempting  to  issue  new  preference 
shares  merely  by  force  of  the  resolution,  but  that  in 
pursuance  of  it  instructions  had  been  sent  out  to  take 

N  2  steps 
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steps  to  procure  an  act  of  the.Californian  Legislature, 
sanctioning  an  increase  of  the  number  of  A  shares. 

V, 

NEVADiT'&c        ^^^  Vice-Chancellor  granted  the  injunction  as  prayed, 
CoifPAMT.     and  the  Defendants  appealed. 

Mr.  Bacon  and  Mr.  Rodwell  for  the  appellants. 

We  submit  that  the  Court  has  no  jurisdiction  to  make 
such  an  order  as  has  been  made  by  the  Vice-Chancellor, 
the  company  being  a  foreign  company  dealing  only  with 
immoveable  property  situate  abroad ;  and  the  appearance 
of  the  company,  though  it  would  waive  a  mere  irregu- 
larity, does  not  create  jurisdiction. — [The  Lord  Justice 
Turner:  Suppose  all  the  capital  to  have  been  sub- 
scribed here,  do  you  say  that  the  Court  would  not  have 
jurisdiction  to  prevent  the  application  of  it  to  purposes 
not  authorized  by  the  constitution  of  the  company?] — 
We  do  not  dispute  that  the  Court  might  do  that,  but  we 
say  that  this  is  a  company  constituted  according  to 
foreign  law,  having  its  principal  place  of  business  abroad, 
and  formed  for  carrying  out  an  undertaking  in  the  same 
country,  and  that  the  Court  has  no  jurisdiction  to  re- 
strain such  a  company  from  applying  to  the  legislature 
of  the  country  in  which  it  is  domiciled  for  a  variation  in 
the  terms  of  its  constitution.  This  is  like  a  bill  to 
restrain  an  application  to  Parliament — a  relief  which 
this  Court  is  not  in  the  habit  of  granting — and  there  is 
no  difference  in  principle  between  the  ordinary  case  of 
an  application  to  our  Parliament,  and  the  case  of  an 
application  to  the  Californian  legislature  on  behalf  of 
a  company  circumstanced  as  this  is.  The  case  is  very 
like  Stevens  v.  South  Devon  Railway  Company  (a). 

Mr.  Surrage  (Mr.  Malins  with  him)  for  the  Plaintiffi 

The 
(a)  13  Bern.  48. 


Bill 

V. 
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The  question  of  jurisdiction  is  settled  by  the  acquie-        1859. 
scence  of  the  company  in  the  former  injunction.     The 
company  is  for  all  practical  purposes  an  English  company. 
The  governing  body  is  here,  almost  all  the  shareholders    The  Sierra 
are  here,  and  almost  all  the  important  business  of  the      Compaht.  ' 
company  is  transacted  here.     To  increase  the  preferen- 
tial capital  is  a  step   not   authorized    by  the  by-laws 
or  by  the  act  of  incorporation. — [The  Lord  Justice 
Turner:  Could  not  the Californian  legislature  authorize 
it?] — If  it  does  so  we  must  submit:  we  shall  be  content 
with   an   injunction  restraining  the  company  from  in- 
creasing the  A  capital  without  legislative  sanction.    The 
resolution  proceeds  on  the  footing  that  the  company  can 
do  the  act  without  any  other  authority. 

Mr.  Biican  in  reply. 

The  evidence  plainly  shows  that  there  is  not  and 
was  not  when  the  bill  was  filed  any  intention  to  increase 
the  A  capital  without  first  obtaining  legal  powers  of  doing 
so.  An  injunction  might  be  granted  against  applying 
the  common  funds  for  that  purpose,  if  the  company  were 
about  to  do  so,  and  the  bill  were  properly  framed ;  but 
the  bill  makes  no  case  of  that  nature,  nor  would  the 
fiicts  support  such  a  case,  for  there  are  no  such  funds, 
and  the  expenses  can  only  be  met  by  a  subscription. 
The  relief  sought  is  simply  to  restrain  an  application  to 
the  legislature,  and  this  the  Court  will  not  do ;  Ware  v. 
Grand  Junction  Waterworks  Company  (a). 

The  Lord  Justice  Knight  Bruce. 

The  domicil  purpose  and  objects  of  the  Sierra  Nevada 
Company  are  such  that  in  my  judgment  the  Court  ought  « 

not  to  act  against  the  Defendants  for  the  purpose  of 

injunction 
(a)  2  K.  <^  M.  470. 
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injunction  in  such  a  case  as  the  present,  at  least  on  an 
interlocutory  application.      I  think  that  the  injunction 
and  order   should   be  discharged,  and  the  costs  before 
NEVADr&*/   the  Vice-Chancellor   and   here   be  made   cosU  in  the 
Company.       cause. 


The  Lord  Justice  Turner. 

On  the  opening  of  this  case  I  thought  it  might 
involve  questions  of  considerable  importance,  but  after 
having  heard  the  argument  I  do  not  think  that  it  does. 
I  do  not  consider  it  necessary  to  enter  into  the  question 
of  jurisdiction  or  into  the  question  as  to  the  power  of 
the  shareholders  in  this  country  to  direct  the  trustees 
to  do  an  act  not  authorized  by  the  powers  vested  in 
the  trustees.  All  that  the  shareholders  here  professed 
to  authorize  to  be  done  is  that  the  directors  shall  take 
the  necessary  steps  for  increasing  the  A  capital  to  an 
extent  not  exceeding  £30,000.  Now  the  necessary  steps 
to  be  taken  must  be  steps  to  be  taken  through  the 
medium  of  the  legislature  of  California^  or  through  the 
medium  of  the  trustees  in  California.  It  is  not  sug- 
gested that  any  proceeding  by  the  trustees  in  California 
could  enable  the  act  to  be  done  which  is  sought  to  be 
prohibited,  indeed  the  Plaintiff's  argument  is  that  though 
the  act  of  the  Californian  legislature  gives  power  to 
increase  the  capital  it  does  not  give  power  to  increase 
it  for  the  benefit  of  one  class  of  shareholders  at  the 
expense  of  another.  His  case  is,  that  they  cannot  do 
the  act,  and  the  evidence  shows  that  they  do  not  in- 
tend to  do  it  otherwise  than  by  means  of  an  application 
to  the  Californian  legislature.  The  case  therefore  which 
we  have  to  consider  is,  whether  there  is  any  equity 
upon  this  bill  to  restrain  the  trustees  from  applying  to 
the  Californian  legislature  to  enable  them  to  carry  out 
what  has   been  resolved   upon,  and  I  cannot  see  any. 

It 
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It  is  not  the   habit  of  this  Court  to  restrain  persons        1859. 

from  applying  to  the  legislature  of  this  country,  and  that 

being  so,  I  do  not  see  any  principle  which  can  justify 

the  Court  in  interfering  to  restrain  them  from  applying   ^"^  Sierra 

to  the  legislature  of  a  foreign  country.     It  is  said  that      Company. 

they  ought  not  to  be  allowed  to  do  so  at  the  expense 

of  the  company.      I  agree  there  may  be  an  equity  to 

restrain  them  from  applying  the  funds  of  the  company 

in  defraying  the  expenses  of  the  intended  application, 

but  there  is  no  such  case  before  us.     If  the  plaintiff 

meant  to  raise  this  question  he  should  have  amended  his 

bill  when  he  found  that  the  intention  was  to  apply  to  the 

Californian  legislature,  and  sought  for  an  injunction  to 

restrain  the  trustees  from  such  an  application  of  the  funds. 

I  am  of  opinion  that  the  injunction  should  be  dissolved, 

and  the  costs  in  both  Courts   be  made  costs   in  the 

cause. 


JOHNSTONE  V.  THE  EARL  OF  HARROWBY. 

rilHIS  was  ihe  appeal  of  the  Plaintiffs  from  the  deci- 
sion  of  Vice-Chancellor  Sir  W.  P.  Wood,  upon  a 
special  case.     The  hearing  before  the  Vice-Chancellor 
is  reported  in  Mr.  Johnson's  Reports  (a). 

The  facts  stated  upon  the  special  case  were  the  fol- 
lowing:— 

The  late  Lord  Dudley  Stuart,  shortly  after  the  execu- 
tion of  his  will  bearing  date  the  26th  of  November,  1853, 
by  a  codicil  thereto  without  date  made  the  following 
bequest: — 

"  I  hereby  bequeath  out  of  my  ready  money  in  my 

bankers* 
(a)  Page  425. 


Dec.  7, 14. 

Before  The 

Lord 
Chancellor 

Lord 
Campbell. 

Legacy  given 
simpliciter  by 
a  codicil  to  a 
legatee  to 
whom  another 
legacy  was 
given  by  a 
prior  codicil, 
neld  to  be  cu- 
mulative and 
payable  out  of 
the  same  funds 
and  upon  the 
same  condi. 
tions,  including 
exemption 
from  legacy 
duty. 
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1859.  bankers'  hands,  money  invested  in  the  public  funds,  and 
other  my  personal  estate  not  consisting  of  an  estate,  in- 
terest, charge  or  incumbrance  upon  lands  or  heredita- 
The  Eael  of  ments  within  the  meaning  of  the  statute  9  Geo.  2,  c.  36, 
the  sum  of  500/.  to  the  Literary  Association  of  the 
Friends  of  Poland^  the  said  sum  to  form  part  of  the 
ordinary  funds  of  the  said  society,  and  to  be  applied 
accordingly  at  the  discretion  of  the  council  thereof." 

The  testator  died  at  Stockholm  on  the  17th  of  Novem- 
ber, 1854,  having  executed  a  second  codicil  to  his  will 
bearing  date  the  day  of  his  death,  whereby  he  made  the 
following  bequest : — 

"  I  give  and  bequeath  to  the  Literary  Association  of 
the  Friends  of  Poland  in  London  the  sum  of  1,000/.** 

The  testator's  estate  at  his  death  consisted  of  an 
amount  of  pure  personalty  more  than  sufficient  to  pay 
his  debts  and  legacies,  including  the  above  bequests  to 
the  Literary  Association  of  the  Friends  of  Poland,  and 
of  a  considerable  amount  of  money  on  mortgage  and 
other  mixed  personalty. 

The  questions  submitted  upon  the  special  case  for  the 
consideration  of  the  Court  were :  — 

1.  Whether  the  legacy  of  1,000/.  given  by  the  second 
codicil  was  cumulative,  or  substitutional,  for  the  legacy 
of  500/.  bequeathed  by  the  first  codicil. 

2.  If  the  legacy  of  1,000/.  was  cumulative,  whether 
it  was  payable  out  of  the  same  fund  as  the  legacy  of 
500/.  was  directed  to  be  paid  out  of;  or  if  not,  then  out 
of  what  funds,  and  in  what  proportions  and  to  what 
amount  in  the  whole. 

The 
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The  Plaintiffs  were  certain  members  of  the  council  of       1869. 

the  Literary  Association  of  the  Friends  of  Poland;  the     « 

Defendants^  the  executors  of  the  testator.  «. 

The  Earl  or 
Haerowbt. 
The  answer  of  the  Vice-Chancellor  to  the  questions 

was   that  the  legacy  of  1,000/.  given  by    the  second 

codicil  was  cumulative ;  but  was  not  payable  out  of  the 

fond  out  of  which  the  legacy  of  500/.  was  directed  to  be 

paid;  but  out  of  the  testator's  general  personal  estate ; 

and  that  it  must  therefore  abate  according  to  the  proper- 

don  that  the  mixed  bore  to  the  pure  personalty. 

A  third  question  not  submitted  expressly  by  the  spe- 
cial case  was  raised  in  the  course  of  the  argument  upon 
the  appeal,  viz.,  whether,  as  the  legacy  of  500/.  was  ex- 
pressly given  by  the  first  codicil  clear  of  legacy  duty, 
the  second  legacy  was  also  exempt  from  legacy  duty. 
This  question  the  Lord  Chancellor  consented  also  to 
hear  and  determine,  all  parties  to  the  special  case  joining 
in  a  request  that  he  would  determine  it,  and  undertaking 
to  amend  the  special  case  so  as  expressly  to  embrace  the 
question. 

Mr.  G.  M.  Giffard  and  Mr.  E.  Beales,  for  the  Plain- 
tiffs  in  support  of  the  appeal. 

There  cannot  be  a  doubt  that  the  bequest  of  1,000/. 
given  by  the  second  codicil  in  this  case  is  cumulative, 
though  given  simpliciter,  without  any  words  of  addition. 
The  rule  upon  this  subject  is  well  expressed  by  Sir 
John  Leach,  in  Hurst  v.  Beach  (a),  where,  speaking  of 
the  presumption  against  the  intention  of  a  double  gift, 
be  says,  *'  The  Court  raises  this  presumption  only  where 
the  double  coincidence  occurs  of  the  same  motive,  and 
the  same  sum,  in  both  instruments.     It  will  not  raise  it 

if 
(tt)  5  Mad.  351. 
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1859.  if  in  either  instrument  there  be  no  motive,  or  a  different 
motive,  expressed,  although  the  sums  be  the  same ;  nor 
will  it  raise  it  if  the  same  motive  be  expressed  in  both 
The  Earl  op  instruments,  and  the  sums  be  different."  In  the  instru- 
ments  in  the  present  case  no  motive  is  expressed,  and 
the  gifts  differ  largely  in  amount.  The  Court  will  not 
hold  that  a  bequest  in  a  will  is  revoked  by  a  codicil ;  un- 
less the  intention  to  revoke  is  perfectly  clear.  We  sub- 
mit that  the  second  legacy  is  payable  also  out  of  the 
same  funds  as  the  first.  Upon  that  point  the  Vice- 
Chancellor,  in  his  judgment,  drew  a  distinction  between 
cases  in  which  the  second  gift  has  been  a  gift  simpliciter, 
and  those  in  which  it  has  been  accompanied  by  express 
words  of  cumulation  or  addition.  But  why  are  we  at 
liberty  to  infer  from  the  mere  omission  of  express  words 
of  accretion,  that  the  testator's  intention  expressed  as  to 
the  first  legacy  does  not  continue  as  r^ards  the  second  ? 
It  has  been  more  than  once  held  that  legacies  given  sim- 
pliciter without  words  of  accretion  to  a  prior  legacy,  and 
legacies  given  expressly  in  addition  to  a  prior  l^acy 
stand  on  precisely  the  same  footing;  Suisse  v.  Lord 
Lowther  (a) ;  Lee  v.  Pain  (6).  The  cases  relied  upon 
by  the  Vice-Chancellor  as  establishing  the  distinction 
upon  which  he  went  were  Leacroft  v.  Maynard  {c) ; 
Crowder  v.  Clowes  {d) ;  Day  v.  Croft  (c).  But  in  Zea- 
croft  v.  Maynardy  the  words  "  in  addition  to "  did  not 
occur,  the  second  legacy  being  given  simpliciter,  and 
the  decision  was  that  the  second  legacy  was  payable  out 
of  the  same  fund  as  the  first.  That  is  clearly  therefore 
an  authority  in  our  favor,  and  we  submit  that  the  princi- 
ple upon  which  the  decision  in  that  case  was  founded  also 
governs  the  present;  viz.,  that  the  testator,  when  he 
bequeathed  a  second   legacy  simpliciter  to  the    same 

society, 

(«)  2  Hare,  424.  Bro.  C.  C.  233. 

(6)  4  Hare,  218.  {d)  2  Vt%,jun.  449. 

(f)  1   Vti,  jun.  279;  S.  C,  3  (e)  4  Beav.  561. 
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society,  must  be  presumed  to  have  intended  to  introduce        1859. 

into  the  second  gift  the  condition  of  payment  out  of  the     _      ' 

°  '^  "^  Johnstone 

fund  designated  by  the  first  codicil.     In   Crowder  v.  v. 

Clowes  (a),  and  Bay  v.  Croft  (J),  the  words  "  in  addition  '^hIr^owbt? 
to**  were  no  doubt  used,  but  the  judgments  in  those  cases 
afford  no  ground  for  inferring  that  if  the  words  *'  in  addi- 
tion to "  had  not  been  expressed,  the  Court  would  not 
still  have  held  the  second  gifts  to  have  been  in  addition 
to  the  first,  and  attended  with  the  same  incidents.  In- 
dependently of  the  authorities  there  can  be  but  little 
doubt  that  what  the  testator  here  meant  was  to  increase 
the  legacy  first  given  by  the  total  amount  of  the  second 
gift,  and  consequently  that  it  should  be  raisable  out  of 
the  same  funds,  which  was  the  only  way  in  which  that 
intention  could  be  effectuated.  Without  calling  upon 
the  Court  to  lay  down  an  abstract  rule,  that,  wherever 
a  second  legacy  is  given  to  a  legatee  it  is  to  be  attended 
with  the  same  incidents  as  the  first  bequest  to  him,  it  is 
submitted  that  there  is  an  intention  on  the  part  of  the 
testator,  apparent  upon  the  instruments  in  this  case,  that 
the  1,500/.,  the  aggregate  amount  of  the  two  legacies, 
is  to  be  raised  out  of  the  funds  indicated  in  the  first 
codicil.  If  that  intention  be  acted  upon  it  will  follow 
of  coarse  that  both  legacies  will  be  equally  free  from 
legacy  duty,  that  being  one  of  the  incidents  attached  by 
the  first  codicil  to  the  legacy  of  500/.  The  point  has 
also  been  more  than  once  so  ruled  by  authority  ; 
Cooper  V.  Day  (c) ;  Tlie  Earl  of  Shaftesbury  v.  The 
Duke  of  Marlborough  (rf). 

Mr.  Daniel  and  Mr.  Prendergast,  in  support  of  the 
Vice-Chancellor's  decision. 

The  proposition  that  the  second  legacy  is  also  free 
from  legacy  duty  cannot  be  supported.     The  first  legacy 

is 

(a)  2  Ves.jun.  449.  -  (c)  3  Mer.  154. 

(6)  4  Beav.  561.  (d)  7  Sim.  237. 
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1859.       18  a  demonstrative  legacy,  and  the  second  merely  a  ge- 

.  neral   one.     Their   incidents    cannot   therefore   be   the 

Johnstone 

V.  same.     Suppose  the  first   legacy  had  been  of  ''500/. 

The  Earl  op  ^yj  ^f  ^y  g^Q^j^  j,j  jjjg  funds,"  and  the  second  '*  of 
1,000/.,*'  and  the  testator  had  died  possessed  of  only 
500/.  stock  in  the  funds,  but  leaving  other  assets 
amply  sufficient  to  provide  for  both  legacies:  could  it 
be  said  that  the  second  gift  must  fail  because,  being 
cumulative,  it  is  attended  with  the  same  incidents  as 
the  first?  The  fallacy  in  the  argument  on  the  other 
side  is  in  applying  to  a  legacy  held  to  be  cumulative 
by  implication  of  law  every  incident  that  has  been  held 
to  apply  to  legacies  cumulative  by  force  of  the  expres- 
sions used  in  the  bequest  The  rules  applicable  to  the 
two  descriptions  of  cumulative  bequests  are  not  neces- 
sarily the  same.  The  effect  of  the  words  "  in  addition 
to"  is  for  instance  to  agglomerate  the  two  legacies  into 
one  lump  sum,  for  which  one  receipt  only  would  be  neces- 
sary in  an  administration  suit,  whereas  the  gift  of  a 
second  legacy  sirapliciter  without  more  is  in  effect  a 
bequest  of  a  second  distinct  legacy,  not  a  mere  enlarge- 
ment of  the  first,  and  in  respect  of  that  a  second  receipt 
would  be  required.  If  we  are  to  speculate  on  what  may 
have  been  the  testator*s  intention,  the  probability  is  that 
he  intended  to  give  only  the  1,000/.;  and  that,  being  in 
extremis  when  he  made  the  second  codicil,  he  had  for- 
gotten the  first  bequest.  A  second  legacy,  given  expressly 
in  addition  to  a  prior  legacy,  means  something  more  than 
a  legacy  merely  cumulative  by  inference  of  law.  It  is 
submitted  that  the  decision  below  is  the  right  one,  and 
that  the  effect  of  a  different  decision  would  be  to  super- 
sede the  authorities  upon  the  subject,  and  to  attach  by 
force  of  law  in  every  case  the  same  incidents  to  legacies 
simply  cumulative  as  those  which  have  been  decided  to 
belong  to  legacies  given  expressly  in  addition. 

Mr. 
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Mr.  O.  M.  CHffard  in  reply.  Where  a  legacy  given  1859. 
simpliciter  is  cumulative,  and  full  effect  can  be  given  to  the  ^-^^'^^ 
second  only  by  holding  it  to  be  subject  to  the  same  inci-  «. 

dents  as  the  first,  there,  the  necessary  inference  from  the  '^^  ^^"  ®' 
instruments  being  that  the  testator's  intention  when  he 
gave  the  first  legacy  continued  when  he  gave  the  second, 
the  irresistible  implication  is  that  the  second  legacy  was 
intended  to  be  subject  to  all  the  incidents  of  the  first. 

They  cited  also  Hooley  v.  Hatton  {a) ;    Cookson  v. 
Hancock  (b) ;  Mann  v.  Fuller  (c) ;  Russell  v.  Dixon  {d). 

Judgment  reserved. 


The  Lord  Chancellor. 

Although  in  this  special  case  a  question  is  put,  whe-  ^^«  ^^* 
ther  the  legacy  of  1,00021  given  by  the  second  codicil  is 
cumulative,  or  substitutional  for  the  legacy  of  500/.  given 
by  the  first  codicil, — both  sides  now  very  properly  agree 
that  it  is  cumulative — which  it  clearly  is  according  to 
the  intention  of  the  testator  and  according  to  all  the  au- 
thorities. 

The  great  question  debated  before  me  was,  ''whether 
the  legacy  of  1,0002.  is  payable  out  of  the  same  fund  out 
of  which  the  legacy  of  500/.  is  payable  ?  *'  or,  in  other 
words,  whether  the  precaution  expressly  and  anxiously 
taken  by  the  testator  in  the  first  codicil  to  guard  against 

the 

(c)  1    Bro.   a   C.   390,  n.;      Myir/^  Cr,  606. 
S.  C,  2  Dick.  461.  (c)  Kay,  624. 

(6)  1   Keen,  817;    S.  C,  2  (<0  4  H.  L.  Cat  293. 
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the  Mortmain  Act,  so  that    the  bequest  should  be  ef- 

,  fectual,  is  sufficient  to  protect  the  second  lefifacy  from 

o.  the  operation  of  that  act  ? 

The  Earl  op 
Harrowby. 

Upon  this  question,  after  great  consideration,  and  with 

great  reluctance,  I  differ  in  opinion  from  Vice-Chancellor 

Sir  W.  Page  Wood. 

The  intention  of  the  testator,  I  think,  must  have  been 
that  both  legacies  should  be  subject  to  the  same  inci- 
dents. When  he  made  the  first  codicil  in  the  end  of 
1853,  or  the  beginning  of  1854,  he  was  well  aware  of 
the  Mortmain  Act,  and  he  expressly  refers  to  it,  with  the 
view  that  the  charity  which  was  the  object  of  his  bounty 
should  have  the  full  benefit  of  the  legacy.  When  he 
made  the  codicil  of  the  17th  of  February,  1854,  leaving 
an  additional  sum  to  the  same  charity  simpliciter,  as  he 
must  have  been  still  aware  of  the  Mortmain  Act,  he 
could  not  mean  to  violate  its  provisions  and  profess  to 
confer  a  further  benefit  on  the  charity  which  might  be 
almost  illusory.  Although  he  does  not  repeat  the  words, 
he  must  have  meant  that  the  1,000Z.  *'  should  form  part 
.  of  the  ordinary  funds  of  the  said  society,  and  should  be 
applied  accordingly  at  the  discretion  of  the  council 
thereof."  He  might  reasonably  suppose  that  it  was 
unnecessary  to  reiterate  these  directions,  as  the  SOOiL 
and  the  1,000/.  of  necessity  were  to  form  one  fund ;  and 
he  might  reasonably  suppose  that  the  conjoint  fund  would 
be  subject  to  the  same  incidents. 

I  am  bound  to  say  that  the  authorities  appear  to  tito 
in  accordance  with  this  intention.  Since  the  case  of 
Leacroft  v.  Maynard  (a),  decided  by  Lord  Thurhw,  the 
rule  has  prevailed  as  laid  down  by  Lord  Ahanley,  M«  R., 

in 

(a)  3  Bro,  C.  C.  233;  S.  C,  1  Vet.jun,  279. 
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in  the  subsequent  caae  of  Crowder  v.  Clowes  {a)y  "  that 
substituted  and  added  legacies  shall  be  raised  out  of  the 
same  fund  and  subject  to  the  same  conditions."     Added  «. 

legacies  are   put   on    the  same    footing  as   substituted    j|^,iRoJigy*^ 
legacies ;  and  the  test  proposed  is^  whether  the  second 
legacies  really  are  in  point  of  law  and  in  effect  substi- 
tuted or  addedy — not  whether  they  are  declared  to  be  so 
by  the  codicil  bequeathing  them. 

In  the  present  case  it  is  admitted  that  the  legacy  of 
IftOOL  is  in  point  of  law  and  in  effect  cumulative,  or 
''  given  in  addition  to  the  legacy  of  500/."  The  distinc- 
tion taken  between  this  case  and  the  cases  relied  upon 
by  the  Appellants  is,  that  in  those  cases  the  codicil  con- 
tains the  words  ''  in  addition  to  my  former  legacy/'  or 
words  equivalent ;  whereas  here  no  words  are  used  ex- 
pressly to  connect  the  two  legacies.  During  the  argu- 
ment the  counsel  for  the  Respondents  contended  that  if 
in  the  second  codicil  the  testator  had  inserted  the  words 
**  in  addition  to  the  sum  of  500/./'  I  bequeath  to  the  so- 
ciety the  sum  of  1,000/.;  or,  without  the  words  "in 
addition  to  the  sum  of  500/."  he  had  said  **  I  bequeath 
to  the  society  the  further  sum  of  1,000/./' the  general  rule 
would  have  prevailed,  and  both  would  have  been  subject 
to  the  same  incidents.  But  the  law  declares  the  second 
legacy  to  be  cumulative— or  added  to  the  first— and  there 
is  no  necessity  to  express  what  the  law  implies  and  de- 
clares. Expressio  eorum  quae  tacit^  insunt  nil  operatur. 
The  Respondent's  counsel  insisted  that  to  make  the 
second  legacy  subject  to  the  same  incidents  as  the  first, 
it  is  necessary  that  the  codicil  giving  the  second  legacy 
should  have  some  words  evidencing  the  intention  of 
blending  the  two  funds.  But  here  the  two  funds  must 
evidently  be  blended  together,  as  they  go  to  the  same 

persons 
(a)  2  Va^jun.  449. 
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1859.  persons  and  for  the  same  purposes;    and  there  could 

v^v^-<*  hardly  be  a  necessity  to  express  an  intention  that  what 

JOBMSTONB  •'  ,  '  * 

V.  is  known  to  be  inevitable  shall  come  to  pass. 
Thb  Earl  or 


Harrowbt. 


For  these  reasons,  which  do  not  require  an  analysis  of 
the  various  authorities  cited  at  the  bar,  I  am  of  opinion 
that  the  decree  of  the  Vice-Chancellor  on  this  point 
must  be  reversed,  and  that  there  must  be  a  declaration 
that  the  legacy  of  1,000/.  is  payable  out  of  the  same 
fund  out  of  which  the  legacy  of  500/.  is  payable. 

At  the  close  of  the  argument  a  question  was  stated 
which  is  not  raised  by  the  special  case,  whether  the 
legacy  of  1 ,000/.  is,  like  the  legacy  of  500/.,  to  be  paid 
without  deduction  for  the  legacy  duty ;  and  both  parties 
expressed  a  wish  that  I  should  give  my  opinion  upon 
this  question,  to  which  I  agreed,  the  case  being  amended 
to  embrace  it. 

Had  this  point  been  entirely  new  I  might  have  enter- 
tained a  doubt  about  it — on  the  ground  that  the  deduction 
or  non-deduction  of  the  legacy  duty  may  be  considered  re- 
ferable to  the  amount  of  the  sum  bequeathed ;  as  allow- 
ing the  legacy  duty  to  the  legatee  is  in  effect  the  bequest 
of  an  equivalent  sum,  plus  the  nominal  amount  of  the 
legacy.  But  in  the  Ikrl  of  Shaftesbury  v.  Duke  of 
Marlborough  (a),  it  was  decided  that,  where  there  has 
been  a  substitution,  the  substituted  legacy  has  impliedly 
the  incident  of  being  free  from  legacy  duty  which  was 
expressly  given  to  the  original  legacy ;  and,  as  subsd- 
tuted  and  added  legacies  have  been  hitherto  placed  in 
this  respect  on  the  same  footing,  I  think  it  better  to 
make  no  distinction  between  them,  and  to  declare  that 
the  added  1,000/.  legacy  is  payable  without  deduction 
for  legacy  duty. 

(a)  7  Sim.  237. 
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1859. 


VENNING  V.  LOYD. 

rilHIS  case  came  before  the  Court  upon  two  separate  Nov.  23,  24. 

"^    appeals  by  the  two  Defendants  to  the  suit,  from  an  ^^-  *^' 

order  made  before  decree  for  payment  of  the  fund  in  dis-  ^^   * 

pute  into  Court,  from  the  decree  at  the  hearing,  and  from  Chancellor 

the  order  on  further  consideration  made  by  Vice-Chan-  Campbell 

cellor  Wood  in  the  cause.  ^  *"^  ^** 

Lords  Jus- 
tices. 
The  short  facts  are  extracted  from  the  judgment  of  A  policy  was 

the  Lord  Justice  Turner.  ^^^^^^  ^>* 

an  Assarance 

Company 

Walter  Charles  Venning ^  the  Plaintiff  in  the  suit,  was  carrying  on 

and  had  for  several  years  been  a  solicitor  carrying  on  ^^]^^I?i 

business  in  London^  in  partnership  with  Messrs.  Naylor  and  London^ 

and  Robins.     For  some  years  previous  to  the  24th  of  ^^^^^^  ^f  ^i^^ 

October,  1854",  the  Plaintiff,  Walter   Charles  Venning ,  insured,  the 
-  .  .  11  t.  rt  y        insurance 

from  time  to  time  made  advances  of  money  to  Hooert  money  was 

Henderson  Robertson,  a  merchant,  also  carrying  on  busi-  <?la>n™ed  on  the 

•^     °  one  hand  by  a 

ness  in  London^  and  Robert  Henderson  Robertson  also  mortgagee  in 

from  time  to  time  became  indebted  to  the  Plaintiff's  firm  o^^he  other 

for  professional  business  transacted  by  them  for  him.         by  a  trustee 

^  under  a 
I>y  5fo<cA  se- 
questration. 
The  trustee  raised  an  action  of  "  count  and  reckoning  "  in  the  Court  of  Session  in 
Seotlnnd,  and  the  mortgagee  instituted  a  suit  in  the  Court  of  Chancery  in  England, 
each  of  them  being  a  party  to  the  litigation  commenced  by  the  other.  An  order  was 
made  in  the  suit  for  payment  of  the  policy  monies  into  Court,  without  prejudice  to  letters 
of  arrestment  which  had  issued  in  Scotland,  By  the  decree  in  the  suit  an  account 
was  directed  of  what  was  due  to  the  mortgagee  on  his  securities,  and  he  was  declared 
nititled  to  a  lien  on  the  policy  monies  for  what  should  be  so  found  due.  The  trustee 
attended  before  the  Chief  Clerk  on  the  taking  of  the  accounts,  and  on  further  considera- 
tion the  monies  in  Court  were  ordered  to  be  paid  to  the  mortgagee.  Held,  on  appeals 
by  the  trustee,  from  the  interlocutory  order  and  decrees,  that  the  appeals  ought  to  be 
dismissed^  the  Lord  Chancellor  holding  that  the  appellant  had  acouiesced  in  the  decrees 
by  attending  before  the  Chief  Clerk,  and  the  Lords  Justices  holding  (dissentiente  the 
Lord  Chancellor)  that  the  circumstance  of  the  action  in  Scotland  having  been  brought 
to  an  issue  before  the  commencement  of  the  suit  in  this  Court,  was  not  a  ground  for 
refusing  to  make  the  order  and  decrees  under  appeaL 

Vol.1— 2.  O  D.F.J- 
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1869,  By  an  indenture  dated  the  7th  oi  January ^  1851,  exe- 

cuted in  this  country,  and  made  between  the  said  Robert 
Henderson  Robertson^  therein  described  as  of  Lothburyy 
in  the  City  of  London^  merchant,  of  the  one  part,  and 
the  Plaintiff  of  the  other  part,  Robert  Henderson  Ro- 
bertson  assigned  to  the  Plaintiff  a  policy  of  insurance 
which  he  had  effected  in  the  Scottish  Widows*  Fund  and 
Life  Assurance  Society,  for  the  sum  of  6,000/.,  payable 
within  three  months  after  proof  of  his  death  ;  and  other 
securities  were  given  by  Robert  Henderson  Robertson  to 
the  Plaintiff,  as  to  which  no  question  arose  in  the  suit. 

On  the  27th  of  January,  1851,  the  Plaintiff  gave 
notice  to  the  Insurance  Office  of  the  assignment  to  him 
of  the  5,000^  policy.  This  assignment,  although  abso- 
lute on  the  face  of  it,  was  in  fact  made  to  secure  to  the 
Plaintiff  the  amount  then  due  to  him ;  but  before  the 
24th  of  October,  1854,  the  security  had  been  extended 
by  subsequent  instruments,  all  of  which  were  also  exe- 
cuted in  England,  to  cover  the  Plaintiff's  subsequent 
advances,  and  also  what  was  due  to  the  Plaintiff's  firm 
for  the  business  transacted  by  them  on  Robertson^s 
account. 

The  Scottish  Widows*  Fund  and  Life  Assurance  So- 
ciety,  in  which  the  policy  for  5,000/.  was  effected,  was  an 
Insurance  Office  carrying  on  business  both  in  Edinburgh 
and  London,  and  empowered  by  act  of  parliament  to  sue 
and  be  sued  in  the  names  of  its  trustees,  in  all  Courts  in 
any  part  of  the  United  Kingdom  or  elsewhere.  Robert 
Henderson  Robertson  had  formerly  carried  on  some 
business  in  Scotland,  and  on  the  24th  of  October,  1854, 
his  estate  was  sequestered  according  to  the  law  of  Soot- 
land;  and  David  M'Cubbin,  an  accountant  at  Glasgow^ 
one  of  the  Defendants  in  the  suit,  was  appointed  trustee 
of  the  sequestered  estate. 

On 


LOTD. 
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On   the  22nd  of  August^  1857,   Robert  Henderson        1859. 
Robertson  died;  and  on  the  4th  of  September,  1857,  the      ^^ 
Defendant  David  M^Cubbin  raised  an  action  of  ''count  v. 

and  reckoning/'  in  the  Court  of  Session  in  Scotland, 
against  the  Plaintiff  Walter  Charles  Venning,  in  effect, 
for  an  account  of  the  estate  of  Robertson  possessed  by 
him,  and  of  his  dealings  therewith,  and  payment  of  the 
balance  which  might  be  due  from  him  on  the  account. 
In  this  action  the  Defendant  M*Cubbin,  on  the  4th  of 
September,  1857,  laid  an  arrestment  '' jurisdictionis  fun- 
dandae  caus&"  on  the  monies  assured  by  the  5,000/.  po- 
licy in  the  hands  of  the  Scottish  Widows'  Fund  and  Life 
Assurance  Society,  and  afterwards  on  the  7th  of  Septem-- 
ber,  1857,  he  laid  a  further  arrestment  on  those  monies 
in  the  hands  of  the  Assurance  Society  until  security 
should  be  given  to  answer  his  claim  in  the  action. 

The  monies  coming  due  upon  the  policy  having  been 
thus  arrested  in  the  Scotch  suit,  the  Plaintiff  Walter 
Charles  Venning  appeared  in  that  suit,  and  a  condescend- 
ence having  been  exhibited,  he  put  in  his  answer  thereto, 
but  before  putting  in  the  answer,  and  on  the  2nd  of  Fe* 
bruary,  1838,  he  filed  the  bill  in  this  suit  against  the 
trustees  of  the  Assurance  Society  2ind  David  M'Cubbin; 
and  in  his  answer  to  the  condescendence,  by  which  he 
claimed  a  very  large  balance  to  be  due  to  him,  he  stated 
the  filing  of  his  bill,  and  that  his  claim  had  been  thereby 
brought  under  the  cognisance  of  this  Court.  He  pleaded, 
amongst  other  things,  that  he  was  not  bound  to  account 
except  according  to  the  law  and  practice  of  England; 
and  that  the  action  ought  to  be  sisted  until  the  issue  of 
the  proceedings  in  this  Court.  The  Scotch  suit  was 
still  pending;  but  no  decree  or  sentence  had  yet  been 
pronounced  on  it.  It  was  stated  only  to  have  reached 
the  stage  of  a  revised  condescendence. 

0  2  The 
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1869.  The  Plaintiff,  by  his  bill  in  this  cause,  prayed  pay- 

ment of  the  monies  assured  by  the  policy,  and  the  De- 
fendant, M^Cvbbin^  appeared  to  the  bill.  By  an  order 
made  in  the  cause,  bearing  date  the  2ist  of  April,  1858, 
and  which  was  made  upon  a  motion  on  which  the  De- 
fendant M'Cubbin  appeared,  it  was  ordered  that  the 
Defendants,  the  trustees  of  the  Assurance  Company,  should 
pay  into  Court  6,375/.  6^.  lOd.,  the  balance  of  the  monies 
due  upon  the  policy,  to  the  account  of  the  trustees,  sub- 
ject to  the  further  order  of  the  Court,  but  that  such 
payment  should  be  without  prejudice  in  any  manner  to 
the  Scotch  letters  of  arrestment,  and  the  execution  there- 
of, and  it  was  ordered  that  the  monies,  when  so  paid  in, 
should  not  be  paid  out  or  disposed  of  without  notice  to 
the  Plaintiff,  and  to  the  Defendant  M'Cubbin.  This 
order  was  made  upon  an  affidavit  of  the  Plaintiff  which 
contained,  amongst  others,  the  following  paragraphs  : — 

Paragraph  2,  *^  I  acted  as  the  attorney  and  solicitor 
of  Robert  Henderson  Robertson,  in  the  bill  in  this  cause 
mentioned,  from  the  year  1841,  down  to  a  short  time 
preceding  the  date  of  his  decease  in  1857 ;  during  the 
whole  of  that  time  he  resided  with  his  family  in  or  near 
London.** 

Paragraph  7, ''  The  said  policy  of  insurance  on  the 
life  of  Robert  Henderson  Robertson,  in  the  bill  in 
this  cause  mentioned,  as  I  have  been  informed  by  a 
clerk  of  the  society  at  the  London  office,  was  founded 
upon  a  proposal  made  by  Robert  Henderson  Robertson 
to  the  office  in  London,  he  being  at  that  time  resident 
in  London** 

Paragraph  15,  ''The  several  deeds,  memoranda  and 
agreements  set  forth  in  the  bill  filed  in  this  cause,  and 
which  were  executed  by  Robert  Henderson  Robertson 

in 
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in  my  favor,  were  severally  prepared  and  executed  in  1859. 
London^  and  are  in  the  English  form,  and  all  the 
dealings  and  transactions  between  Robert  Henderson 
Robertson  and  myself,  or  my  firm  of  Venning ^  Naylor 
and  Robins,  were  had  in  London.'*  And  other  para- 
graphs in  which  he  said,  ''The  transactions  and  deal- 
ings between  me  and  Robert  Henderson  Robertson,  and 
between  him  and  my  firm,  extend  over  about  sixteen 
years,  and  were  very  numerous ;  the  items  of  disburse- 
ments in  the  cash  account  alone  amounting  to  about  six 
hundred  in  number,  and  very  many  memoranda  and 
vouchers  passed  between  me  and  my  firm  and  Robert 
Henderson  Robertson,  which  will  require  to  be  construed 
according  to  English  law ;  and  amongst  other  items  of 
account  are  very  voluminous  bills  of  costs  of  my  firm 
against  Robert  Henderson  Robertson,  which  can  only  be 
taxed  so  far  as  the  same  are  now  liable  to  taxation  by 
the  taxing  officers  of  the  Courts  of  law  or  equity  in 
England." 

After  the  making  of  this  order,  and  on  the  3rd  of 
Mag,  1858,  the  Defendant  M^Cubbin  put  in  his  answer 
in  this  suit,  in  which  he  referred  to  an  affidavit  filed  in 
this  cause  by  his  solicitor,  stating  the  proceedings  in 
Scotland,  and  also  stating  that  the  Scottish  Widows* 
Fund  and  Life  Assurance  Society  had  its  head  office  in 
the  city  of  Edinburgh,  and  was  therefore  subject  to  the 
jurisdiction  of  the  Court  of  Session  ;  that,  according  to 
the  law  of  Scotland,  the  society  and  the  trustees  of  the 
society  were  judicially  prohibited  by  the  arrestments 
from  parting  with  the  possession  of  any  sums  or  debts 
due  by  them  to  Walter  Charles  Venning,  to  the  extent 
of  10,000/.,  and  were  bound  to  retain  them  unless 
Walter  Charles  Venning  found  security  in  the  books  of 
the  Court  of  Session,  that  the  debts  or  sums  to  the 
extent  of  10,000/.  should  be  made  forthcoming  to  David 

M^Cubbin 
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1859.  M^Cubbin  as  trustee  as  aforesaid,  and  until  the  Court  of 
Session  therein,  and  in  consideration  of  the  security 
being  found,  loose  and  discharge  the  arrestments  against 
the  Plaintiff:  that  the  arrestments,  by  the  law  of  Scot- 
land,  gave  the  Defendant  JtPCubbin,  as  trustee,  a  pre- 
ference before  other  creditors  of  the  Plaintiff,  if  any 
there  were,  to  the  extent  of  10,000/.  over  the  debts  and 
assets  belonging  or  due  to  him  in  the  hands  of  the 
Scottish  Widows'  Fund  and  Life  Assurance  Society; 
and  that  they  further  entitled  him  (M^Cubbin),  as  soon 
as  he  obtained  judgment  in  the  Court  of  Session  suit 
against  the  Plaintiff,  to  apply  to  the  Court  of  Session 
in  the  form  of  a  summons  of  forthcoming,  and  the  Court 
would  under  such  summons  ordain  the  Assurance  Society 
to  pay  to  the  Defendant  M'Cubbin  the  sums  or  debts  in 
their  hands  due  or  belonging  to  the  Plaintiff,  to  the  ex- 
tent of  the  sum  found  due  in  the  suit.  The  answer 
further  stated,  That  the  Court  of  Session  in  the  afore* 
said  circumstances  was  a  competent  and  proper  Court  to 
try  the  question  of  debt  between  the  Plaintiff  and  the 
Defendant  M*Cubbin,  and  was  also  a  competent  Court 
to  fence  and  arrest  the  monies  in  the  hands  of  the  Scottish 
Widows'  Fund  and  Life  Assurance  Society,  and  had  begun 
the  exercise  of  their  jurisdiction  to  try  the  question  of 
debt,  and  had  attached  the  sum  or  sums  due  under  the 
policies  to  the  aforesaid  effect,  before  any  bill  in  Chan- 
cery was  filed  by  the  said  Plaintiff  to  compel  the  Scottish 
Widows'  Fund  and  Life  Assurance  Society  to  pay  over 
the  contents  of  the  policies  to  the  Plaintiff. 

The  Plaintiff  then  gave  notice  of  motion  for  a  decree, 
and  on  the  13th  of  December,  1858,  a  decree  was  made 
in  the  presence  of  all  parties,  directing  an  account  of 
what  was  due  to  the  Plaintiff  on  his  securities,  and  de- 
claring that  he  was  entitled  to  a  lien  on  the  policy  monies 
for  the  amount  to  be  found  due. 

In 
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In  pursuance  of  this  decree  the  parties  went  before  1859. 
the  Chief  Clerk  of  the  Vice-Chancellor  to  take  the  ac- 
counts. It  was  stated  at  the  bar  that  the  Defendant 
JtPCubbiUf  in  the  first  instance^  appeared  before  the  Chief 
Clerk,  but  that  he  afterwards  withdrew.  From  the  affi- 
davits which  were  before  the  Chief  Clerk  it  appeared 
that  the  PlaintiflTs  vouchers  and  documents,  by  which 
his  account  was  to  be  substantiated,  had  been  lodged  in 
the  Court  of  Session  in  Scotland,  according  to  the  prac- 
tice of  that  Court ;  that  they  had  been  delivered  out  to 
the  Defendant  JtPCubbin  for  his  examination,  and  were 
not  returned  by  him  until  he  was  compelled  to  return 
them  by  process  issued,  or  threatened  to  be  issued,  against 
him ;  and  that,  after  they  were  so  returned,  he  obtained 
an  interdict  to  prevent  their  being  taken  out  of  Scotland, 
and  resisted  successfully  an  application  made  by  the 
Plaintiff  to  have  them  delivered  out  for  the  purpose  of 
their  being  used  under  the  decree.  The  Defendant, 
however,  failed  in  his  attempt  to  defeat  the  decree  as 
the  Plaintiff  was  able  to  substantiate  his  account  by  se- 
condary evidence.  The  Chief  Clerk  accordingly  made 
a  certificate,  by  which  he  found  that  the  amount  due  to 
the  Plaintiff  very  far  exceeded  the  policy  monies,  and 
upon  this  certificate  the  Vice-Chancellor,  by  an  order  on 
further  consideration  bearing  date  the  8th  of  July,  1859, 
ordered  the  monies  in  Court  to  be  paid  to  the  Plaintiff 
in  part  payment  of  what  was  found  due  to  him  by  the 
certificate. 

From  this  order  and  from  the  decree  and  the  order 
for  the  pa3rment  of  the  money  into  Court  the  Defendants, 
the  trustees  of  the  Assurance  Society,  and  the  Defendant 
ifCubbin  presented  separate  appeals^ 

Sir  Hugh  Cairns  and  Mr.  Baggallay  appeared  for 
the  Defendant  WCubbin. 

Mr. 


CASES  IN  CHANCERY. 

Mr.  Anderson  and  Mr.  Rawlinson  for  the  trustees  of 
the  Assurance  Company. 

Mr.  RoU  and  Mr.  Roxburgh  for  the  Plaintiff. 

The  nature  of  the  arguments  appears  sufficiently  from 
the  judgment. 

The  following  authorities  were  referred  to  i— Elliott  v. 
Lord  Minto{a);  The  Carron  Company  v.  Maclaren(Jb)\ 
The  London  and  North-  Western  Railway  Company  v. 
Lindsay  (c) ;  Ostell  v.  Lepage  {d) ;  Pennell  v.  Roy  (e); 
Bushby  v.  Munday  (/) ;  JBunbury  v.  Bunbury  {g). 

Judgment  reserved. 


The  Lord  Chancellor. 

Dec.  19.  If  the  Appellant  JtPCubbin,  trustee  of  the  sequestered 

estate  of  Robertson^  had  appealed  against  the  Vice- 
Chancellor's  decree  in  this  suit  dated  the  13th  of  Decern- 
ber,  1858,  as  soon  as  that  decree  was  pronounced,  I  am 
strongly  inclined  to  think  that  he  would  have  been  en- 
titled to  succeed. 

All  my  reasoning  proceeds  upon  the  supposition 
(which  I  see  no  reason  to  question)  that  the  Court  of 
Chancery  in  England  and  the  Court  of  Session  in  Scot- 
land had  a  common  and  equal  jurisdiction  over  the 
matter  in  dispute,  viz.,  Venning' s  right  to  the  proceeds 
of  the  policy  which  Robertson,  the  bankrupt,  had  effected 

on 

(a)  6  Madd.  16.  (e)  3  De  G.,  M.  *  G.  126. 

(6)  5  H.  Lords  Cos.  416.  (/)  5  Madd.  297. 

(c)  2  Macg,  184.  (g)  I  Beav.  318. 

(d)  iDeC.^  Sm.  95. 
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on  his  own  life.  Ffimk  facie  this  policy  formed  part  of  1869. 
the  estate  of  Robertson,  to  be  divided  among  his  cre- 
ditors :  Venninff  alleged  that  the  policy,  which  was  in 
his  possession,  had  been  assigned  to  him  by  Robertson 
as  a  security  for  a  debt,  and  that  there  was  a  larger  sum 
due  to  him  from  Robertson  than  the  sum  recoverable  on 
the  policy.  M^Cubbin,  admitting  the  assignment,  in- 
sisted that  on  taking  the  accounts  between  Robertsons 
estate  and  Venninff  there  would  be  found  a  considerable 
balance  due  to  Robertsons  estate. 

Accordingly  on  the  4th  of  September,  1857,  M^Cubbin 
raised  an  action  of  ''  count  and  reckoning  "  in  the  Court 
of  Session  against  Venning,  in  which  that  Court  had 
jurisdiction  to  inquire  into  all  the  dealings  between  Ven- 
ning  and  Robertson,  including  the  assignment  of  the 
policy,  and  to  adjudge  to  Mr.  M^Cubbin  the  proceeds  of 
the  policy  and  any  balance  which  might  be  found  due 
to  the  estate  of  Robertson.  On  the  same  day  M^Cubbin 
regularly  laid  an  arrestment  ''jurisdictionis  fundandae 
caus&"  on  the  5,0002.  insured  by  the  policy  in  the  hands 
of  the  Assurance  Company,  whose  principal  establishment 
was  in  Edinburgh,  and  on  the  7th  of  September,  1857, 
he  laid  a  further  arrestment  on  the  same  fund,  which  in 
the  usual  course  of  law  ought  to  have  operated  as  a 
security,  to  the  amount  of  the  sum  arrested,  for  payment 
of  the  sum  to  be  recovered  in  the  action  of  ''  count  and 
reckoning."  To  this  action  so  regularly  commenced 
Venning  appeared  as  Defendant  in  the  Court  of  Session ; 
and  M^Cubbin,  the  pursuer,  by  his  condescendence, 
stated  articulately  and  fully  his  cause  of  action  and  the 
various  facts  on  which  his  claim  was  founded.  Venning 
answered  this  condescendence.  There  was  contestatio 
litis ;  the  Court  of  Session  was  seised  of  the  suit,  and 
if  it  had  been  regularly  prosecuted  to  judgment,  we  must 

suppose 
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1859.       suppose  that  complete  justice  would  have  been  done 
between  the  parties. 

But  on  the  2nd  of  February ^  1858,  Venning  filed  his 
bill  in  this  suit  in  the  Court  of  Chancery  against 
M^Cubhin  and  the  Assurance  Society,  praying  payment 
of  the  sum  due  on  the  policy.  JH'Cubbin,  being  duly 
served  with  process,  appeared  to  this  suit  as  he  was 
bound  to  do.  By  an  order  made  in  the  cause,  dated  the 
21st  of  April,  1858,  it  was  ordered  that  the  Assurance 
Company  should  pay  into  Court  5,375Z.  6s.  lOrf.,  the 
money  due  upon  the  policy,  ''  subject  to  the  farther 
order  of  the  Court,  but  that  such  payment  should  be 
without  prejudice  in  any  manner  to  the  Scotch  letters  of 
arrestment  and  the  execution  thereof,  and  it  was  ordered 
that  the  money  so  paid  in  should  not  be  paid  out  or  dis- 
posed of  without  notice  to  M'CubbinJ' 

Hitherto  the  Court  of  Chancery  may  be  considered 
as  intending  only  to  secure  the  fund,  and  to  be  ancillary 
to  the  Court  of  Session  in  the  suit  there  depending  be- 
tween the  same  parties. 

But  afler  this  order  M'Cubbin  put  in  his  answer  to  the 
bill  in  Chancery,  stating  all  the  facts  of  the  case  and  the 
proceedings  in  the  Court  of  Session,  with  a  view  that  the 
proceedings  in  the  Court  of  Chancery  should  be  stayed, 
and  that  justice  might  be  done  between  the  parties  in  the 
Court  of  Session,  where  all  the  accounts  and  documents 
to  prove  the  case  of  APCubbin  were  deposited  and  im- 
pounded. Venning,  however,  gave  notice  of  a  motion 
for  a  decree  in  the  Court  of  Chancery,  and  the  cause 
coming  on  for  hearing  on  the  13th  of  December,  1858,  a 
decree  was  adversely  pronounced,  directing  an  account 
to  be  taken  of  what  was  due  to  Venning  firom  Robertson, 
and  declaring  that  Venning  was  entitled  to  a  lien  on  the 

policy 
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policy  for  the  amount  to  be  found  due,  with  the  intent  of 
making  the  order,  which  was  afterwards  made  on  the  9th 
of  Juhf^  1859,  by  which,  when  the  amount  due  from 
Robertson  to  Venning  had  been  found  by  the  Chief  Clerk 
to  exceed  the  sum  due  on  the  policy,  the  money  which 
bad  been  paid  into  Court,  and  which  was  the  subject  of 
the  two  arrestments,  was  ordered  to  be  paid  over  to 
Venning. 

The  decree  of  the  13th  o(  December,  1858,  appears  to 
me  to  be  erroneous ;  and,  had  there  been  an  immediate 
q)peal  against  it,  I  think  that  it  ought  to  have  been  re- 
versed. As  I  said  before,  I  do  not  question  the  juris- 
diction of  the  Court  of  Chancery  over  the  subject-matter 
of  the  suit ;  I  consider  it  wholly  immaterial  that  JtPCubbin 
was  domiciled  in  Scotland,  and  whether  the  Assurance 
Company  is  to  be  considered  domiciled  in  Scotland  or 
in  England,  or  in  both  countries,  signifies  nothing.  But 
the  Court  had  jurisdiction  to  stay  the  proceedings  in 
Chancery,  on  reasonable  terms,  till  the  Scotch  suit  should 
be  determined ;  and  in  my  opinion  ought  to  have  done  so. 
This  is  not  a  case  of  conflict  of  jurisdiction,  or  depending 
upon  the  comity  shown  to  each  other  by  the  tribunals  of 
different  states  according  to  the  law  of  nations.  This 
case  was,  I  think,  very  properly  likened  during  the  argu- 
ment to  similar  suits  having  been  brought  in  England  in 
the  Court  of  Exchequer,  while  that  Court  still  possessed 
equitable  jurisdiction,  and  in  the  Court  of  Chancery.  A 
suit  having  been  commenced  in  the  Court  of  Exchequer, 
if,  after  bill  and  answer,  a  suit  had  been  commenced  in 
the  Court  of  Chancery  exactly  for  the  same  cause,  I  con- 
ceive that  the  indecorous  spectacle  would  not  have  been 
exhibited  of  the  two  Courts  running  a  race  against  each 
other,  and  that  the  Court  of  Chancery  would  have  for- 
borne to  make  a  decree  in  the  very  matter  on  which  the 
Court  of  Exchequer  was  deliberating.     In  the  present 

case 
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1859.  case  there  was  no  clashing  between  the  law  of  England 
and  the  law  of  Scotland,  and  I  see  no  particular  con- 
venience in  adjusting  the  balance  between  Venning  and 
Robertson  in  England  rather  than  in  Scotland.  On  the 
contrary,  an  interdict  had  been  regularly  granted  against 
removing  from  Edinburgh  the  accounts  and  documents 
by  which  the  balance  was  to  be  ascertained.  The  slow 
pace  at  which  the  Scotch  Court  was  said  to  be  advancing, 
cannot  gravely  be  assigned  as  a  reason  for  anticipating 
its  decision.  The  suit  in  the  Court  of  Session  was  not 
commenced  till  September,  ISdT,  and  little  more  than  a 
year  had  elapsed  before  the  decree  finally  deciding  the 
matter  in  dispute  was  pronounced  by  the  Court  of  Chan- 
cery. I  do  not  find  any  laches  on  the  part  of  M'Cubbin 
in  the  interval,  and  it  would  hardly  have  been  said  in  the 
Court  of  Chancery  of  former  times,  that  a  Court  is  to  be 
superseded  because  it  may  be  somewhat  tardy  in  giving 
final  judgment. 

At  the  bar  it  was  assumed  that  the  certificate  of  the 
Chief  Clerk  was  proof  thsLtJtPCubbin  had  no  merits,  and 
that  he  was  vexatiously  attempting  to  prevent  Venning 
from  realizing  a  just  claim.  But  the  propriety  of  the  de- 
cree of  the  13th  o(  December,  1858,  cannot  be  supported 
by  the  result  of  the  inquiry  made  under  it  before  the 
Chief  Clerk  in  London,  if  that  inquiry  ought  never  to  have 
been  directed. 

I  must  likewise  observe  that  this  decree  is  not  quite 
consistent  with  the  order  of  the  21st  September,  1868, 
which  ordered  the  money  to  be  brought  into  Court, 
"  without  prejudice  in  any  manner  to  the  Scotch  letters 
of  arrestment  and  the  execution  thereof."  The  letters  of 
arrestment  seem  to  be  rather  prejudiced  when  the  money 
arrested  is  paid  to  Venning  as  his  property  under  a  de- 
cree of  this  Court.     What  is  now  to  become   of  the 

Scotch 
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Scotch  action  of  "count  and  reckoning"?  The  juris- 
diction of  the  Court  of  Session  continues ;  and  if  there 
should  be  a  decree  of  that  Court,  ordering  Venning  to 
pay  the  5,375/.  6s.  lOd.  to  M'Cubbin  to  be  divided 
among  the  creditors  of  Robertson,  how  is  this  decree  to 
be  enforced  ? 

To  avoid  such  an  unseemly  conflict,  I  think  that  on 
the  13th  of  December,  1858,  the  Vice-Chancellor,  Sir 
William  Page  Wood,  should  have  pronounced  an  order 
similar  to  that  pronounced  by  Vice-Chanceilor  Sir  John 
Leach,  in  Elliott  v.  Lord  Minto  (a),  "  that  the  suit 
should  stand  adjourned  till  the  determination  of  the  suit 
for  the  same  cause  depending  in  Scotland.'* 

Had  the  English  suit  been  first  commenced,  I  con- 
ceive that  the  Court  of  Session,  although  having  jurisdic- 
tion over  the  subject-matter,  would  not  have  permitted  a 
second  suit  to  proceed  there ;  and  it  would  appear  from 
Bushby  v.  Mundat/(b),  and  the  authorities  collected  in 
the  case  of  The  Carron  Company  v.  Maclaren  (c),  that 
although  the  Court  of  Chancery  cannot  act  directly  to 
stop  a  suit  improperly  prosecuted  in  another  country  to 
determine  questions  which  ought  to  be  adjudicated  upon 
here,  it  will  stop  the  prosecution  of  such  a  suit  by  grant- 
ing an  injunction^  to  operate  indirectly  upon  the  person 
who  so  attempts  to  prosecute  it. 

But,  although  for  these  reasons  I  disapprove  of  the 
decree  directing  the  inquiry  before  the  Chief  Clerk,  and 
declaring  Venning  to  have  a  lien  on  the  policy  to  the 
extent  of  his  debt,  I  am  of  opinion  that  this  appeal  ought 
to  be  dismissed.  M^Cubbin,  instead  of  immediately  ap- 
pealing 

(fl)  6  Madd.  16.  (c)  5  H.  Lordt  Cax.  416. 

(6)  5  Madd.  297. 
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1 859.  pealing  against  i  t,  went  before  the  Chief  Clerk  in  obedience 
to  it,  and  although  there  be  some  conflict  as  to  what  there 
passed^  he  certainly  did  not  appeal  till  after  the  order  of 
the  8th  of  July^  1859,  directing  the  money  to  be  paid 
over  to  Venning^  and  after  that  order  had  been  acted  upon. 
Whether  or  not  he  gave  evidence  before  the  Chief  Clerk, 
he  must  be  considered  as  having  acquiesced  in  the 
inquiry,  and  the  inquiry  having  taken  place,  if  not  with 
his  sanction,  at  any  rate  without  the  resistance  which 
might  have  been  opposed  to  it,  and  the  result  of  the 
inquiry  turning  out  so  unfavorably  for  him,  I  think  he 
cannot  now  be  permitted  to  contend  that  the  inquiry  was 
improper. 

Therefore,  of  the  decree  of  the  13th  of  December ^ 
1858,  I  say,  '^  fieri  non  debuit  factum  valet." 

I  felt  myself  bound  to  express  my  sentiments  respecting 
it,  although  I  concur  in  the  opinion  that  the  appeal 
should  be  dismissed ;  for,  with  the  most  sincere  respect 
for  those  who  may  take  a  different  view  of  the  subject, 
I  apprehend  that  very  serious  inconvenience  may  arise 
from  the  notion  that,  if  a  suit  is  commenced  and  is  in  the 
course  of  prosecution  before  a  competent  tribunal  to 
determine  a  disputed  right,  another  suit  may  be  com- 
menced and  prosecuted  before  another  tribunal  of  co- 
ordinate jurisdiction  to  determine  the  same  disputed 
right,  although  the  disputed  right  might  be  determined 
before  either  tribunal  with  equal  convenience. 

Upon  the  whole  I  am  of  opinion  that  both  appeals 
should  be  dismissed  with  costs. 

The  Lord  Justice  Knight  Bruce. 

My  impression  is  in  favor  of  the  course  taken  by  Vice- 

'    Chancellor 
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Chancellor  Wood  throughout^  and  I  think  that,  at  what- 
ever time  an  appeal  might  have  been  presented  in  this 
case,  it  would  have  been  right  to  dismiss  it.  As  matters 
actually  stand,  I  think  both  the  appeals  frivolous  as  well 
as  groundless,  and  fit  only  to  be  dismissed  with  costs. 

ITie  Lord  Justice  Turner,  after  recapitulating 
the  facts  before  stated,  proceeded : — 

It  will  be  convenient  to  consider  these  orders  separately 

and  firsty  with  reference  to  the  order  for  payment  of  the 

money  into  Court.    With  all  respect  to  the  arguments 

urged  at  the  bar  upon  these  appeals  this  order  seems  to 

me  to  have  been  quite  of  course.     The  Plaintiff  having 

appeared  in  the  suit  in  Scotland^  and   the  Defendant 

M^Cubbin  having  appeared  in  this  suit,  both  the  Court 

in  Scotland  and  this  Court  had  complete  jurisdiction,  not 

only  over  the  monies  assured  by  the  policy,  but  over  the 

conflicting  claims  of  the  parties   in  respect  of  those 

monies.     The  institution  by  the  Defendant  JiPCubbin  of 

his  suit  in  Scotland  could  not  of  itself  have  any  greater 

efiect  than  if  he  had  instituted  his  suit  in  England,  and 

if  he  had  done  so  he  could  not  have  prevented  the 

Plaintiff  from  afterwards  instituting  this  suit.     One  of 

several  claimants  to  a  fund  cannot  monopolize  the  right 

of  suit  in  respect  of  it.    It  would  obviously  be  most 

unjust  and  inconvenient  if  he  could ;  for,  if  he  should 

think  fit  to  dismbs  his  suit,  or  should  fail  at  the  hearing, 

there  could  be  no  decree  in  favor  of  the  other  claimants, 

and  the  time  which  had  been  occupied  in  his  suit  would 

be  lost  to  them.  Unless,  therefore,  the  arrestments  vary  the 

case,  the  order  as  it  seems  to  me  was  plainly  right,  and 

the  arrestments  cannot  vary  the  case,  for  the  rights junder 

them  are  saved  by  the  order.    To  hold  that  the  Plaintiff 

was  not  entitled  to  call  for  the  payment  of  the  money 

ioto  Court,  would  be  to  hold  that  he  was  bound  to  leave 

the 
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1869.  the  money  in  the  hands  of  the  trustees  of  the  society, 
which  certainly  he  was  not  bound  to  do,  if  the  rights  of 
the  Defendant  were  reserved.  Whether  he  would  have 
been  bound  Xo  do  so  if  those  rights  had  not  been  reserved; 
and  therefore,  whether  the  reservation  of  them  contained 
in  the  order  was  correct  or  not,  it  is  not  necessary  for  us 
to  say.  The  reservation  is  one  of  which  the  Defendant 
JU'Cubbin  cannot  complain,  and  which  in  the  result  does 
not  affect  the  other  Appellants. 

Then  as  to  the  decree,  it  is  sufficient  I  think  to  say  that 
if  the  Plaintiff  was,  as  for  the  reasons  already  given  I  think 
he  was,  entitled  to  institute  this  suit,  he  could  not  be  less 
entitled  to  prosecute  it ;  and  that  no  decree  could  have 
been  made  more  favorable  to  the  Defendant  M'Cubbin, 
as  the  order  made  on  payment  of  the  money  into  Court 
was  continued. 

Lastly,  as  to  the  order  on  further  consideration. 
This  Court,  having  possession  of  the  fund,  having  before 
it  the  parties  claiming  to  be  entitled  to  the  fund,  and 
having  ascertained  the  rights  of  those  parties  in  their 
presence,  for  the  Defendant  M*  Cubbin,  ahhough  he  may 
have  thought  proper  not  to  attend,  cannot  be  allowed 
to  say  that  he  was  not  present,  was  surely  entitled  if  not 
bound  to  dispose  of  the  fund  according  to  those  rights. 
It  is  said  that  the  suit  in  Scotland  was  first  instituted; 
but  if  that  suit  had  been  in  England  the  pendency  of  it 
could  not  have  prevented  the  final  order  in  this  suit  from 
being  pronounced,  and,  apart  from  any  special  remedies 
incident  to  the  proceedings  in  Scotland^  it  cannot  surely 
be  said  that  this  Court  ought  to  give  any  greater  effect  to 
proceedings  in  that  country  than  would  be  due  to  the  same 
proceedings  had  they  been  taken  in  this  country.  It  is 
said,  however,  that  this  Court  ought  to  have  held  its  hand 
upon  the  ground  of  the  arrestments  which  had  been  laid 

in 
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in  Scotland,  but  one  of  those  arrestments  had  been  already        1859. 

satisfied  by  the  Plaintiff  having  appeared  in  the  Scotch 

suit,  and  tike  other  arrestment  was  for  security  to  answer 

the  result  of  the  Scotch  suit.     In  this  case,  however,  the 

debt  arrested  was  validly  assigned  according  to  the  law  of 

this  country  upon  a  contract  entered  into  here  between 

parties  domiciled  here,  and  is  recoverable  according  to  the 

law  of  this  country ;  and  I  do  not  apprehend  that,  under 

such  circumstances,  this  Court  can  be  in  any  way  bound 

to  supersede  its  own  law  in  favor  of  the  law  of  Scotland. 

There  may  possibly  be  cases  in  which,  even  under  such 

circumstances,  this  Court  would  impose  upon  the  party 

suing  in  this  country  the  obligation  of  giving  the  security 

required  by  the  law  of  Scotland;  but,  if  this  can  be  done 

at  all.  I  think  it  can  only  be  done  where  the  justice  of 

the  case  plainly  requires  it,  and  looking  to  the  state  of 

the  account  between  these  parties,  I  see  no  foundation 

for  requiring  it  to  be  done  in  this  case. 

With  reference  to  the  general  law  upon  this  subject 
there  have  been  some  cases  in  which  this  Court  has 
refused  to  interfere  with  proceedings  in  foreign  Courts 
upon  the  ground  of  convenience,  and  upon  the  same 
ground  this  Court  might,  as  I  apprehend,  suspend  its  de- 
cree until  a  decision  had  been  come  to  in  a  foreign  Court; 
but  if  we  look  at  this  case  with  reference  to  the  question 
of  convenience,  I  think  that  the  affidavit  to  which  I  have 
referred  abundantly  shows  that  the  convenience  is  in 
favor  of  the  proceedings  in  this  Court,  and  not  of  the 
proceedings  in  the  Court  of  Scotland.  The  case  of  the 
Carron  Company  which  was  referred  to  on  the  part  of 
ibe  appellants,  does  not  seem  to  me  to  have  any  bearing 
upon  the  question  before  us.  It  decides  no  more  than 
that  this  Court  ought  not  to  interfere  to  restrain  a  foreign 
creditor  from  proceeding  to  recover  his  debt  according 
to  the  law  of  his  own  country,  and  does  not  touch  the 

Vol.  I — 2.  P  D.F.J,    question 
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1869.  question  whether  the  foreign  creditor  could  prevent  a 
creditor  here  from  recovering  according  to  our  law^  which 
is  what  the  appellant  M'Cubbin  is  endeavouring  to  do. 
It  was  suggested,  on  the  part  of  this  appellant,  that  he 
was  misled  by  the  order  upon  the  motion  having  been 
made  without  prejudice  to  the  arrestments,  and  having 
been  continued  by  the  decree ;'  but  this  provision,  which 
was  very  properly  introduced  whilst  it  was  uncertain  whe- 
ther the  Court  in  Scotland,  or  this  Court  would  first  arrive 
at  a  final  decision  between  the  parties,  can  hardly  have 
been  supposed  by  the  Defendant  2tPCubbin,  or  his  ad- 
visers to  be  otherwise  than  temporary  merely,  more 
especially  as  the  Court  by  the  decree  declared  the  Plain- 
tiff's lien  and  directed  the  account  to  ascertain  what  waa 
due  upon  it. 

I  have  entered  thus  fully  into  the  case  not  from  having 
myself  felt  any  difficulty  upon  the  points,  but  because  I 
should  be  sorry  that  the  Courts  in  Scotland  should  sup- 
pose that  this  Court  would  not  pay  all  proper  regard  to 
their  orders  and  process.  This  Court  will  not  fail  to 
give  (bll  attention  to  proceedings  in  Scotland,  as  the 
Scotch  Courts  will  no  doubt  do  to  the  orders  and  pro- 
ceedings of  this  Court. 

I  am  of  opinion  that  these  appeals  are  altogether  un- 
founded, and  ought  to  be  dismissed  with  costs. 


CASES  IN  CHANCERY.  811 

1869. 


VARLO  V.  FADEN. 


Dec,  5,  6,  17. 


fipHIS  was  an  appeal  from  the  decision  of  the  Master    Before  The 

of  the  Rolls,  as  to  the  validity  of  a  trust  for  accu-     Chancellor 

mulation  contained  in  the  will  of  a  testator  named  James    ^  ^"^ 

Campbell. 

Faden   (Quartermaster  of   the  Royal  Marines),  dated  ^  contingent 

the  12th  o{  August,  1828,  the  material  portions  of  which  liability  under 

,      ^  ,,      .  a  covenant  ex- 

were  the  following : —  ecuted  but  not 

broken  by  a 
testator  is  a 
"  I  do  hereby  leave  and  bequeath  my  four  shares  in  ^e^*  ^"t*^/** 

the    Globe  and  Traveller,  to   my  dearly*beloved  wife  tbe  provision 

Christiana  Adelaide  Faden,  and  also  my  two  houses  in  fo";  payment  of 

•^  debts,  ex- 

Frands  Street,  Woolwich,  together  with  the  furniture  in  cepted  from 

the  one  I  dwell  in,  and  together  with  the  books,  wine  of^the^TAe?" 

and  plate  which  I  may  possess.     The  execution  of  the  lui$on  Act 

lease  of  the  two  houses  has  been  deferred  from  my  ill-  bequeathed 

health,  but  there  will  be  no  obstacle  to  her  execution  of  ^^a*"®"  *"  * 

-    _  ,   .         ,      1  .  ,         1  #.    .         newspaper  to 

It,  and  I  recommend  it  to  be  done  without  loss  of  time,  his  wife,  with 

This  being  done,  my  advice  is  to  part  with  the  house  I  ff  ^Je^'^shoSfd 

reside  in  to  Government,  as  a  residence  for  the  command-  be  sold,  the 

ant,  or  otherwise  to  let  it  to  an  artillery  officer  of  rank  ;  m^oney^should 

with  that  view,  she  should  take  with  her  into  the  adjoin-  *>e  placed  in 

ing  house  that  part  of  the  furniture  which  may  be  suit-  that  she  ' 

able,  and  sell  the  remainder.     In  the  event  of  the  house  ^}}^^}\  ^®^? 

the  interest 

being  let,  the  rent  is  to  go  to  her,  and  in  the  event  of  its  for  her  life ; 
being  sold,  the  interest  of  the  money  arising  is  to  go  to  ^"[  gdHhe"  ^ 
her ;  the  purchase-money  to  be  placed  in  the  funds.     In  shares,  then 

whatsoevciT 

the  same  manner,  should  the  four  shares  be  sold,  the  pur-  gum  ^\^\^^ 

chase-money  is  to  be  placed  in  the  funds,  and  she  is  also  annu&lly 

"  accrue  from 

to  them  above 
200/.  was  to 
be  reserved  as  a  kind  of  sinking  fund  for  the  protection  of  the  shares :  Held^  that  a 
large  fund  which  had  arisen  from  the  income  beyond  200/.  a  year,  and  which  was 
not  reouired  for  the  protection  of  the  shares,  formed  capital,  and  that  the  widow  was 
entitlea  only  to  a  life  interest  therein. 

P2 
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1859.       to  have  the  interest  thereof  during  her  natural  life;  but, 

^^^^^      should  she  not  sell  the  shares,  whatever  sum  may  annu- 
Varlo 
V.  ally  accrue  from  them,  above  200/.,  is  to  be  reserved  as 

Fadek.  ^  i^ji^j  Qf  sinking  fund  for  the  protection  of  those  four 
shares  in  the  Globe  newspaper.  At  her  decease,  the  whole 
of  the  property  arising  from  the  shares  or  from  their  sale, 
as  also  that  arising  from  both  houses  or  from  their  sale, 
is  to  be  divided  unequally  between  Miss  Marianne  Varlo 
and  Miss  Louisa  Varlo,  Miss  Marianne  Varlo  receiv- 
ing one-third,  and  Miss  Louisa  Varlo  two-thirds ;  and 
upon  their  decease  it  is  to  be  divided  equally  among  the 
other  surviving  children  of  Captain  Varlo.**  And  the 
testator  appointed  Captain  George  Varlo  and  Mr.  An- 
thony Gordon  trustees  for  carrying  his  will  into  effect. 

The  testator  died  without  issue  on  the  9th  September^ 
1828,  and  his  will  was  proved  by  both  the  executors. 

The  testator,  at  his  death,  was  owner  of  the  four  shares 
in  the  Globe  and  Traveller  newspaper  referred  to  in  his 
will.  The  Globe  and  Traveller  newspaper  was,  at  that 
time,  the  property  of  several  proprietors,  and  was  divided 
into  sixty-two  shares.  The  rights  and  interests  of  the 
several  proprietors  were  regulated  by  partnership  articles 
dated  the  25th  March,  1826,  of  which  the  material  pro- 
visions were  the  following:  — 

The  12th  article  provided  that  the  partners  would, 
every  of  them,  according  to  their  respective  shares  and 
interests  for  the  time  being  in  the  partnership  property, 
contribute,  in  due  time  their  due  shares  or  proportions  of 
and  to  all  payments,  fines  and  costs,  losses,  damages, 
charges  and  expenses  which  might  be  incurred  by  the 
partnership  or  by  any  of  the  co-partners  in  the  conduct 
or  management  of  the  said  newspaper,  or  any  article, 
matter,  or  thing  therein  contained,  or  by  or  in  conse- 
quence of  any  bond  or  bonds  given  and  to  be  given,  for 

the 
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the  due  and  regular  payments  of  the  stamps  required  for  1859. 

the  lawful  sale  of  the  newspaper,  and  for  the  duty  on  ad-  y^^^ 

vertisements,  or  otherwise  howsoever,  v. 


The  15th  provided,  that  if,  upon  the  settlement  of  the 
accounts  at  the  first  weekly  meeting  in  every  month, 
there  should  remain  a  balance  of  profit  above  500/. 
(which  was  to  be  detained  as  a  capital),  it  should  be 
divided  among  the  partners  according  to  their  shares  and 
interests  therein ;  and  also,  that  if  at  any  first  weekly 
meeting  in  every  month,  or  other  meeting,  the  balance 
on  such  monthly  or  other  account,  or  settlement,  should 
discover  a  loss  to  the  concern  arising  from  fine  or  other- 
wise ;  then,  as  often  as  it  should  so  happen,  such  loss 
should  be  immediately  answered  and  made  good  by  the 
partners  according  to  their  several  and  respective  shares, 
rights  and  interests  therein ;  and  that,  if,  at  any  weekly, 
monthly  or  special  meeting  a  call-  should  be  made  on 
the  partners  for  an  advance  to  carry  on  the  business, 
and  if  any  of  the  partners  should  neglect  to  answer  or 
make  good  his  share  and  proportion  of  such  loss,  for  the 
space  of  one  calendar  month  next  after  the  settlement  of 
any  account  by  which  the  amount  of  such  loss  should 
be  ascertained,  the  other  partners  were  to  be  at  liberty 
to  sell  the  shares  of  the  defaulters. 

The  16th  article  provided,  that,  upon  the  death  of  any 
of  the  co-partners,  there  should  be  no  other  right  or  be- 
nefit of  survivorship  than  such  right  of  pre-emption  as 
next  thereinafter  mentioned,  and  that  no  other  advantage 
CD  that  event  should  be  taken  by  the  surviving  part-* 
ners  or  by  any  of  them;  but  that  the  interest  of  the  de*" 
ceased  partner  should  vest  in  and  devolve  upon  his  per-* 
sonal  representatives  or  any  other  person  or  persons  to 
whom  he  should  bequeath  such  interest ;  provided  that 
bis  executors  or  administrators  or  legatees  should,  within 

one 
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1859.  one  calendar  month  next  after  his  decease^  render  them- 
selves subject  and  liable  to  the  performance  of  the  agree- 
ments, covenants  and  liabilities  to  which  the  then  sur- 
viving partners  might  be  then  subject  in  respect  of  the 
said  joint  concern  ;  and  should,  if  thereto  required,  enter 
into  and  execute  a  deed  or  deeds  at  his  or  their  expense, 
containing  covenants  with  the  other  partner  or  partners 
for  the  time  being,  to  observe,  perfbrm,  fulfil  and  keep 
such  clauses,  agreements,  covenants,  matters  and  things, 
rules,  orders  and  resolutions  as  should  be  then  subsisting 
and  in  force  with  respect  to  the  said  partnership  concerns. 

The  17th  article  provided,  that,  in  case  the  represen- 
tatives of  a  deceased  partner  should  refuse  or  neglect  to 
comply  with  the  conditions  last  mentioned,  or  if  any  of 
the  said  partners  for  the  time  being  should  be  desirous 
of  selling  and  disposing  of  their  shares,  the  other  part- 
ners, or  any  one  or  more  of  them,  should  have  the  pre- 
ference and  right  of  pre-emption  of  the  shares  of  the 
deceased  or  selling  and  retiring  partner,  at  the  price  at 
which  such  share  or  shares  should  have  been  last  valued 
at  the  then  last  first  weekly  meeting,  or  at  the  last  valua- 
tion thereof. 

On  the  death  of  the  testator,  the  executors  were  re- 
quested by  the  widow  not  to  sell  the  shares,  and  they 
accordingly  retained  them  in  manner  provided  by  the 
partnership  articles. 

The  annual  sum  of  200L  was  duly  paid  to  the  testa- 
tor's widow,  out  of  the  dividends  arising  from  the  shares, 
so  long  as  they  were  sufficient  for  that  purpose,  and  a 
considerable  accumulation  had  been  made  from  the  sur** 
plus  income  which  from  time  to  time  had  been  converted 
and  accumulated  by  the  executors  for  the  purpose  of 
forming  the  sinking  fund  directed  by  the  will. 

At  the  expiration  of  twenty-one  years  from  the  death 

of 
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of  the  testator  (viz.,  on  the  9th  September^  1849),  the 
accumulations  amounted  to  5,059/.  I2s.  9d.  £3  per  cent. 
Consolidated  Bank  Annuities,  and  since  that  time  the 
fund  had  been  increased  by  a  further  sum  of  1,479/.  Ss.  10c/. 
like  Annuities;  so  that,  in  January,  1858,  the  whole 
fund  arising  from  the  accumulations,  amounted  to 
6,538/.  16«.  7d.  like  Annuities. 

The  shares,  since  the  death  of  the  testator,  had  be- 
come depreciated  in  value,  and  the  dividends,  in  June, 
1847,  became  insufficient  to  pay  the  annual  sum  of  2001. 
a  year  to  the  widow,  and  continued  to  be  insufficient  till 
June,  1854.  During  the  intermediate  time  the  2O0L  a 
year  was  made  up  out  of  the  income  of  the  accumulated 
fund. 

In  1858,  questions  arose  between  the  Plaintiff  and 
Defendants  as  to  the  construction  of  the  will,  the  Plain- 
tiff insisting  that  the  direction  in  the  will  for  the  accu- 
mulation of  the  surplus  was  within  the  provisions  of 
39  &  40  Geo.  3,  c.  98  (the  Thellusson  Act),  and  that  the 
accumulation,  therefore,  ceased  to  be  lawful  at  the  end 
of  twenty-one  years  from  the  testator's  death.  She 
claimed  to  be  entitled  to  all  accumulations  as  well  before 
as  since  the  expiration  of  such  twenty-one  years,  and 
to  all  the  future  dividends  upon  the  four  shares. 

The  Defendants,  the  legatees  in  remainder,  contended 
that  the  direction  for  accumulation  was  within  the  excep- 
tion contained  in  the  second  section  of  the  statute  (a)  as 

to 


1859. 


(a)  Sect.  2  of  the  Thdluiton, 
Act,  *69  k  40  Gto,  3,  c.  98, 
enacts,  "  that  nothing  in  this  act 
contained  shall  extend  to  any 
prorision  for  payment  of  debts  of 
any  grantor,  settlor,  or  devisor, 
or  other  person  or  persons :  or  to 
any  provision  for  raising  portions 
for  any  child  or  children  of  any 
fmntor,  settlor,  or  devisor,  or  any 


child  or  children  of  any  person 
taking  any  interest  under  such 
conveyance,  settlement,  or  de- 
vise; or  to  any  direction  touch' 
ing  the  produce  of  timber  or  wood 
upon  any  lands  or  tenements;  but 
that  all  such  provisions  and  di- 
rections shall  and  may  be  made 
and  given,  as  if  this  act  had  not 
passed." 
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1859.  to  debts^  and  that  llie  accamulation  of  the  surplus  divi- 
dends of  the  four  shares,  after  payment  of  the  200/.  to 
the  testator's  widow,  ought  to  be  accumulated  during  the 
widow's  life,  and  that  on  her  death  the  shares  and  the 
accumulated  fund,  or  the  latter  and  the  income  arising 
from  the  four  shares,  or  the  income  arising  from  the 
shares,  and  from  the  accumulated  fund,  would  belong  to 
them.  The  Defendant  Rose  Faden,  the  sole  survivor  of 
the  testator's  next  of  kin  at  his  death,  contended  that  the 
provision  for  accumulation  was  void  beyond  twenty-one 
years ;  that  the  accumulations  since  that  time,  and  the 
future  surplus  dividends  during  the  life  of  the  widow, 
upon  the  shares  after  payment  of  the  200Z.  a  year  were 
undisposed  of  by  the  testator's  will.  The  Defendant,  the 
widow,  claimed  a  right  to  share  in  the  undisposed-of 
property,  if  this  construction  should  be  deemed  cor- 
rect. 

The  bill  was  filed  by  Captain  George  Varh,  the  ex- 
ecutor, the  Defendants  being  C,  A.  Faden,  the  testator's 
widow,  Marianne  Slrangways,  widow  (formerly  Mari- 
anne  Varlo),  Charlotte  Louisa  Bai/les,  widow  (formerly 
Charlotte  Louisa  Varlo,  in  the  will  called  Louisa 
Varlo)f  Henry  Varlo,  the  only  surviving  child  of  Cap- 
tain George  Varlo  and  Hose  Faden.  It  prayed  that 
the  rights  and  interests  of  the  parties  in  the  four  shares, 
and  in  the  accumulations  and  the  dividends  and  proceeds 
thereof  under  the  will  of  the  testator  might  be  declared, 
and  that  the  trusts  of  the  will,  so  far  as  they  related  to 
the  shares,  accumulations,  dividends  and  proceeds  might 
be  carried  into  execution  under  the  direction  of  the  Court. 

The  cause  came  on  to  be  heard  on  motion  for  decree, 
before  the  Master  of  the  Rolls ;  and  by  the  decree  then 
made,  dated  14th  July^  1859,  it  was  declared  (among 
other  things,)  that  the  trusts  for  accumulation  directed  by 

the 
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the  will  of  James  Faden,  of  ihe  income  of  the  dividends  1859. 
of  the  four  shares  in  the  Globe  and  Traveller  newspaper, 
was  valid  until  the  time  of  the  sale  thereof  directed  by 
the  decree;  that  the  Defendant,  the  testator's  widow, 
was  entitled  to  call  for  a  sale  of  such  four  shares,  and 
that  the  accumulations  which  had  arisen  from  the  profits 
of  the  said  four  shares  passed  under  the  trusts  of  the  tes- 
tator's will  to  the  Defendants  Marianne  Strangways^ 
Charlotte  Louisa  JBayles  and  Henry  Varlo,  subject  to 
the  life  interest  therein  of  the  testator's  widow,  and  to 
the  liabilities  in  respect  of  the  four  shares,  and  also  to 
the  payment  of  the  taxed  costs,  charges  and  expenses  of 
the  suit.  And  it  was  thereby  further  declared  that  the 
Appellant,  the  testator's  widow,  was  entitled  during  her 
life  to  the  dividends  and  income  thenceforth  to  arise  from 
the  accumulated  fund,  and  from  the  proceeds  of  the  four 
shares,  subject  to  the  costs  and  liabilities  before  men- 
tioned, and  it  was  ordered  that  the  costs  of  all  parties 
taxed,  as  between  solicitor  and  client,  should  be  paid  out 
of  the  whole  fund  which  had  arisen  from  the  accumula- 
tion of  the  dividends  of  the  four  shares. 

The  case  is  reported  in  the  27th  Volume  of  Mr.  Bea^ 
tan*s  Reports  (a). 

From  this  decree,  except  so  far  as  it  declared  the  tes- 
tator's widow  entitled  to  call  for  a  sale  of  the  shares,  she 
appealed. 

Mr.  Lloyd  and  Mr.  E.  F.  Smith,  for  the  widow,  in 
nupport  of  the  appeal. 

The  accumulation  directed  by  the  testator  of  the  sur- 
plus 
(«)  Page  255, 
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1859.  plus  dividends  of  the  shares  is  not  within  the  exception  of 
the  second  section  of  the  Thellusson  Act^  and  is  therefore 
void  so  far  as  it  extends  beyond  twenty-one  years  from 
the  testator's  death.  In  the  first  place,  the  object  for 
which  it  is  directed,  viz.,  to  create  a  sinking  fund  for  the 
protection  of  the  shares,  cannot  be  considered  as  the 
payment  of  a  debt  at  all.  It  is  not  properly  a  debt 
either  of  the  testator  or  of  any  other  person.  Next,  if 
it  is  to  be  considered  a  debt,  it  is  not  a  debt  existing 
at  the  date  of  the  will  or  at  the  death  of  the  testator, 
but  a  future  or  contingent  debt,  which  possibly  might 
never  come  into  existence  within  a  life  or  lives  in  being 
and  twenty-one  years  afterwards.  It  is  admitted  that  ever 
since  the  date  of  the  will  there  has  always  been  a  balance 
of  profit  upon  the  shares  over  and  above  the  600/.  which 
was  to  be  retained  pursuant  to  the  15th  article  of  the 
partnership  deed,  which  has  been  divided  amongst  the 
shareholders.  No  debt  or  liability,  therefore,  has  as 
yet  ever  arisen  in  respect  of  the  shares  under  the  deed, 
either  against  the  testator's  estate  or  ''any  person  or 
persons  "  whatsoever,  and  there  is  no  reason  why  this 
state  of  things  should  not  continue  indefinitely.  To  bold 
a  liability  of  so  uncertain  and  indefinite  a  character  to  be 
within  the  exception  of  the  statute  would  be  at  once  to 
let  in  the  evil  intended  to  be  avoided  by  the  statute,  and 
would  enable  testators,  under  the  pretence  of  providing 
for  the  payment  of  future  and  uncertain  debts  or  liabilities, 
to  evade  the  provisions  of  the  act.  It  is  submitted  that 
the  debts  contemplated  in  the  second  section  of  the 
statute  are  debts  existing  at  the  date  of  the  will  or  at  the 
death  of  the  testator,  and  not  future  or  contingent  debts, 
JBarrington  v.  Liddell  (a).  It  was  not  the  intention  of 
the  legislature  to  except  out  of  the  provisions  of  the 

act 

(a)  2  De  G.,  3f.  4-  G.  480. 
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act  all  directions  in  the  wills  of  testators  for  payment  of  1869. 
debts  other  than  those  which  should  be  in  existence  at 
the  testator's  death.  Assuming^  then,  the  accumulation 
of  surplus  dividends,  which  accrued  on  the  four  shares 
subsequently  to  the  expiration  of  twenty-one  years  from 
the  death  of  the  testator,  to  be  void,  it  is  submitted 
that  upon  the  true  construction  of  the  will,  these  belong 
to  the  testator's  widow  absolutely.  The  Courts  from 
the  earliest  times  have  regarded  with  jealousy  executory 
gifts  of  personal  estate,  and  have  held  that,  where  the 
terms  of  the  gift  are  in  the  first  instance  sufficient  to 
pass  an  absolute  interest  to  the  donee,  that  interest 
cannot  be  defeated  except  by  a  gift  over  in  the  clearest 
terms,  and  of  a  character  which  the  law  allows,  Skey  v. 
Barnes  {a),  Kampf  y.  Janes  {b),  Carver  v.  Bowles  (c), 
and  Ring  v.  Hardwick  {d).  Here  the  terms  of  the 
gift  in  the  first  instance,  of  the  shares,  to  the  widow 
convey  just  as  absolute  an  interest  in  them  as  that 
which  is  bequeathed  in  the  minor  articles  enumerated 
in  the  gift,  and  which  are  not  afterwards  given  over; 
and  no  part  of  the  absolute  gift  thus  expressed  is 
given  over  till  the  widow's  decease,  when  the  shares 
themselves  or  their  proceeds  are  bequeathed  to  the 
Defendants.  The  whole  of  the  accumulations  of  the 
surplus  dividends  of  the  shares,  whether  within  or  be* 
yond  the  lawful  period,  which  have  not  been  nor  are 
required  for  the  protection  of  the  shares,  belong  to  the 
testator's  widow.  The  gift  over  here  is  contingent  on  the 
legatees  in  remainder  surviving  the  widow,  and  is  after* 
wards  contingent  on  other  children  of  Captain  Varh  sur- 
viving those  legatees.  It  is  submitted  that  the  gift  of  the 
shares  being  in  the  first  instance  an  absolute  gift  to  the 
widow,  will  remain  so,  should  the  subsequent  interests 

not 

(a)  3  Mer.  335.  (c)  2  Rtm.  4*  M.  301. 

\b)  2  Keen,  756.  (d)  2  Beav.  352. 
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not  arise,  Lady  Langdale  v.  jBriggs(a);  Gosling  v. 
Gosling  (6).  Finally,  we  contend  that  the  costs  of  suit 
shAild  have  been  ordered  to  be  paid  out  of  the  amount 
of  accumulations  within  the  lawful  period,  JSyre  v. 
Marsden  (c). 

Mr.  Follett  and  Mr.  Darty  for  a  child  of  Captain 
VarlOy  in  support  of  the  decree  at  ihe  Rolls. 

The  statute,  being  in  restriction  of  common  law 
rights,  must  be  construed  strictly  as  to  the  prohibi- 
tory, and  liberally  as  to  the  excepting,  clause,  Tench 
V.  Cheese {d).  Had  the  provision  been  for  payment 
of  the  debts  of  a  stranger,  the  accumulation  must 
have  been  held  good  as  within  the  exception  in  the 
second  clause  of  the  act,  Barrington  v.  Liddell{e)  The 
provision  here  for  accumulation  is  to  meet  liabilities 
which  might  arise  in  respect  of  the  shares  under  the 
deed  of  25th  of  March,  1826,  and  to  prevent  them  from 
being  sold  or  forfeited  under  the  provisions  of  that  deed. 
The  testator,  by  signing  this  deed,  has  made  himself 
liable  under  a  covenant  to  contribute  rateably  to  the  ex- 
penses of,  and  to  make  good  the  losses  incurred  in,  the 
concern.  The  obligation  arising  under  that  covenant 
was  a  liability  existing  at  the  date  of  the  testator's  will, 
though  it  might  not  become  an  actual  debt  till  after  the 
death  of  the  testator.  It  was,  however,  a  present  liabi- 
lity of  the  testator,  and  therefore  within  the  provision  of 
the  second  section  of  the  act  Viewing  it,  however,  as  a 
contingent  or  future  liability,  it  would  still  be  within  the 
exception.     In   Wilson  y.  Knubley  if),  it  was  decided 

that 

(a)  26  Law  J.  N.  5.,  Chanc.  (d)  19  Beav.  3;  S,  C,  6  t>e 

i7.  G.,3f.  4  G. 453. 
(6)  John,  266.  (e)  2  De  G,,  M.  if  G.  498* 

(c)  4  %/.  4^  Cr.  231.  (/)  7  Bail,  128. 
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that  such  a  liability  was  not  a  debt  within  the  Statute  of  1869. 
Frauds,  3  &  4  Will.  &  M.  c.  14,  but  the  reason  was 
that  the  remedy  given  by  that  statute  was  an  action  of 
debt,  and  that  as  an  action  of  debt  did  not  lie  in  that 
case,  the  statute  was  inapplicable.  But  damage,  re- 
covered for  breach  of  such  a  covenant  after  the  covenan- 
tor's death,  has  been  held  to  be  a  debt  payable  out  of 
the  real  estate  of  the  covenantor,  under  a  charge  of  debts 
thereon  created  by  his  will,  Morse  v.  Tucker  {a).  And 
in  Fletcher  v.  Stevenson  (6),  both  the  principal  and  in- 
terest of  a  testator's  residuary  estate  were  retained  in  an 
administration  suit  to  answer  a  contingent  liability  under 
a  covenant  entered  into  by  the  testator  in  his  lifetime. 
So  also  the  act  S  8c  4  Will.  4,  c.  104,  charges  the  real 
estate  of  which  a  person  dies  seised  not  only  with  debts 
of  every  description  actually  due  from  him  at  his  death, 
but  also  with  all  liabilities  which  may  result  out  of  obliga- 
tions entered  into  by  him  during  his  life.  Re  St.  George's 
Steam  Packet  Company  {Hamers  Devisees'  Case)(c). 
The  debts  and  liabilities  which  might  be  incurred  by 
the  testator,  his  representatives  or  legatees,  under  the 
deed  of  25th  of  ilfarcA,  1826,  are  therefore  clearly  debts 
within  the  provision  of  the  second  clause  of  the  TheU 
lusson  Act,  and  an  accumulation  for  the  purpose  of  pro- 
viding for  such  debts  is  clearly  protected  by  the  excep- 
tion in  that  section.  Then  as  to  ultimate  destination  of 
the  surplus  accumulations,  it  is  submitted  that,  not  hav- 
ing been  required  for  the  purpose  for  which  the  testator 
directed  the  accumulation,  they,  upon  sale  of  the  shares, 
will  belong  to  the  testator's  widow  for  her  life,  and  after 
her  decease  to  those  entitled  in  remainder  according 
to  the  terms  of  the  will.  By  those  terms  the  whole  of 
the  property  arising  from  the  shares,  or  from  their  sale, 

is 

(a)  5  Hare,  79.  (f)  2  De  G.,  M.  <$•  G.  366. 

(6)  3  Hare,  360. 
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18  to  devolve  upon  those  named  as  legatees  in  remainder 
^  after  the  decease  of  the  widow,  and  the  absolute  gift 

V.  to  her  in  the  first  instance   restricted   to  a  life  estate. 

ADEK.  ipjjg  g^j^  having  been  instituted  for  the  purpose  of  de- 
termining what  is  to  become  of  the  whole  accumulated 
fund,  the  costs  of  the  suit  should  be  borne  by  the 
whole  of  that  fund.  They  cited  also  Burt  v.  Sturt  (a) 
and  Eardley  v.  Owen  (6). 

Mr.  Selwyn  and  Mr.  JBevir,  for  Marianne  Strang^ 
ways  and  Louisa  Bayles,  took  the  same  line  of  argu- 
ment. 

Mr.  Cok  for  Rose  Faden. 

Mr.  Roundell  Palmer  and  Mr.  C.  Hall,  for  the 
trustees  of  the  will. 


Mr.  Lloyd,  in  reply. 


Judgment  reserved. 


The  Lord  Chancellor. 

Dec,  17.  I  am  of  opinion  that  the  decree  of  the  Master  of  the 

Rolls  in  this  case  ought  to  be  affirmed.  The  accumula- 
tion in  question  is  forbidden  by  the  general  words  of  sect 
1  of  Stat.  39  &  40  Geo.  3,  c.  98 ;  but  sect.  2,  by  way  of 
proviso,  introduces  an  exception  of  ''any  provision  for 
payment  of  debts  of  any  grantor,  settlor  or  devisor,  or 
other  person  or  persons." 

There  was  a  good  deal  of  discussion  at  the  bar,  whe- 
ther this  statute  should  or  should  not  be  strictly  con- 
strued.    It  certainly  is  not  a  penal  statute,  and  I  do  not 

know 
(o)  10  Hare,  415.  (b)  11  Jur.  1047. 
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know  that  the  power  of  a  testator  to  direct  his  property        1869. 
to  accumulate  many  years  after  he  is  in  his  grave,  is  any       y "" 
natural  or  constitutional  right  which  is  to  be  anxiously  v. 

protected.  We  have  only  to  strive  to  discover  the  Fadbk. 
intention  of  the  legislature  in  passing  the  act,  looking 
at  the  supposed  mischief  which  was  to  be  remedied,  and 
the  extent  of  the  remedy  meant  to  be  applied.  The 
whole  statute  must  be  taken  together  and  construed  as 
ifi  consisting  of  one  clause,  it  had  begun  ''unless  for 
payment  of  debts  of  any  grantor,  &c.,  no  person  or  per- 
sons shall,  &c.'*  The  object  was  to  prevent  beyond 
certain  limits  of  time  accumulation  of  property  which 
might  be  dangerous  to  the  public,  and  to  allow  the 
power  of  accumulation  to  remain  where  bon^  fide  exer* 
ciied  for  certain  specified  purposes. 

It  is  not  pretended  that  James  Faden,  the  testator,  by 
directing  that  any  sum  which  might  accrue  from  the 
four  shares  in  the  Globe  newspaper  above  200Z.  a  year 
''should  be  reserved  as  a  sort  of  sinking  fund  for  the 
protection  of  the  shares,"  meant  to  rival  Mr.  Thellusson, 
and  to  create  a  fund  which  might  make  his  descendants 
too  wealthy  for  a  subject.  His  good  faith  in  making  the 
provision  for  the  security  of  those  who  were  to  take  the 
shares  under  his  will  was  not  disputed.  He  himself, 
along  with  the  other  shareholders,  had  executed  the 
articles  of  partnership  by  which  he  covenanted,  according 
to  the  number  of  his  shares,  to  contribute  to  all  the  debts 
and  charges  of  the  newspaper,  and  that  his  executors, 
administrators  and  legatees  should,  in  respect  of  these 
shares,  render  themselves  subject  and  liable  to  the  per- 
formance of  the  covenants  and  liabilities  to  which  the 
surviving  copartners  should  be  subject  and  liable  as 
shareholders  in  the  joint  concern.  This,  like  other 
literary  speculations,  was  subject  to  vicissitudes;  and, 
although  in  the  result  there  was  a  considerable  sum  ac- 
cumulated 
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1869.       cumulated  from  the  overplus  beyond  the  200/.  a  year^  in 


Vailo 


some  years  the  profits  of  the  shares  did  not  reach  that 
"v'^  amount,  and  it  was  necessary  to  supply  the  deficit  from 
FADEir.  jjjg  accumulated  fund.  Debts  might  have  been  incurred 
by  the  concern  for  which  the  representatives  of  the  tes- 
tator or  his  legatees  of  the  four  shares  might  have  been 
liable  to  a  much  larger  amount,  and  which  might  have 
rendered  the  shares  subject  to  sale  or  forfeiture.  The 
accumulation  therefore  was  certainly  "a  provision  for 
payment  of  debts." 

Objection  was  made  that  these  are  not  ''the  debts  of 
the  grantor,  settlor  or  devisor."  But  the  statute  goes  on 
to  say,  "  or  of  other  person  or  persons,"  and  Lord  St. 
Leonards  a  fpeeiTs  to  intimate  in  Barrington  v.  LiddeU(a)t 
that  a  provision  for  payment  even  of  the  debts  of  a 
stranger  would  come  within  the  exception ;  whereas  here 
the  debts  may  be  considered  indirectly  the  debts  of  the 
testator ;  for  he  was  a  party  to  the  deed  from  which  the 
debts  originated. 

The  main  contention  on  the  part  of  the  Appellantj 
however,  was  that  the  debts  must  be  past  debts.  But 
debts  afterwards  to  accrue,  for  which  the  grantor,  settlor 
or  devisor  is  liable,  are  surely  the  debts  of  the  grantor, 
settlor  or  devisor,  and  a  bon&  fide  provision  for  payment 
of  such  debts  could  not  interfere  with  the  policy  of  the 
legislature  in  guarding  against  accumulations  dangerous 
to  the  commonwealth.  A  dictum  was  quoted  of  Lord 
St.  Leonards,  in  Barrington  v.  Liddell  (&),  where  that 
great  Judge,  commenting  on  this  statute,  is  reported  to 
have  said, ''  It  is  clear  that  the  provision  as  to  debts  must 
relate  to  past  debts.'*  But  this  is  not  an  intimation  that  it 
must  relate  to  past  debts  exclusively ;  and  he  goes  on  to 
finish  his  sentence  by  adding, ''  and  nobody  can  deny  that  a 

man 
(a)  a  De  G.,  M.  4*  G.  498.       {b)  Ibid. 
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man  being  able  by  his  will  under  this  act  to  provide  for        1859. 
his  debts  generally,  this  will  include  his  future  debts."  ^^^^ 

V. 

If  it  were  necessary  that  the  obligation  under  which  ^^adrk. 
the  liability  for  the  debts  was  created  should  have  sub- 
sisted in  the  lifetime  of  the  testator^  there  would  be 
ground  for  contending  that  the  partnership  deed  was 
such  an  obligation.  In  argument  it  was  admitted  that  if 
this  deed  had  made  the  testator's  executors  directly 
liable  to  be  sued  for  these  debts,  the  debts  might  be  con- 
sidered as  his ;  and  the  17th  article  in  the  partnership 
deed  seems  to  amount  to  a  covenant  by  each  partner 
that  there  shall  be  a  remedy  in  respect  of  each  share  for 
future  charges  upon  the  partnership.  Fletcher  v.  Ste- 
phenson^a),  and  Morse  v.  Tucker  (J))y  are  strong  au- 
thorities to  show  that  unliquidated  damages  recovered 
against  executors  for  a  breach  of  a  covenant  of  the 
testator  which  accrued  after  his  death,  may  be  considered 
for  various  purposes  as  a  debt  of  the  testator,  although 
not  a  debt  within  the  Statute  of  Fraudulent  Devises,  3  k 
4  Wm.  k  M.  c.  14. 

The  accumulation  directed  by  the  testator  in  the  pre* 

sent  case,  being  thus  to  be  regarded  as  a  bona  'fide 

provision  for  payment  of  debts  within  the  2nd  section 

of  the  Thellusson  Act,  there  has  been  no  violation  of  that 

JicXi  and  the  questions  as  to  the  disposition  of  the  fund 

iRrhich  arose  from   the  accumulation   after  twenty-one 

^ears  from  the  death  of  the  testator,  argued  upon  the 

supposition  that  this  accumulation  was  unlawful,  do  not 

arise.     The  whole  fund  accumulated  must  be  considered 

as  of  the  same  quality  and  subject  to  the  same  incidents ; 

and  I  think  that  the  Master  of  the  Rolls  properly  held 

that  the  tenant  for  life  is  only  entitled  to  the  interest  of 

it 
(a)  3  Bare,  360.  (6)  5  Hart,  79. 

Vol.  1—2.  Q  p.p.^. 


226 


1869. 


CASES  IN  CHANCERY. 

it  during  her  life,  and  that  at  her  death  this  fund  will  be 
divided,  as  the  testator  has  directed,  along  with  the 
corpus  of  the  property  bequeathed. 

I  see  no  reason  to  vary  the  order  of  the  Master  of  the 
Rolls  as  to  the  costs  to  be  puid  or  received  by  any  of  the 
parties,  or  the  fund  from  which  the  costs  are  to  be  paid. 

This  appeal  therefore  must  be  dismissed  with  costs. 


AUDSLEY  V.  HORN. 

npHIS  was  the  appeal  of  the  Plaintiffs  from  the  deci- 
"*"  sion  of  the  Master  of  the  Rolls  (in  a  foreclosure 
suit),  that  under  the  will  of  Thomas  Hansard,  Amelia 
HorUf  his  grandchild,  took  only  an  interest  for  life  in  the 
leasehold  property  which  was  the  subject  of  the  mort- 
gage, and  from  the  decree  for  foreclosure,  so  far  as  it 
excluded  the  costs  of  the  evidence  gone  into  by  the 
Plaintiffs. 

The  following  is  a  summary  of  the  facts  of  the  case, 
which  are  fully  stated  in  the  report  of  the  hearing  at  the 
Rolls,  in  the  26th  Volume  of  Mr.  BeavarCs  Reports  {a). 

By  the  will  in  question,  dated  the  18th  August,  1818, 

the 
(a)  Page  193. 


Dee.  6,  7,  17. 

Before  The 

Lord 
Chancellor 

Lord 
Camfbell. 

The  rule  in 
Wild't  Case, 
6  Rep.  17, 18 
not  applicable 
to  penonal 
estate. 

Personalty 
wasbe^ 
oueathed  to 
the  testator's 
daughter 
during  her  life, 
and  at  her 
death  to  her 
daughter  and 
to  the  grand- 
daughter's 
children,  but  if 
they  should 
die  without 

issue,  then  over.  Tlie  granddaughter  was  unmarried  at  the  dates  of  the  will  and  of 
the  testator's  death,  and  had  no  child  till  after  the  death  of  the  testator's  daughter  : 
Held,  that  the  granddaughter  took  a  life  interest  in  the  subject  matter  of  the  bequest, 
with  remainder  to  her  children. 
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the  testator^  after  giving  a  life  interest  in  all  his  property        1859. 
to  his  wife,  bequeathed  as  follows  :— - 

"  At  the  death  of  my  wife  I  leave  Hansard  Plcux, 
Blackfriars  Mood,  to  my  daughter  Mary  JRossiter, 
daring  her  life;  and,  at  her  death,  to  her  daughter 
Amelia  RossiteVy  and  Amelia  Rossiter's  children ;  but  if 
they  should  die  without  issue,  in  that  case  the  property 
to  be  divided  between  William  Hansard,  John  Tuttle, 
and  John  Leary  and  Maria  Leary." 

The  testator  held  the  house  and  premises  described  in 
the  will  as  Hansard  Place,  Blackfriars,  under  a  lease 
from  the  24th  June,  1803,  for  the  term  of  ninety-five 
years.  He  died  on  the  6th  February,  1819.  On  the 
1st  July,  1834,  Amelia  Rossiter  intermarried  with 
Joseph  Horn,  by  whom  she  had  six  children,  all  of 
whom  were  born  after  the  9th  of  January,  1835,  the 
day  of  the  death  of  Mary  Rossiter,  and  were  still  in- 
fants. 

■ 
In  December,  1843,  Joseph  Horn  and  Amelia  his 

wife  assigned  the  leasehold  premises  in  question,  for  the 
residue  of  the  term  of  ninety*five  years  therein,  to  John 
Audsley,  by  way  of  mortgage  to  secure  220/.  and  in* 
terest. 

John  Audsley  died  in  February,  1849,  and  on  the  24th 
March,  1852,  Joseph  Horn  and  Amelia,  his  wife,  exe- 
cuted an  indenture  of  further  charge  of  the  leasehold 
premises  to  the  Plaintiffs,  the  personal  representatives  of 
John  Audsley,  to  secure  a  further  sum  of  198/.  5«* 
Joseph  Horn  died  on  the  17th  April,  1857. 

The  original  bill  was  filed  on  the  1st  January,  1858, 
agunst  Amelia  Horn  as  sole  Defendant,  seeking  the 

Q  2  common 
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common  decree  of  foreclosure.  Amelia  Horn,  in  her 
answer,  after  admitting  the  mortgage  and  further  charge, 
submitted  that  she  was  only  entitled  to  a  life  interest  in 
the  mortgaged  premises  under  the  testator's  will,  and 
that  her  children  would  become  entitled,  on  her  death, 
to  the  property ;  and  she  stated  that  they  claimed  to  be 
entitled  to  the  property,  subject  to  her  life  interest 
therein. 

The  Plaintiffs  then  amended  their  bill  by  making  the 
infant  children  of  Amelia  Horn  parties,  and  by  praying 
a  declaration  that  Amelia  Horn,  or  Joseph  Horn  in  her 
right,  was  absolutely  entitled  under  the  will  of  her  grand- 
father to  the  premises  comprised  in  the  Plaintiffs'  secu- 
rities, and  that  the  infant  Defendants  had  no  estate,  right, 
title  or  interest  therein. 

The  Master  of  the  Rolls,  by  the  decree  appealed 
against,  dated  the  6th  December,  1858,  after  declaring 
that  Amelia  Horn  took  a  life  interest  only  in  the  premises 
in  mortgage  to  the  Plaintiffs,  made  the  common  decree 
for  foreclosure  of  her  life  interest  therein,  excluding  from 
the  decree  the  costs  of  the  evidence  gone  into  by  the 
Plaintiffs,  and  dismissed  the  bill  with  costs,  as  against 
the  infant  Defendants. 

Mr.  Roundell  Palmer  and  Mr,  Cory,  for  the  Plain- 
tiffs, in  support  of  the  appeal. 

It  is  submitted  that  Amelia  Horn  took  an  absolute  in- 
terest in  the  mortgaged  premises  under  the  will  of  her 
grandfather.  The  terms  of  the  bequest  thereof,  "  to  her 
and  to  her  children,  but  if  they  should  die  without  issue, 
then  over,"  are  such  as  would  have  given  her  an  estate 
tail  in  land ;  WilcTs  Case  {a) ;  and  they  therefore  vest  in 

her 
(fl)  6  Rqf.  17. 
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her  an  absolute  interest  in  personal  estate ;  Howstonv.      ,^^^^\ 
Ives  (a);   Lyon  v,  MicheU{b);  Chandless  v.  Price  (c). 
The  words,  "  but  if  they  should  die  without  issue,"  indi- 
cate an  intention  that  the  subject  matter  of  the  gift  should 
go  in  regular  course  of  devolution  until  the  exhaustion 
of  heirs  of  the  body.     There  is  every  reason,  therefore, 
why    WikTs  Case{d)^  should  be  held   to  apply;    Ex 
parte   WyncK8{e).      It   has   never  been  decided  that 
WilcTs  Case{d)  is  inapplicable  to  personal  estate,  and 
there  is  no  reasonable  ground  for  not  so  applying  it. 
Upon  a  question  of  construction,  the  decision  ought  not 
to  be  affected  by  the  nature  of  the  subject  bequeathed, 
but  the  intention  expressed  by  the  testator  is  alone  to  be 
regarded.     Here  the  context  of  the  will  shows  that  the 
absolute  gift  over  is  not  meant  to  take  effect  except  on  a 
general  failure  of  issue  of  Amelia  Rossiter,  and  to  carry 
out  that  intention,  IVilcTs  Case{d),  ought  to  be  applied; 
2)uke  V.  Lacy{f)\     Cape  v.  Capeig),      Lord  Hard- 
wicke,  in  Buffar  v.  Bradford  (h),  and  Lord  St  Leo- 
nardSf  in   Stokes  v.  Heron  (t),  it  is  true,  expressed  an 
opinion  against  applying  Wild's  Case  {d)  to  personalty ; 
but   Lord  Plunkelt  and  Lord  Brougham^  in  Stokes  v. 
JSeron,  were,  on  the  other  hand,  in  favour  of  so  ap- 
plying it.     If,  however,  the  Court  should  be  of  opinion 
tbat   Wildes  Case  {d),  is  not  to  be  applied,  then  we  con- 
tend that  the  bequest  created  a  joint  tenancy  (expectant 
on  the  death  of  Mary  Rossiter)  in  Amelia  Rossitcr  and 
lier  children  living  at  the  death  oi Mary  Rossiter;  and, 
there  having  been  no  such  children  then  in  existence, 

that 

(o)  2  Eden,  216.  (/)  8  Btav.  214. 

(6)  1  Madd,  467.  (g)  2  Y.  *  C.  Exch.  543. 

(f)  8  Ve%.  09  (A)  2  Aik,  220. 

(rf)  6  Rep.  17.  (i)  2  Dm,  4-  W,  89;   5.  C, 

(e)  1  5-1.  *  G.  427 ;  S.  C,      12  CI.  *  Fin.  161. 
5DeG.,  Jlf«^G.  188. 
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1869.  that  the  property  vested  in  Amelia  Horn  absolutely,  in- 
asmuch as  the  interests  of  joint  tenants  must  vest  at  the 
same  time ;  Buffar  v.  Bradford  (a). 

A  third  construction  which  the  bequest  admits  of,  is 
by  reading  the  word  "  and"  as  equivalent  to  "  or,"  and 
the  limitation  as  if  it  were  "  to  Amelia  Rossiter,  or 
Amelia  Rossiter^s  children,  but  if  they  should  die  with- 
out issue,  then  over."  The  gift  to  the  children  would 
then  be  by  way  of  substitution  in  favour  of  the  chil- 
dren, if  their  parent  should  not  be  living  at  the  death 
of  the  tenant  for  life,  and  would  not  take  effect,  inas- 
much as  the  parent  was,  in  fact,  then  living.  In  the 
result  the  same  effect  would  be  produced  of  giving  to 
Amelia  Horn  the  absolute  interest ;  Burrell  v.  Basker- 
field  {b). 

As  to  the  question  of  costs,  the  necessity  of  making 
the  children  parties  by  amendment,  was  occasioned  by 
the  suggestion  of  their  claim  contained  in  Mrs.  Horn's 
answer.  On  their  being  made  parties,  it  was  necessary 
to  establish,  by  evidence,  the  fact  that  they  were  the 
children  of  Mrs.  Horn,  who  did  not  object  to  the  amend- 
ment for  the  purpose  of  having  the  question  of  construc- 
tion decided.  It  is  submitted,  therefore,  that  the  Plain- 
tifls  are  entitled  to  the  costs  of  the  evidence  required  for 
that  purpose. 

Mr.  T.  H.  Fischer,  for  Mrs.  Horn. 

This  appeal  is,  in  substance,  an  appeal  for  costs.  The 
amendment  of  the  Plaintiffs'  bill  was  unnecessary.  The 
mortgagees    have   no   right  now   to    try   the   question 

of 

(a)  2  Atk.  220.  (6)  11  Beav.  525* 
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of  construction  as  against  the  infant  Defendants.     All        1859. 
that  they  can  claim  is  a  decree  of  foreclosure  or  sale  as 
against  the  mortgagor,  and  all  that  could  be  included  in 
such  decree  would  be  such  interest  as  Mrs.  Horn  takes 
in  the  mortgaged  premises  under  her  grandfather's  will. 
Upon  foreclosure  or  sale  the  mortgagees  or  purchasers 
could  have  remained  in  possession  till  the  death  of  Amelia 
Horn,  when  the  question  of  title  under  the  will  might 
have  been  raised  upon  ejectment  by  the  children.     In- 
stead  of  taking    that  course  the  Plaintiffs   chose>  by 
amendmenti  to  come  to  this  Court  for  a  decision  upon 
the  question  of  construction.      In  this  proceeding  the 
widow  has  never  acquiesced.     She  had  no  means  of  ob- 
jecting, but  the  infant  Defendants  might  have  demurred. 
This  course,  however,  would  have  involved  the  expense 
of  two  proceedings  instead  of  one.  As  against  the  widow, 
who  has  admitted  the  Plaintiffs'  title  as  mortgagees  of 
her  interest  in  the  mortgaged  premises,  the  evidence  they 
have  gone  into  was  unnecessary,  and  ought  not  to  be 
allowed ;  and  as  against  the  infant  Defendants  it  must 
also  be  disallowed,  the   Plaintiffs'  case  wholly  failing 
against  them. 

Mr.  JSddis  and  Mr.  Jessel,  for  the  infant  Defendants. 

As  between  the  Plaintiffs  and  the  infant  JDefendants 
the  object  of  the  bill  is  simply  for  a  declaratory  decree 
as  to  the  extent  of  a  common  law  right,  and  as  against 
them,  therefore,  the  only  decree  that  can  be  made  is  to 
dismiss  the  bill  with  costs ;  The  Trustees  of  the  Bir- 
kenhead Docks  V.  Laird  (a).     Then  as  to  the  question 
of  construction,  there  is  no  reason  why  the  rule  in  Wilds 
Cas€(b),  should  be  applied  to  personal  estate,  but  rather 
the  contrary.     The  rule  as  applied  to  real  estate  is  de- 
rived 
(fl)  4  De  G.,  M.  4-  G.  732.  (6)  0  Rep.  17* 
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1859.  rived  either  from  ihe  old  law,  which,  upon  feudal  prin- 
ciples, was  directed  against  the  successors  to  real  estates 
taking  otherwise  than  by  descent,  or  it  rests  upon  the 
ground  that  the  word  issue,  taken  per  se,  includes  all  the 
issue,  and  that  the  best  mode  of  effectuating  the  inten- 
tion in  favour  of  all  the  issue,  is  to  give  an  estate  tail 
to  the  parent,  which,  in  the  course  of  devolution,  would 
embrace  them  all.  But  a  rule  resting  upon  such  foun- 
dations, can  have  no  application  to  personal  estate.  The 
feudal  principle  does  not  reach  the  subject  matter,  and  so 
far  from  the  application  of  the  rule  to  personal  estate 
effectuating  the  intention,  it  directly  and  immediately  de- 
feats it,  for  it  gives  the  absolute  interest  to  the  parent, 
and  prevents  the  issue  qua  issue  taking  any  benefit  under 
the  disposition.  There  is  no  reason  why  different  effect 
should  not  be  given  to  the  same  words  as  applied  to  real 
and  to  personal  estate.  Real  estate  is  capable  of  entail, 
personal  estate  not,  and  there  can  be  no  reason  why  a 
testator,  using  the  word  issue  with  reference  to  property 
which  is  not  capable  of  being  entailed,  is  to  be  considered 
to  have  had  the  same  meaning  as  if  he  had  applied  the 
word  to  property  which  may  be  entailed.  The  great 
principle  in  all  cases  upon  the  construction  of  wills  is, 
that  the  intention  of  the  testator  is  to  be  carried  out  as 
far  as  it  is  consistent  with  the  rules  of  law.  The  con- 
struction put  by  Lord  Thurlow  upon  the  will  in  Knight  v. 
Ellis  (a),  seems  much  more  conformable  to  the  intention 
of  the  testator,  than  the  construction  contended  for  by 
the  Plaintiffs  in  the  present  case.  In  Buffar  v.  Brad- 
ford (i),  Lord  Hardwicke  expressed  an  opinion  adverse 
to  the  application  of  the  rule  in  WiUTs  Case  (c)  to  per- 
sonal estate ;  and  so,  also.  Lord  St.  Leonards^  in  Stokes 
V.  Heron  (rf).    There  are,  however,  adverse  dicta,  and  the 

question 

(a)  2  Bro,  C.  C.  570.  (d)  2  Dr.  4  War.  89;   S.  C. 

(6)  2  Aik.  220.  12  a  4-  Fin,  161. 

(r)  0  Rep.  17. 
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question  may  be  considered  as  still  an  open  one;  but  all  1859. 
reasoning  resting  upon  the  foundation  oF  the  rule  is 
against  its  being  so  applied.  Next,  the  words  "  if  (hey 
should  die  without  issue/'  occurring  in  the  bequest  un- 
der consideration,  are  to  be  read  as  referring  to  the  last 
antecedent,  viz.,  the  children  of  Amelia  Rosstter^  who, 
therefore,  on  the  face  of  the  will,  are  to  take  a  quasi  estate 
tail.  The  testator  is  speaking  of  an  unmarried  lady.  He 
speaks  of  her  by  her  maiden  name,  and  must  therefore 
have  intended  to  benefit  after-born  children.  Wherever 
such  an  intention  has  been  manifested,  it  has  been  the 
tendency  of  modern  decisions  to  spell  the  will  so  as  to 
make  the  class  to  be  benefited  as  large  as  possible ;  and, 
with  that  view,  to  give  a  life  interest  to  the  parent,  with 
remainder  to  the  children ;  Crawford  v.  Trotter  (a) ; 
French  yi.  French  {b)\  Paine  w.  Wagner  (c)'y  Dawson  v. 
Bmarne  (d) ;  Jeffery  v.  De  Vitre  (e) ;  Froggatt  v.  War- 
dellif)  ;  Crockett  v.  Crockett  (g). 

Another  objection,  which  is  fatal  to  the  Plaintiffs'  case, 
as  against  the  infant  Defendants,  is,  that  their  interests 
being  future,  the  Court  has  no  jurisdiction  to  adjudicate 
upon  them  till  they  arise;  Greenwood  v.  Sutherland  {h) ; 
CrarUck  V.  Lawson  (t). 

Mr.  Cory^  in  reply. 

There  is  nothing  executory  in  the  gift  under  con- 
sideration. The  gift  is  in  direct  terms,  and  there  is  no 
indication  of  an  intention  that  the  purpose  of  the  testa- 
tor is  to  be  carried  out  by  any  thing  which  is  not  sup- 
plied 

(•)  4  Madd.  361.  (J-)  3  De  G,  4  S//i.  685. 

(6)  11  Sim.  257.  {g)  2  Phil,  553. 

(f)  12  Sim.  184.  (A)  10  Hare,  App.  xiL 

id)  16  Beav.  29.  (i)  10  Hare,  App.  jif. 

(e)  24  Beav,  296* 
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1859.        plied  by  the  bare  words  of  the  gift.     No  trustees  are  in- 
^^  terposed,  or  trusts  expressed.     The  question  is  one  of 

V.  dry  construction  of  a  bequest  directly  to  those  who  are 

^^"'  to  take.  There  is  nothing  here,  as  in  some  of  the  cases 
cited  on  the  other  side,  which  the  Court  can  lay  hold  of 
as  showing  that  the  testator  intended  the  benefit  of  the 
gift  should  devolve  in  a  course  of  succession  rather  than 
by  way  of  a  present  interest.  Granted  that  it  has  been 
the  practice  of  the  Court  to  lay  hold  of  trifling  circum- 
stances to  support  that  construction  which  enables  the 
children  and  parent  to  take  in  succession,  still  the  Court 
has  never  attempted  to  deal  with  such  words  as  those  in 
the  present  case,  in  the  way  the  Master  of  the  Rolls  has 
dealt  with  them.  In  Crawford  v.  Trotter  (a),  the  use  of 
the  word  heirs,  and  in  Morse  v.  Morse  (&),  the  appoint- 
ment of  a  trustee,  were  regarded  as  circumstances  indi- 
cative of  an  intention  that  the  parent  was  not  to  take, 
simpliciter,  an  absolute  interest,  but  that  the  parent  and 
children  were  to  take  in  succession.  So  in  Dawson  y* 
Boume{c) ;  Jeffery  y.De  Vitre (rf);  and Froggatty.  War- 
€UU{e),  the  circumstance  that  the  gift  was  to  the  parent 
for  her  separate  use,  was  considered  a  foundation  for  the 
same  inference. 

Judgment  reserved* 


The  Lord  Chancellor. 

Dec.  17.  In  this  suit  for  the  foreclosure  of  a  mortgage,  in  strict- 

ness the  Court  ought  not  to  make  any  declaration  affect- 
ing the  rights  of  those  who  are  neither  parties  nor 
privies  to  the  mortgage  deed,  and  the  consent  of  the 

counsel 

(o)  4  Madd.  361.  (d)  24  Beav.  296. 

(6)  2  Sim,  485.  (e)  Z  De  G.  if  Sm,  686. 

(c)  16  Beav.  29. 
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counsel  for  the  infant  children  who  have  been  made  De-        1859. 
fendants,  does  not  entirely  remove  the  objection.     But 
after  what  has  taken  place  in  the  Court  below,  and  the      ''"V." 
arguments  addressed  to  me  on  the  hearing  of  the  appeal,        Horn. 
I  think  I  ought  to  express  my  opinion  upon  the  question, 
whether,  under  the  will  of  Thomas  Hansard^  Amelia 
Rossiter,  bis  grandchild,  took  only  an  estate  for  life,  or 
the  absolute  interest  in  the  leasehold  property,  which 
was  the  subject  of  the  mortgage  ? 

And  I  agree  with  the  Master  of  the  Rolls  that  she 
took  only  an  estate  for  life. 

The  contention,  that  under  a  bequest  of  personalty 
''to  Amelia  Rossiter  and  Amelia  Rossiter's  children, 
but  if  they  should  die  without  issue  then  over,"  Amelia 
Rossiter  takes  an  absolute  interest,  having  been  an  un- 
married woman  at  the  making  of  the  will  and  at  the 
testator's  death,  and  having  no  child  born  at  the  expira-* 
tion  of  the  prior  life  estate,  is  certainly  very  startling, 
and  seems  at  variance  with  the  expressed  intention  of  the 
testator.  Although  Amelia  was  unmarried  when  he  made 
his  will  and  when  he  died,  he  might  not  unnaturally  wish 
to  make  some  provision  for  her  children  if  she  should 
grow  up,  marry  and  have  children.  It  is  quite  clear  that 
be  intended  her  children  to  take  a  benefit ;  and  he  con- 
templated that  this  might  be  after  the  death  of  their 
mother.  When  he  says,  ''if  they  should  die  without 
issue,"  in  that  case  over  he  could  not  mean  the  word 
"they"  to  include  both  the  mother  and  her  children.  On 
the  supposition  that  the  mother  and  her  children  were  to 
take  jointly,  if  the  children  had  died  without  issue  in  the 
mother's  lifetime,  the  property  would  immediately  have 
gone  over  to  the  four  persons  who,  in  that  event,  were 
to  take  in  remainder.  Surely  it  would  be  a  much  more 
natural  construction  of  the  will  to  hold  that  Amelia  was 

meant 
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.1859.       meant  to  take  a  life  interest,  with  a  remainder  to  her 
children. 

The  Appellants  mainly  rely  upon  Wild's  Case{a\ 
(meaning  the  rule  said  to  have  been  laid  down  in  Wild's 
Case  as  the  effect  of  particular  words  in  a  will  applicable 
to  real  estate),  and  the  general  rule  that  words  in  a  will, 
which  would  create  an  estate  tail  as  to  realty,  will  carry 
the  absolute  interest  as  to  personalty.  Then  arises  the 
vexed  question,  whether  Wilds  Case  applies  to  person- 
alty. This  question  underwent  much  discussion  in  the 
case  of  Stokes  v.  Heron  (6),  in  which,  when  it  came  by 
appeal  before  the  House  of  Lords,  I  took  a  part.  As,  in 
disposing  of  that  case,  there  was  no  necessity  for  decid- 
ing that  question,  I  forebore  from  giving  any  opinion 
upon  it,  and,  along  with  Lord  Coitenham,  I  wished  the 
question  still  to  be  considered  as  open.  Now  I  am  pre- 
pared deliberately  to  say,  that,  in  my  opinion,  Wildes 
Case  (a)  does  not  apply  to  personal  property.  The 
general  rule,  that  words  in  a  will  which  create  an  estate 
tail  in  realty  will  give  an  absolute  interest  in  personalty, 
is  founded  upon  the  desire  to  give  effect  to  the  intention 
of  the  testator  as  far  as  the  rules  of  law  will  permit. 
But  the  rule  ought  not  to  prevail  where  it  would  entirely 
defeat  the  intention  of  the  testator,  and  where,  without 
any  violation  of  the  rules  of  law,  the- intention  of  the 
testator  may  be  carried  into  effect.  The  resolution  in 
Wilds  Case  (a),  as  to  realty,  entirely  depends  upon  the 
desire  to  benefit  the  children  as  the  testator  intended, 
because  an  estate  tail  in  the  parent  is  the  only  medium 
by  which  they  can  take ;  and  were  it  not  for  the  power 
of  cutting  off  the  entail  (which,  in  construing  wills,  is 

disregarded), 

(a)  6  Rep.  17*  CI,  ^  Fin.  161. 

(6)  2   Dr.  if  War.  89;    12 
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disregarded),  the  children  must  take.  But  as  to  person-  1859. 
alty,  for  the  purpose  of  benefiting  the  children,  the  appli- 
cation of  the  rule  is  wholly  unnecessary,  and  the  applica- 
tion of  it  would  entirely  defeat  the  intention  of  the  testator, 
for  it  would  deprive  the  children  of  all  right  to  any  benefit 
under  the  will.  With  respect  to  personalty,  there  are 
no  technical  rules  arising  from  the  feudal  law  to  prevent 
the  intention  of  the  testator  being  literally  carried  into 
effect.  Here  the  testator  could  not  mean  that  Amelia 
and  her  children  should  take  jointly;  and  he  no  doubt 
did  mean  that  she  should  take  for  her  life,  and  that  her 
children  should  take  at  her  death.  Therefore,  the  same 
reason  which,  with  respect  to  realty,  requires  that,  under 
such  words  as  are  supposed  in  Wild's  Case  (a),  the 
parent  should  take  an  estate  tail,  requires  that,  when 
they  are  applied  to  personally,  the  parent  should  take 
only  an  estate  for  life.  Where  an  estate  tail  is  given 
by  such  words  applied  to  realty,  an  exception  arises  to 
the  rule  that  words  which  give  an  estate  tail  in  realty, 
will  give  an  absolute  interest  when  applied  to  personalty; 
and  this  may  be  considered  an  exception  which  proves 
the  rule,  as  it  is  supported  by  the  reason  on  which  the 
rule  rests. 

Lord  Plunkett  and  Lord   Brougham^  in   Stokes  v. 

Heron  (6),  did  express  an  opinion  in  favour  of  applying 

Wild*s   Case  (a)  to   personalty;    but  Lord  Hardwicke 

and   Lord  St,  Leonards^  however,   have   expressed    a 

strong  inclination  of  opinion  to  the  contrary ;  there  is 

no  reported  decision  in  which^  Wildes  Case  (a)  has  been 

actually  applied  to  personalty,  and  the  Master  of  the 

Rolls,  in  his  judgment,  cites  several  recent  decisions 

which  are  hardly  to  be  reconciled  with  the  supposition 

that  Wilds  Case  is  applicable  to  personalty.     I  must, 

therefore,  overrule  the  first  and  main  reason  on  which 

the 
(a)  6  Btp.  17.  (6)  12  a  4-  Fin.  161. 
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the  Appellants  rely  in  contending  for  an  absolute  interest 
vesting  in  Amelia  Rossiter,  that,  under  similar  words,  if 
the  subject  matter  had  been  realty  instead  of  personalty, 
she  would  have  taken  an  estate  tail. 

It  was  next  contended,  but  less  strenuously,  for  the 
Appellants,  that  the  limitation  to  Amelia  Rossiler  and 
her  children  was  intended  to  make  the  mother  and  chil- 
dren joint  tenants,  if  Amelia  should  have  any  children 
during  the  lifetime  of  Mary  Rossiter,  the  testator's 
daughter;  and  for  this,  Buffar  v.  Bradford  {a)  was  re- 
lied upon,  where  a  bequest  *•  to  Mary  Buffar,  and  the 
children  bom  of  her  body"  was  held  to  create  a  joint 
tenancy  between  the  mother  and  the  children.  But  there 
the  whole  scope  of  the  will  showed  that  the  mother  and 
the  children  were  to  take  jointly,  and  it  was  admitted 
that  they  must  so  take,  if  Wildes  Case  (b)  did  not  apply 
to  vest  the  absolute  interest  exclusively  in  the  mother. 
Here  the  scope  and  the  words  of  the  will  are  wholly  in- 
consistent with  the  notion  of  Amelia  Rossiter  and  her 
children  taking  jointly,  whether  the  children  should  be 
born  before  or  after  the  death  of  the  testator,  or  before 
or  after  the  death  of  the  tenant  for  life. 

Another  supposition  was  made,  that  the  children  of 
Amelia  Rossiter  might  be  intended  to  take  by  way  of 
substitution ;  in  which  case,  in  the  event  which  hap- 
pened, an  absolute  interest  vested  in  the  mother  upon 
the  death  of  the  tenant  for  life  without  any  child  of 
Amelia  Rossiter  being  born ;  and  the  very  obscure  case 
of  Burrell  v.  Baskerfield  (c),  was  relied  upon.  But, 
reading  the  will  which  we  have  to  construe,  I  think  the 
plain  meaning  of  the  testator  was,  that  Amelia  Rossiter 

should 

(fl)  2  Atk,  220,  (f)  11  Bear.  525. 

(6)  6  Kep,  17. 
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should  enjoy  the  property  for  her  life,  and  that  her  chil- 
dren in  remainder  should  enjoy  it  after  her  death,  she  in 
no  event  being  entitled  to  more  than  a  life  interest  in  it. 

Upon  the  main  question  I  have  only  further  to  notice 
the  objection  urged  by  the  Appellants'  counsel,  that  here 
the  disposition  of  the  property  is  not  executory,  and  that 
no  trust  is  created.  Lady  Lincoln  v.  The  Duhe  of  New- 
castle {€^\  Rowland  v.  Morgan  {b),  and  other  cases  of 
that  class  show  that  an  executory  trust  is  sometimes  of 
great  importance  in  enabling  a  court  of  equity  to  carry 
into  effect  the  intention  of  parties  defectively  expressed ; 
but,  in  the  present  case,  I  think  that  the  intention  of  the 
testator  is  clearly  expressed,  and  that  there  is  no  techni- 
cal difficulty  in  carrying  that  intention  into  effect. 

Upon  the  whole  I  am  of  opinion  that  this  appeal 
should  be  dismissed  with  costs. 

(a)  12  Fes.  226.  (6)  2  PhU.  764. 
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COOPER  V.  JOEL. 

Der.  14,15, 17.  rpHlS  was  an  appeal  from  the  decree  of  the  Master  of 

lln^d^  ^'^®  Rolls,  directing  that  a  written  guarantee  given 

Chancellor  by  the  Plaintiffs  to  the  Defendants,  to  secure  the  payment 

Camilill.  '^y  instalments  of  certain  judgment  debts  due  to  them 

Upon  the  eve  from  Elizabeth  Macdonald,  should  be  delivered  up  to 

tle^lr'iff!       ^he  Plaintiffs. 

a  furety 

gave  a  written       The  following  are  the  short  facts  of  the  case,  which 

payment  of*tiie  ^'"   ^^  found  fully  stated  in  the  report  of  the  hearing 

judgment  debts  at  the  Rolls,  in  the  27th  Volume  of  Mr.  BeavatC$  Re- 

by  instalments, 

in  considera-     ports  (a). 

tion  of  the 

^dito«  consent-      Elizabeth  Macdonald  assigned  her  household  furni- 

ing  to  postpone  ture,  pictures,  &c.,  to  the  trustees  of  her  husband's  will, 

the  execution,    ^y  way  of  indemnity.     Judgment  having  afterwards  been 

th  \"th*^  ^"*    obtained  against  her  upon  debts   owing   to  five  other 

sent  of  another  creditors,  her  household  furniture,  pictures,  &c.,  were 

ne^ManTin      seized  by  the  sheriff*,  under  executions  issued  upon  those 

order  to  pre-     judgments,  and  advertised  for  sale  oyi  the  1 5th  of  Fe» 

audinconse-    brtiart/,  1855.     The  trustees  of  her  husband's  will  im- 

quence  the  sale  mediately  gave  notice  of  their  bill  of  sale  to  the  sheriff. 

took  place. 

The  surety 

gave  notice  The   Plaintiffs,   Cooper  and  Malthews^  (Mrs.  Mac-- 

•ideration    '     donald's  sons-in-law,)  with  the  view  of  preventing  a  forced 

having  failed,  sale,  entered  into  negociations  with  the  judgment  credi- 
the  guarantee  i    v     .         i  i  /.  n  i  « 

was  at  attend,  tors,  believing  them  to  have  rull  power  to  stay  the  sale. 

It  appeared       These   negociations   resulted   in   the   following    memo- 

sentations  were  randum  being  signed  on  the  loth  oi  February ^  1855,  by 
made  on  be-  .i  ^ 

half  of  the  ^»® 

judgment  ere-  (a)  Page  313. 

ditors  when 

they  took  the  guarantee  that  they  had  power  to  stop  the  sale,  and  that  it  would  be 
stopped :  Hcldf  that  the  surety  was  entitled  to  have  the  guarantee  delivered  up  to  be 
cancelled. 
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the  Phintiffs  and  three  other  persons,  and  given  to  the        1859. 

judgment  creditors.  ^^^^ 

CoorER 

V. 

"  In  consideration  of  Mr.  Joel  consenting  to  postpone  ^^^^' 
the  sale  under  the  execution  against  Mrs.  Elizabeth 
Macdonald,  and  assigning  his  claim  thereunder,  as  we 
shall  request,  in  consideration  of  his  and  the  other  cre- 
ditors under  named  taking  payment  of  their  debts  as 
hereinafter  mentioned,  we  jointly  and  severally  under- 
take to  guarantee  the  payment  of  the  several  debts  owing 
from  Elizabeth  Macdonald,  by  three  equal  instalments, 
at  twelve,  twenty-four,  or  thirty-six  months  from  the 
date  hereof,  with  interest  at  5/.  per  cent,  per  annum, 
viz.,  Mr.  Joel,  2,720/. ;  E.  and  H.  Wright,  4,300Z. ; 
Abraham  Nelwich,  500/. ;  E.  Lazarus,  650L ;  Mr.  Mar^ 
CU8,  600/.  And  we  also  jointly  and  severally  agree  with 
each  creditor  to  execute  a  bond  for  securing  the  same 
on  request.  A  satisfactory  policy,  if  possible,  to  be 
effected  on  Mrs.  Macdonald^s  life,  and  kept  up,  and  the 
policy  deposited  with  Mr.  Joel,  as  further  security. 
Dated  the  14th  of  February,  1856." 

Taking  with  him  the  memorandum  thus  signed,  the 
Plaintiff  Cooper,  accompanied  by  one  of  the  judgment 
creditors,  went  at  once  to  the  auctioneer,  who  had  then 
sold  a  few  lots,  and  directed  him  to  discontinue  tlie  sale. 
This,  however,  the  auctioneer  declined  to  do,  alleging 
that  the  consent  of  the  judgment  creditors  was  not  suffi- 
cient, and  that  it  required  the  consent  of  the  trustees. 
The  sale  accordingly  went  on,  and  the  whole  of  the  pro- 
perty was  sold.  Two  hours  later,  on  same  15th  day  of 
February,  1855,  the  Plaintiff  Cooper,  through  his  soli- 
citor, served  upon  the  judgment  creditors  a  notice  that 
the  arrangement  made  with  them  that  morning,  and  the 
agreement  or  undertaking  which  the  Plaintiffs  then 
signed,  had  become  null  and  void,  inasmuch  as  the  con- 

Vol.  1—2.  R  D.F.J,    sideration 
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1859.  sideration  for  which  they  were  induced  to  enter  into  such 
arrangement  and  to  sign  such  agreement  had  failed,  and 
that  the  parties  thereto  would  not  hold  themselves  bound 
thereby. 

In  February f  1856|  the  five  judgment  creditors  brought 
five  several  actions  against  the  Plaintiff  Cooper,  upon 
the  guarantee,  to  recover  the  first  instalment  on  tbeir 
debts. 

Cooper  and  Matthews  thereupon  filed  the  bill  in  the 
present  suit  against  the  judgment  creditors  and  the  three 
other  sureties,  praying  that  the  guarantee  of  February, 
1855,  might  be  declared  to  be  inoperative  and  void;  that 
the  same  might  be  cancelled ;  and  that  the  judgment 
creditors  might  be  restrained  from  proceeding  upon  it 
at  law  against  the  Plaintiffs. 

On  the  18th  o(  November,  1857,  the  Plaintiffs  moved 
for  an  injunction  to  stay  the  proceedings  in  the  actions, 
when  the  motion  was  ordered  to  stand  over  until  the  trial 
of  the  five  actions.  The  Plaintiffs  in  the  actions  at  law, 
however,  believing  that  Cooper,  in  case  of  the  verdicts 
going  against  him,  could  not  pay,  determined  not  to  pro- 
secute the  actions  for  the  present,  and  in  April,  1859, 
judgment  of  non  pros  for  not  proceeding  to  trial  after  no* 
tice  was  signed  in  each  of  the  five  actions. 

In  July,  1859,  thecausQ  came  on  to  be  heard,  when 
the  Master  of  the  Rolls  made  the  decree  appealed  from. 

Mr.  E.  Palmer  and  Mr.  Hardy,  for  the  Plaintiffs, 
in  support  of  the  decree. 

Upon  failure  to  stop  the  sale,  for  the  purpose  of  stop- 
ping which  the  guarantee  was  given,  the  guarantee  was 
at  an  end.    It  cannot  be  said  that  the  guarantee  was  to 


senting 


Joel. 
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be  given  in  case  the  execution  creditors  consented  to  stop  1859. 

the  sale,  although  such  consent  was  ineffectual  to  bring  I^" 

about  the  result  which    the  Plaintiffs  had  in  view  in  «. 
seeking  it. 

Mr.  Sehoyn  and  Mr.  Speedy  for  the  judgment  creditors. 

This  is  not  a  case  in  which  either  wilful  misrepresen- 
tation or  fraud  in  procuring  the  guarantee  is  insisted  upon 
on  the  part  of  the  Plaintiffs.  The  only  question  is  the 
legal  one,  of  the  construction  of  the  instrument  itself. 
That  is  exclusively  for  the  determination  of  a  Court  of 
law ;  and  though  no  legal  defect  is  apparent  on  the  face  of 
the  guarantee,  this  Court  has  no  jurisdiction  in  the  case. 
The  fact  that  five  actions  have  been  brought  is  not  a  rea- 
son for  the  interference  of  a  Court  of  equity.  Proceedings 
at  law  upon  bills  of  exchange  are  often  open  to  the  same 
objection,  but  recourse  has  never  been  had  to  this  Court 
upon  such  a  ground.  Courts  of  law  have  ample  powers 
to  consolidate  the  actions.  The  mere  possibility  of  losing 
evidence  by  which  some  future  action  upon  the  gua- 
rantee might  be  met,  is  not  sufficient  to  give  jurisdiction 
to  this  Court.  That  ground,  if  sufficient,  would  have 
been  insisted  upon  in  Thiedemann  v.  Ooldschmidt  (a) ; 
The  Derbyshire,  Staffordshire  and  Warwickshire  Rail' 
way  Company  v.  SerrelKfi);  Thornton  v.  Knight  {c); 
and  other  similar  cases.  To  provide  against  that  risk, 
a  bill  to  perpetuate  testimony  would  have  been  the  proper 
proceeding.  It  is  alleged  that  the  consideration  for  the 
guarantee  failed,  but  that  is  a  defence  available  at  law. 
The  contract  was,  not  that  the  Plaintiffs'  liability  should 
be  conditional  on  the  prevention  of  the  sale,  but  that 
Ihey  should  be  liable  upon  the  judgment  creditors  con- 


(a)  Anie,jk  4.  (c)  16  Sim.  509. 

{b)  2  De  G.  4  Sm.  353. 
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senting  to  stop  the  sale.  That  condition  was  performed, 
and  there  was  no  representation  that  those  creditors  had 
tlie  absolute  power  of  stopping  the  sale.  There  is  no 
ground,  therefore,  for  saying  that  the  instrument  is  void, 
or  that  the  Court  has  jurisdiction  to  direct  it  to  be  de- 
livered up.*  They  cited  Simpson  v»  Lord  Howden(a)\ 
Hayward  v.  Dimsdale  (6) ;  lij/an  v.  Machmath  {c) ; 
Jachman  v.  Mitchell  (d) ;  Franco  v.  Bolton  (e). 

Mr.  Stiffe  for  other  parties. 

Mr.  Hardy  in  reply. 

Admitting  the  question  of  construction  to  be  a  purely 
legal  one,  that  question  was  brought  before  a  Court  of 
law,  and  the  Defendants  declined  to  avail  themselves  of 
the  proceedings  to  have  it  decided.  It  must,  therefore, 
be  considered  that  they  have  no  defence  at  law,  and  that 
the  action  should  not  have  been  brought.  That  is  suffi- 
cient to  give  jurisdiction  to  this  Court  to  interfere  by 
injunction.  Again,  though  fraudulent  misrepresentation 
is  not  alleged  against  the  Defendants,  the  evidence  shows 
that  they,  being  under  a  misapprehension,  as  to  the  ex- 
tent of  their  rights  and  powers  under  their  judgments, 
made  representations  to  the  effect  that  they  had  power 
to  stop  the  sale,  and  that  the  sale  should  be  stopped ; 
and  upon  this  ground  alone  the  Court  had  jurisdiction 
to  make  the  decree  appealed  from. 

The  Lord  Chancellor. 

I  think  that  the  decision  of  the  Master  of  the  Rolls 
must  be  affirmed.  I  do  not,  however,  assent  to  the  pro- 
position, which  has  been  advanced  in  argument,  as  to  the 
jurisdiction  of   the    Court  in  such    cases,    and   which 

amounts 

(a)  3  MjfL  4-  Cr.  97.  (d)  13  Kei.  581. 

(6)  17  Vet.  III.  (e)  3  Vet.  SSS. 

(c)  3  Bro,  C.  C.  15. 
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amounts  in  substance  to  this,  that  a  Court  of  equity  will 
interfere  to  restrain  an  action  whenever  the  action  ought 
not  to  be  brought.  If  that  was  the  rule,  hardly  any 
dispute  could  arise  upon  a  contract,  which  might  not  be 
drawn  into  a  Court  of  equity. 

But  in  this  case  .there  are  peculiar  circumstances, 
giving  to  this  Court  jurisdiction  to  interpose  by  granting 
an  injunction  and  directing  the  instrument  to  be  deli- 
vered up.  I  have  no  doubt  that  substantially  a  material 
representation  was  made  which  was  untrue.  I  will  not 
enter  into  the  conflict  which  there  is  in  the  evidence, 
but  without  assuming  any  positive  agreement  on  the 
part  of  the  judgment  creditors,  I  have  no  doubt  that 
there  were  representations  to  the  effect  that  they  had 
power  to  stop  the  sale,  and  that  the  sale  should  be 
stopped.  I  am  of  opinion  that  these  representations  were 
untrue  or  incorrect,  and  that  on  this  ground,  at  all  events, 
the  Court  has  jurisdiction  to  interpose  in  the  way  which 
I  have  mentioned.  It  is  clear  that  the  Plaintiffs  never 
would  h&ve  given  the  guarantee  unless  they  had  believed 
that  the  sale  was  to  be  stopped.  Res  ipsa  loquitur.  It  is 
evident  that  both  sides  believed  that  the  sale  was  to  be 
stopped.  Neither  side  contemplated  that  the  consent  of 
the  trustees  was  necessary,  and  therefore  this  provision 
was  not  introduced.  But  the  Defendants  must  have 
been  aware  that  the  Plaintiffs  would  have  given  no  gua- 
rantee unless  they  believed  that  the  sale  was  to  be 
stopped.  The  sale  proceeded,  and  the  proceeds  of  the 
sale  went  to  the  judgment  creditors,  leaving  the  Plain- 
tiffs  in  the  same  situation  in  which  they  were  before  they 
gave  the  guarantee.  Under  such  circumstances  it  was 
contrary  to  equity  and  good  conscience  to  put  the 
guarantee  in  force. 

Without,  therefore,  acceding  to  any  such  wide  propo* 
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sition  as  was  laid  down  by  Mr.  Hardy,  this  appears  to 
me  a  case  in  which  ihe  guarantee  should  be  delivered 
up.  The  Defendant  may,  if  he  insists  on  it,  have  the 
decree  varied,  and  made  to  correspond  with  the  prayer  of 
the  bill,  but  I  may  say  that  this  will  make  no  difference 
as  to  the  costs  of  the  appeal. 


D«c.  17,19.21. 

Before  The 

Lord 
Chancellor 

Lord 
Campbell. 

In  a  vendor's 
suit  for  spe- 
cific perform- 
ance the  ab- 
stract showed 
a  seisin  in  fee 
in  B.  in  1798, 
and  a  devolu- 
tion of  the  title 
'  both  legal  and 


MOULTON  V.  EDMONDS. 

rriHIS  was  an  appeal  against  an  order  of  the  Master 
-■-  of  the  Rolls,  by  which  he  refused  to  vary  the 
certificate  of  the  Chief  Clerk,  finding  in  a  suit  instituted 
by  a  vendor  against  a  purchaser  for  a  specific  perform- 
ance, that  a  good  title  could  be  made  to  the  land 
comprised  in  an  agreement  between  the  parties,  dated 
25lh  of  March,  1857. 


The  objections    made   by  the  purchaser    were   that 
certain  recited  deeds  were  not  produced,  and  that  the 

equitable  from  gecondary  evidence  of  them  was  not  of  such  a  kind  as  to 

him  to  the  ''  %  c  %     i» 

ensure  its   being  always  accessible  on   future   dealmgs 
with  the  property. 


The  facts  of  the  case,  and  the  principal  arguments 

upon 


Plaintiff, 
and  uninter- 
rupted enjoy- 
ment there- 
under.   In  one 
of  the  deeds 
abstracted, 
dated  in  1815, 

there  was,  however,  a  recital  of  seisin  iu  A.  in  1779,  and  that  by  mesne  conrej* 
ances  the  premises  came  to  B.  The  deeds  recited  were  missing,  but  affidavits  were 
produced  verifying  extracts  from  the  account  books  of  deceased  solicitors  who  had  been 
concerned  in  framing  the  recited  deeds,  in  which  charges  were  made  for  prepariog 
those  deeds  and  for  attending  to  witness  their  execution.  Held^  that  the  recital 
coupled  with  the  extracts  was  good  secondary  evidence  ef  the  execution  and  content! 
of  the  missing  deeds. 

The  abstracted  deed  of  1815  also  contained  recitals  of  deeds  purporting  io  be 
mortgages  of  the  premises  in  question  by  B.,  and  subsequent  reconveyances  to  him 
by  the  mortgagees.  These  deeds  were  also  missing,  but  were  abstracted  in  an 
abstract  produced  to  the  purchaser,  which  had  been  made  out  and  examined  by  a 
conveyancer  in  1815,  and  from  which  the  recitals  in  the  deed  of  1815  had  been 
prepared.  Heli,  that  the  abstract  of  1815  was  sufficient  secondary  evidence  of  the 
execution  and  contents  of  the  missing  deeds. 
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upon  the  appeal,  sufficiently  appear  in  his  Lordship's       1859. 
judgment  ^^^^^^ 

MOULTOM 

V, 

Mr.  iZ.  Palmer,  Mr.  Selwyn,  and  Mr.  Lonsdale,  for     Edmondi. 
the  Defendant,  the  Appellant,  cited  Bryant  v.  Busk  (a); 
Cooper  V.  JEmery  (6) ;  Roberts  v.  Croft  (c) ;  Doe  d.  /?a- 
gersY.  Brooks  (d). 

Mr.  JbZ&«,  Mr.  TT.  TT.  Cooper,  and  Mr.  Southgaie, 
for  the  Plaintiff,  referred  to  Hillary  v.  Waller  (e) ;  Pr«- 
^(m  on  Abstracts  (f) ;  Sugden's  Vendors  and  Pur- 
ckasers{g) ;  Coussmaker  v.  Sewell(h) ;  NoviaiUe  y.Chreen'- 
wood(i)i  Prosser  v.  Fra^(#(*);  CoZy«-  v.  Finck{J)\ 
Alexander  v.  Crosby  (m). 

Mr.  Palmer  replied. 

Judgment  reserved. 


Tke  Lord  Chancellor. 

In  ray  opinion  the  abstract  and  the  evidence  adduced       Dec.2U 
support  this  decision. 

The  Defendant  admits  that  he  is  an  unwilling  pur« 
chaser ;  but,  nevertheless,  he  has  a  right  to  indst  on  a 
title  for  sixty  years ;  and  not  only  a  safe,  holding  title, 
(which  he  hardly  denies  has  been  offered  to  him,) 
but  a  marketable  title,  capable  of  strict  proof,  enabling 

him 

(a)  4  JRttM.  1.  486. 

{h)  1  FhUL  388.  (A)  Sugd.  F.  4*  Pi  ^PP-  ?• 

(c)  24  £fav.  223 ;    2  De  G.      1095,  No.  12. 
*J.l.  (*)  r.*R.26. 

(d)  3  ili^.  4  £//.  513.  (k)  6  Ma(2t/.  59. 

(e)  12  F€t.  252.  (/)  5  H.  L.  Cat.  905. 
(/)  VoL  1,  fp.  20,  252,  253.          (m)  1  Jonei  4r  Xa/.  666. 
(g)   IIM  JErf.,  lip.  458,  460, 
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18;)9.  l>iin  easily  to  resell,  whenever  he  may  have  a  mind  so  to 
do.  The  Plaintiff,  the  vendor,  alleges  that  he  shows  one 
John  Jones  to  have  been  seised  in  fee  of  the  premises  in 
1798,  more  than  sixty  years  ago,  and  that  a  good  title, 
both  legal  and  equitable,  is  deduced  from  John  Jones  to 
himself,  which  he  is  ready  to  make  over  to  the  Defend- 
ant, the  purchaser.  The  seisin  in  John  Jones  is  evi- 
denced by  his  occupation  of  the  premises ;  by  his  enter- 
ing in  1798  into  a  contract,  as  owner,  with  a  builder,  to 
erect  a  mill  for  him  on  the  premises,  which  was  erected, 
and  in  which  he  carried  on  his  business ;  by  his  having, 
as  owner,  in  March,  1799,  redeemed  the  land-tax  charged 
on  the  premises,  and  by  the  uninterrupted  enjoyment 
ever  since  of  those  under  whom  the  Plaintiff  claims. 

This  seisin  is  not  very  strenuously  questioned  by  the 
purchaser,  who  allows  that  it  would  be  unassailable, 
were  it  not  that  in  a  deed  executed  in  1815,  and  set  out 
in  the  abstract,  there  is  a  recital  of  some  other  deeds 
respecting  the  premises  alleged  to  have  been  executed 
before  the  sixty  years.  Those  deeds,  if  credited,  show 
that  in  1779  one  Goodeve  was  seised  in  fee  of  the  pre- 
mises, and  that  by  mesne  conveyances  the  fee  simple 
came  to  John  Jones.  But  the  objection  is,  that  the 
deeds  so  recited  are  not  produced.  A  controversy  arose 
at  the  bar,  whether  it  was  necessary  to  produce  or  to 
prove  the  execution  of  these  deeds,  which  were  never  in 
the  possession  of  the  vendor.  The  vendor's  counsel 
contended  that  it  was  not  necessary  for  hiip  to  go  further 
back  than  sixty  years,  for  if  it  v.ere,  by  reason  of  recitals 
of  older  deeds,  there  might  be  a  necessity  to  go  back  to 
the  time  of  the  Anglo-Saxons,  each  deed  produced 
reciting  a  deed  more  ancient; — while  the  purchaser's 
counsel  took  the  distinction  between  recitals  in  deeds 
executed  within  the  sixty  years  containing  recitals  of 
earlier  deeds,  and  deeds  executed  further  back  than  sixty 

yeara 
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years  containing  such  recitals.  Perhaps  the  test  may 
be,  whether  the  recited  deeds  not  produced  cast  any 
reasonable  suspicion  upon  the  title  shown  by  the  deeds 
produced. 

But  this  controversy  must  be  settled  hereafter,  because 
in  the  present  case  it  is  allowed  that  a  due  search  has 
been  made  for  the  recited  deeds,  and  that  there  is  suffi- 
cient secondary  evidence  of  the  execution  of  those  deeds 
and  of  their  contents, — subject  to  this  objection,  which 
was  strongly  pressed,  that  part  of  this  secondary  evidence 
consisted  of  affidavits  of  professional  men,"^  which  set  out 
extracts  from  the  account  books  of  deceased  solicitors 
concerned  in  framing  those  deeds,  making  charges  for 
preparing  the  deeds,  and  for  attending  to  witness  their 
execution. 

This  objection  was  founded  upon  the  following 
supposed  canon  in  conveyancing,  that  **  to  make  out 
a  marketable  title  all  the  evidence  must  be  portable — 
such  as  may  be  carried  into  the  market  and  shown  to 
those  who  may  be  inclined  to  buy — and  such  as  may 
be  hereafter  bodily  transferred  from  buyer  to  buyer." 
Here,  it  was  said,  the  solicitors'  books  referred  to  in  the 
affidavits  cannot  be  handed  over  with  the  documents 
mentioned  in  the  abstract,  and  therefore  a  marketable 
title  is  not  made  out.  Were  the  writings  referred  to  in 
the  affidavits  records,  or  in  any  way  publici  juris,  so  that 
access  to  them  might  be  obtained  as  of  right,  it  was  con- 
ceded that  the  objection  would  not  hold,— but  it  was 
urged  that  a  purchaser  would  have  no  right  to  claim 
possession,  or  an  inspection,  of  the  solicitors'  books  relied 
upon,  and  he  would  be  in  no  situation  to  make  out  a 
marketable  title  to  another  purchaser. 

No  authority  whatever  was  cited  for  this  sui>posed 

Canon } 
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1859.  canon;  if  sound,  it  would  be  equally  applicable  to 
secondary  evidence  of  deeds  executed  within  the  sixty 
years,  and  it  would  render  lands  and  houses  unsaleable 
wherever,  by  an  accidental  fire,  recent  deeds  conveying 
them  had  been  accidentally  destroyed.  This  canon  is 
likewise  at  variance  with  the  established  practice  of 
conveyancing ;  for  pedigrees  in  an  abstract  are  proved 
by  a  reference  to  entries  in  family  Bibles,  and  in  sur- 
geons' books,  which  are  not  handed  over  with  the 
abstract;  and  identity  of  parcels  is  proved  by  a  re- 
ference to  maps  which  are  not  in  the  custody  of  the 
vendor,  and  which  be  does  not  hand  over  to  the  pur- 
chaser, nor  give  any  certain  means  to  the  purchaser  to 
acquire.  If  such  objections  are  to  prevail,  the  transfer 
of  real  property  in  England  would  not  only  be  difficult 
but  would  become  often  impossible,  where  there  is  an 
unwilling  purchaser. 

The  next  objection  (more  strenuously  relied  upon) 
was,  that  the  abstract  does  not  show  a  proper  deduction 
of  title  from  John  Jones  to  the  Plaintiff,  because  he 
claims  under  a  conveyance  executed,  in  1815,  by  the 
assignees  of  John  Jones,  then  a  bankrupt,  and  that  this 
deed  recites  certain  deeds,  by  which  the  premises  in 
question  were  mortgaged  by  John  Jones,  and  were  re- 
conveyed  to  him  by  the  mortgagees, — which  deeds  have 
not  been  produced,  and  are  not  forthcoming. 

The  vendor's  counsel  first  relied  upon  the  new  Statute 
of  Limitations,  according  to  which  no  claim  can  be  made 
to  realty  more  than  twenty  years  after  the  right  has  ac- 
crued, and  here  there  has  been  an  undisturbed  enjoy- 
ment, according  to  the  deed  of  1816,  for  forty-four  years. 
But  I  do  not  think  that  the  new  Statute  of  Limitations 
in  any  respect  abridges  the  period  of  sixty  years,  for 
which  previously  a  good  title  must  have  been  proved  by 

the 
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the  vendor.  There  are  exceptions  to  the  bar  by  lapse  of 
time,  by  reason  of  infancy,  and  other  disabilities,  and  the 
estimated  duration  of  the  life  of  man  is  still  regarded 
as  measuring  the  period  during  which  the  title  must  be 
proved,  although  attempts  have  been  made  by  very  dis- 
tinguished persons  to  abridge  this  period,  so  as  to  facili- 
tate the  transfer  of  real  property. 

But  I  am  of  opinion  that  we  have  here  sufficient 
secondary  evidence  of  these  deeds,  and  that  this  evidence 
is  admissible.  During  the  argument  I  had  understood 
a  statement  to  be  made  in  opening  the  Appellant's  casCi 
that  there  was  no  evidence  of  any  search  for  these  deeds ; 
upon  which  I  suggested  the  expediency  of  the  inquiry 
going  back  to  the  Chief  Clerk,  that  such  a  search  might 
be  proved.  Subsequently,  however,  on  the  part  of  the 
Plaintiff,  the  Respondent,  the  most  ample  evidence  was 
adduced  of  a  search  among  the  papers  of  all  perisons 
who  could  reasonably  be  supposed  to  have  been  in  pos- 
session of  these  deeds,  if  they  were  extant,  and  none  of 
them  can  be  found,  although  there  is  extant,  and  there 
has  been  shown  to  the  purchaser  the  abstract  of  the  title 
made  out  and  examined  by  a  conveyancer  in  the  year 
1815,  from  which  abstract  the  deed  of  1815  had  been 
drawn,  and  in  which  abstract  these  missing  deeds  are 
abstracted. 

The  loss  of  the  deeds  being  proved,  the  question 
therefore  arises,  whether  there  is  not  sufficient  secondary 
evidence  of  their  having  been  executed,  and  of  their 
contents. 

The  recital  in  a  deed  is,  generally  speakings  evidence 
only  between  parties  and  privies ;  but  various  authorities 
were  cited  before  me  to  show  that  in  a  case  of  this  sort, 
the  recital  of  a  deed  in  a  deed  has  been  received  as 
secondary  evidence  of  the  recited  deed ;  and  as  there  has 

been 
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1859.        been  an  enjoyment  of  forty-four  years  under  these  deeds, 
I  shall  presume  that  they  were  executed. 

The  chief  peril  pointed  out  by  the  Appellant's  counsel 
to  the  purchaser  from  these  non-appearing  deeds  was, 
that  they  might  have  been  pledged  as  a  security  for 
money  borrowed,  by  way  of  equitable  mortgage,  and  that 
the  equitable  mortgagees  may  hereafter  start  up  and 
claim  a  charge  upon  the  premises  against  the  purchaser, 
who,  by  the  recitals,  must  be  supposed  to  have  had  no- 
tice, which  would  deprive  him  of  his  advantage  from 
being  clothed  with  the  legal  estate. 

But  I  must  say  that  this  peril  seems  to  me  to  be  imagi* 
nary  and  chimerical.  Forty  and  four  years  have  elapsed 
since  there  could  have  been  any  such  fraudulent  deposit 
by  way  of  equitable  mortgage ;  and  if  such  an  equitable 
mortgagee  should  now  start  up,  he  will  have  formidable 
difficulties  to  encounter  in  explaining  his  laches,  and  in 
encountering  the  Statute  of  Limitations.  Mr.  Palmer 
admitted  that  an  abstract  need  not  guard  against  remote 
possibilities, — and  surely  this  long  dormant  equitable 
mortgage  is  a  very  remote  possibility, — whereas  there  is 
a  great  probability  that  the  missing  deeds,  which  were 
extant  in  1815,  and  were  then  abstracted  and  recited, 
have  since  perished  from  time  and  accident. 

Particular  stress  was  laid  on  the  non-production  of 
the  will  o[John  Osborne,  which  is  mentioned  in  the  deed 
of  1815.  But,  although  there  was  a  sweeping  requi- 
sition after  the  delivery  of  the  abstract,  for  the  produc- 
tion of  "  all  the  deeds,  wills  and  other  documents,  re- 
cited or  referred  to  in  the  deed  of  1815,"  when  the 
inquiry  took  place  before  the  Chief  Clerk,  this  will  was 
never  asked  for  or  alluded  to  ;  and  I  make  no  doubt  that 
if  it  had  been  asked  for  it  might  have  been  obtained,  and 

would 
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would  bave  been  produced  in  half  an  hour  from  Doctors* 
Commons. 

Since  1815,  when  the  legal  and  equitable  estate  vested 
in  the  Coopers  (a) f  there  is  a  regular  deduction  of  title 
by  deeds  produced,  duly  executed,  down  to  the  present 
Plaintiff.  This  would  not  be  enough  without  going 
further  back;  but  I  think  there  is  sufficient  evidence 
that  the  fee  simple  proved  to  be  in  Johti  Jones  in  1798, 
vested  in  the  Coopers  in  1815,  so  as  to  make  the  title 
offered  by  the  vendor  such  as  the  purchaser  was  bound 
to  accept. 

This  appeal  must  be  dismissed  with  costs. 


1859. 


(a)  The  property  was  convey- 
ed to  the  Coopers  by  the  deed 
before  referred  to  as  having  been 


executed  in   1815,  and  as  being 
set  out  in  the  abstract. 


OFFEN  V.  HARMAN. 


T 


Dec.  17,  20. 

Before  The 
Lords  Jus- 


A  settlement 
contained  a 
power  which 
was  to  be 


HIS  was  an  appeal  from  the  decision  of  the  Master 
of  the  Rolls,  dismissing  with  costs  a  summons 
taken  out  by  the  Defendant  to  vary  the  Chief  Clerk's 
certificate  made  in  a  vendor's  suit  for  the  specific  per* 
formance  of  a  contract  for  sale  of  real  estate,  and  certify- 
ing that  a  good  title  was  made  to  the  premises  contracted  ^.^^jfh  th^ 

to  be  sold  from  the  26th  of  April,  1858.  co"»ent  of  B, 

"such  consent 

The  principal  question  upon  the  appeal  arose  out  of  jl  somf  deed 

the  following  circumstances : —  to  be  duly  exe- 

cuted by  him, 

The  title  to  the  premises  in  question  was  derived  under  w*ise,"*to°re^*'^" 

lllQ  lease  certain 
estates  from 
charges  in  favor  of  the  younger  children  of  J,^  and  substitute  others  in  their  stead. 
The  donee  of  the  power  executed  it  by  deed,  winch  was  not,  however,  executed  by  B. 
till  nine  months  after  its  execution  by  A,,  but  evidence  was  produced  that  a  draft 
of  the  deed,  purporting  to  be  an  execution  of  the  power  by  A.,  had  been  shown  to 
JB.  before  it  was  executed  by  A,,  and  that  B.  had  then  given  his  parol  consent  thereto : 
'^Htld,  that  the  power  had  been  validly  executed. 
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1859.  the  marriage  settlement  of  Edward  Knight  the  younger, 
dated  the  2nd  oi  March,  1840,  by  which  certain  freehold 
estates  were  conveyed  to  uses,  under  which  Edward 
Knight  the  younger  was  tenant  for  life,  and  had  also 
power  to  release  a  portion  of  the  settled  estates,  called 
the  Chreat  Moatenden  farm  and  premises,  from  a  certain 
charge  for  portions  in  favor  of  the  younger  children  of 
the  marriage,  upon  substituting  for  it  any  other  estates 
of  competent  value  to  which  he  might  be  entitled  under 
an  indenture  dated  in  1815;  but  it  was  provided  that 
the  substitution  should  not  take  place  except  with  the 
previous  consent  of  the  trustees  for  the  time  being  of  a 
term  of  3,000  years  in  the  settled  premises, ''  such  con- 
sent to  be  signified  by  some  deed  to  be  duly  executed 
by  the  trustees  respectively,  and  not  otherwise/' 

By  an  indenture  dated  17th  of  December,  1857,  Ed- 
ward Knight  the  younger  conveyed  to  Mr.  Offen  (the 
Plaintiff  in  the  present  suit)  the  Oreat  Moatenden  farm 
and  premises,  revoking  by  the  deed  the  uses  of  the  in- 
denture of  the  2nd  of  March,  1840,  so  far  as  they  af- 
fected those  premises.  The  trustees  of  the  term  of 
8,000  years  were  made  parties  to  the  deed  of  December, 
1857,  for  the  purpose  of  thereby  signifying  their  con- 
sent to  the  substitution  of  other  estates  to  which  M. 
Knight  the  younger  was  entitled  under  the  deed  of 
1816,  for  those  at  Moatenden, 

The  Great  Moatenden  farm  and  premises  formed  the 
subject-matter  of  the  contract  in  the  present  suit,  and 
in  the  abstract  of  title  furnished  to  the  Defendant,  the  in- 
denture of  the  17th  of  December,  1857,  was  stated  to 
have  been  duly  executed  by  all  the  parties,  including 
the  trustees  for  the  time  being  of  the  term  of  3,000 
years;  but  on  the  abstract  being  compared  with  the 
deed  itself  it  appeared  that  that  instrument  had  not  been 
executed  by  F.  G.  Austen  Leigh,  one  of  those  trustees, 

until 
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until  the  month  of  October,  1858,  nine  months  a(\er  the        1859. 
date  of  the  conveyance,  and  only  a  short  time  before  the 
inttitQtion  of  the  present  suit. 

It  had  been  objected  before  the  Chief  Clerk,  on  the 
part  of  the  Defendant,  that  the  indenture  of  the  17th  of 
December,  1867,  was  not  a  valid  execution  of  the  power 
of  substitution  by  E.  Knight  the  younger,  inasmuch  as 
the  trustee  F.  O.  Austen  Leigh  had  not  at  that  time  given 
his  consent  to  the  substitution  of  other  estates,  and  that 
the  execution  of  the  indenture  by  him  nine  months  after 
it  had  been  executed  by  E.  Knight  the  younger  could 
not  operate  as  such  a  consent  as  was  required  by  the  in- 
denture of  March,  1840. 

Upon  the  present  appeal  coming  on  in  the  first  instance 
before  the  full  Court,  on  the  25th  o{  November,  1869,  the 
petition  of  appeal  was  directed  to  stand  over,  in  order 
that  evidence  of  contemporaneous  assent  by  JP.  G.  Austen 
Leigh  to  the  execution  of  the  indenture  of  the  17th  of 
December,  IS57,  which  it  was  alleged  could  be  furnished, 
might  be  produced. 

Upon  the  appeal  being  now  again  brought  on  for  hear- 
ing before  the  Lords  Justices,  evidence  was  produced 
that  F.  O.  Austen  Leigh  the  trustee,  although  he  had  not 
executed  the  indenture  o{  December,  1857,  till  long  after 
it  was  executed  by  E.  Knight  the  younger,  had  been 
informed  of  the  intention  of  E*  Knight  the  younger  to 
make  the  proposed  substitution,  and  had  seen  a  draft  of 
the  deed  and  given  his  consent  by  parol  thereto,  befdre 
the  conveyance  to  Offen,  the  Plaintiff,  was  prepared. 

Mr.  Selwyn  and  Mr.  Pemberton  in  support  of  the 
appeal. 

Inasmuch  as  to  the  exercise  of  the  power  of  substitu- 
tion, 


\ 
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1859.  tion,  the  deed  of  March  2,  1840,  in  precise  and  express 
terms  required  the  consent  of  the  trustees  to  be  signified 
by  some  deed  to  be  duly  executed  by  them  respectively, 
and  not  otlierwise,  the  mere  parol  assent  by  JF.  G. 
Austen  Leigh,  given  long  before  he  had  executed  the 
deed,  was  insufficient  to  give  validity  to  the  exercise  of 
the  power ;  nor  could  the  execution  of  the  indenture  by 
F.  G,  Austen  Leigh,  so  long  after  it  had  been  executed 
by  E.  Knight,  have  the  effect  of  making  it  valid  as  an 
exercise  of  the  power. 

They  referred  to  Bateman  v.  Davis  (a) ;  Hawkins  v. 
Kemp{b);  Wright  v.  Waheford{c);  Freer  y.  Hesse  {d); 
Sugden  on  Powers  {e). 

Mr.  Roundell  Palmer  and  Mr.  Freeman  in  support 
of  the  decision  at  the  Rolls. 

They  referred  to  WQu£en  v.  Farquhar  (/);»  Ex  parte 
Tavener  (g). 

Mr.  Pembertoii  replied. 

The  Lord  Justice  Knight  Bruce. 

Whether  less  than  the  whole  materials  at  the  present 
moment  before  the  Court  of  Appeal  would  have  been 
sufHcient  to  establish  a  due  execution  of  the  power  by 
the  deed  of  substitution  of  December,  1857,  it  is  unne- 
cessary to  determine ;  but,  seeing  what  the  whole  mate- 
rials now  are,  I  am  of  opinion  that  a  due  execution  of  the 

power 

(fl)  3  Madd.  98.  (e)  Fuge  339. 

(6)  3  £«s/,410.  (/)  11   r«.467. 

(c)  17  Vc$.  454.  (g)  7  De  G.,  M.  ^  G.  627. 

(d)  4  De  G.,  M,  4-  G.  495. 
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1859. 


power  by  the  deed  has  been  sufficiently  shown.    This, 

however,  is  of  course  apart  from  the  question,  when  the      '"^P'"*^ 

due  execution  was  first  shown  by  the  Plaintiff.  «. 

Habhav. 

The  Lord  Justice  Turner  concurred. 


In  the  Matter  of  THE  LONDON  AND  BIRMING- 
HAM FLINT  GLASS  AND  ALKALI  COM- 
PANY  (LIMITED)  and  of  the  JOINT-STOCK 
COMPANIES  ACT,  1856  &  1857. 

Ex  parte  FREDERICK  ROBERT  WRIGHT,  on 
his  own  behalf  and  also  as  the  Attorney  duly  au- 
thorized of  ALFRED  JAMES  WATERLOW, 
WALTER  BLANDFORD  WATERLOW  and 
SYDNEY  HEDLEY  WATERLOW. 


June  3. 

Before  The 

Lord 

Chancellor 

Lord 

Chelmsford. 


rpHIS  was  an  appeal  from  the  decision  of  Mr.  Com- 
missioner  Sanders  dismissing  a  petition  for  winding 
up  the  above  company,  which  was  formed  in  February^ 
1857,  and  registered  as  a  limited  company  under  the  An  assignee 
provisions  of  the  Joint-Stock  Companies  Act,  1856,  its  oft*  judgment 
objects  being  defined  by  its  deed  to  be  the  erection  of  than  50/. 
Flint  Glass  and  Alkali  Works  at  Birmingham  or  else-  S*com!." 
where  in  England,  or  the  acquisition  by  purchase  of  such  pany  on  wliich 
works,  and  carrying  on  the  same.    The  company  carried  S^JIed,' wiih"a 
on  business  for  some  time,  but  fell  into  difficulties,  and  return  of  nulla 

1      *«  1      t*  -MM-      ^    ^n^r.     t  1  .  bona:  Held 

on  the  ISlh  of  Marck,  1858,  they  entered  into  an  agree-  entitled  under 

ment  with  the  Islington  Glass  Company  (Limited)  to  sell  l^f^^Y  con- 
to  tained  in  his 
assignment  to 
petition  to  wind  up  the  company. 
Semble,  that  an  equitable  debt  will  support  such  a  petition. 

Vol.  1—2.  S  D.F.J. 
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1859.       to  the  latter  company  the  benefit  of  an  agreement  under 

^■^^^^^^^      which  the  former  company  held  their  work's,  and  also 

London  and    to  sell  the  goodwill  of  the  business  to  the  latter  company. 

Birmingham   rp j^g  former  company  had  since  the  date  of  the  agreement 

AND  Alkali    ceased  to  Carry  on  business,  and  was  largely  indebted. 

(L^MrxBD).     ^"  ^^^  ^^^^  ^^  March,  1858,  Messrs.  Waterlow,  who 

Ex  parte      were   creditors   of  the    company,   recovered   judgment 

Wright.      against  them  for  25/.  I6s.  9d.,  and  obtained  a  writ  of 

fi.  fa.     On  the  6th  oi  January,  1859,  Messrs.  Waterlow 

assigned  their  judgment  debt  to  the  Appellant  with  a 

power  of  attorney,   authorizing   him   to  sue   in   their 

names. 

On  the  2nd  of  April,  1859,  the  Appellant  presented 
a  petition  in  his  own  name  and  as  the  attorney  of  Messrs. 
Waterlow,  seeking  to  have  the  company  wound  up, 
but  the  Commissioner  dismissed  the  petition,  on  the 
grounds  that  the  debt  due  to  the  Appellant  was  insuf- 
ficient in  amount,  and  was,  moreover,  merely  equitable. 
The  appeal  had  been  brought  before  the  Lords  Justices, 
who  suggested  that  the  case  should  be  heard  by  the 
Lord  Chancellor. 

Mr.  De  Gex  in  support  of  the  appeal. 

The  Commissioner  thought  that  the  Appellant  was 
not  a  creditor  within  the  meaning  of  the  act,  inasmuch  as 
he  was  the  assignee  of  a  legal  debt,  and  therefore  a  cre- 
ditor in  equity  only.  But  the  68th  section  of  the  Joint- 
Stock  Companies  Act,  1856,  provides,  that  a  company 
may  be  wound  up  whenever  an  execution  issued  on  a 
"judgment,  decree  or  order"  obtained  in  any  Court  in 
favor  of  any  "creditor"  in  any  suit  is  returned  unsatis- 
fied, showing,  therefore,  that  the  word  "creditor**  in- 
cludes a  person  to  whom  a  debt  is  due  which  is  recover- 
able in  equity  merely.  The  greatest  injustice  would  arise 
if  any  other  construction  were  put  upon  the  act,  for  an 

equitable 
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equitable  creditor,  having  now  no  remedy  except  under 
the  act,  would  then  be  wholly  without  redress;  Carpenter 
V.  Thornton  (a).  There  is  no  analogy  in  this  respect  be- 
tween proceedings  under  the  Winding-up  Acts  and  those 
in  bankruptcy,  for  in  the  latter  case  an  equitable  creditor 
has  a  right  to  sue  in  a  Court  of  Equity.  Nor  is  the  debt 
insufficient  in  amount  The  restriction  in  that  respect 
is  contained  in  the  first  branch  of  the  68th  section  only, 
and  applies  merely  to  debts  on  which  judgment  has  not 
been  recovered. 

The  Respondents  did  not  appear. 

The  Lord  Chancellor. 

The  second  branch  of  the  68th  section  of  the  act  does 
not  require  that  a  judgment  debt  should  be  of  any  speci- 
fied amount  to  constitute  a  ground  for  winding  up  a  com- 
pany, when  there  is  no  return  to  the  writ  of  execution. 
It  is  only  with  respect  to  an  unsatisfied  demand,  not 
upon  a  judgment,  that  a  limit  is  fixed  requiring  it  to  be 
not  less  than  50/.  Then  with  regard  to  the  nature  of 
the  debt,  Mr.  De  Gex  has  argued,  with  a  great  deal  of 
reason,  that  the  creditor  may  be  either  a  legal  or  equitable 
creditor,  and  that  it  must  have  been  the  intention  of  the 
legislature  to  include  equitable  debts.  There  might  how- 
ever be  a  question  whether  a  person  who  does  not  obtain 
a  decree  of  the  Court  of  Chancery,  but  is  only  an  equit- 
able creditor,  by  taking  an  assignment  of  a  judgment 
debt  at  law,  is  a  creditor  within  the  69th  section  so  as  to 
be  competent  to  petition  alone.  It  is  not  necessary  to 
decide  this  on  the  present  occasion,  as  the  petition  is 
here  presented  in  the  names  of  the  legal  creditors  as  well 
as  of  the  equitable  creditor. 

Winding-up  order  made. 

(a)  I  B.  4*  Aid,  52. 

S2 
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In  re 
London  and 
Birmingham 
Flint  Glass 
AND  Alkali 
Company 
(Limited). 

Ex  parte 
Weight. 
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Ex  parte  JOHN  WILLIAM  HOLDERNESS. 
In  the  Matter  of  JOHN  WILLIAM  HOLDERNESS, 
a  Bankrupt. 

rWMl  IS  was  an  appeal  from  the  decision  of  Mr.  Com- 
-'-  missioner  Ayrton,  suspending  the  Appellant's  cer- 
tificate of  conformity  for  three  years  without  protection, 
and  at  the  end  of  that  period  granting  it  as  of  the  third 
class  only. 

The  Bankrupt  was  a  timber  merchant  and  commission 
agent  at  SuU,  and  the  ground  of  the  Commissioner's 
decision  was,  that  the  Bankrupt  had  contracted  a  debt 
abroad.^ Some  by  fraud,  in  obtaining  from  the  petitioning  creditors  for- 
bearance of  their  debt,  by  agreeing  to  execute  to  them  a 
mortgage  of  a  ship  which  he  had  already  sold. 


Juljf  4. 

Before  The 
Lords  Jus- 

TICBS. 

A  bankrupt 
had,  8  thort 
time  before  his 
bankruptcy, 
represented 
to  his  bankers 
that  he  was 
the  owner  of 
three  ships  in 
the  course  of 


time  after- 
wards his  ac- 
count with 
them  being 
largely  over- 
drawn, they 
prepared  an 
agreement 
for  him  to 


The  petitioning  creditors  were  the  bankers  of  the 
Bankrupt,  and  in  April,  1858,  his  account  with  them 
Tn'^'wherebv  ^^'"S  '^^'g^'y  overdrawn,  they  pressed  him  for  security, 
he  agreed  to  He  had  some  time  before  represented  to  them  that  he 
shtps^tlfthem  ^**^  ^^^  owner  of  three  vessels  which  were  in  the  course 
for  the  floating  of  being  built  for  him  at  Richibitcloo  ;  and  the  bankers, 
balance.     He  .it.  /.   i  .  .         t  i 

had  previously  presummg  that  this  state  of  thmgs  continued,  prepared  a 

however  sold     memorandum  for  him  to  sign,  purporting  to  be  an  agree- 

his  brother,  ment  by  the  Bankrupt  to  assign  those  vessels  to  them  by 
subject  to  an 

agreement  for  '^"/ 

the  payment 

to  himself  of  any  profit  on  a  resale.  He  signed  the  proposed  memorandum  without 
mentioning  the  fact  of  the  sale:— Hc/</,  that  although  the  bankers  made  no  farther 
advance  on  the  security  of  the  memorandum,  the  bankrupt  had  been  guilty  of  a  sup- 
pression, which  could  not  be  overlooked  on  the  question  of  his  certificate,  and  that 
it  had  been  rightly  suspended  for  three  years  witliout  protection. 
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way  of  mortgage  for  the  balance  of  his  banking  account,        1859. 
not  exceeding  14,000/.  ^^*v*^/ 

Ex  parte 

H0LD£RNE88. 

The  Bankrupt  had  previously,  in  fact  on  the  16th  of  jnre 
^/ovember,  1867,  agreed  to  sell  the  vessels  to  his  brother*  Holdbrkess. 
Thomas  Hunter  Holdemess,  but  it  was,  as  he  now  de- 
posed, part  of  the  agreement  that,  in  the  event  of  the 
vessels,  when  resold  by  Thomas  Hunter  HoldemesSf 
realizing  a  larger  price  than  that  at  which  he  had  bought 
them,  the  profit  should  be  paid  to  the  Bankrupt. 

The  Bankrupt  signed  the  proposed  memorandum  on 
the  30th  of  April,  1858,  without  mentioning  to  the  peti- 
tioning creditors  the  fact  of  the  sale  to  his  brother.  The 
balance,  however,  due  from  him  to  the  petitioning  cre- 
ditors had  not  been  increased,  nor  had  he  incurred  any 
new  debt  with  them  after  the  memorandum  was  signed. 
He  now  deposed  that  he  had  hoped  to  induce  his  brother 
to  postpone  his  security  to  that  of  the  petitioning  cre- 
ditors. 

The  adjudication  of  bankruptcy  took  place  on  the  10th 
of  Jttntf,  1858. 

Mr.  Bacon  and  Mr.  Baggallayy  in  support  of  the  ap- 
peal, submitted  that  the  Bankrupt  had  not  made  any 
Fraudulent  representation.  He  had  made  in  substance  a 
first  equitable  mortgage  to  his  brother,  retaining  an 
interest  in  the  vessels.  When  the  petitioning  creditors 
^rged  him  to  sign  a  memorandum  which  they  had  pre- 
pared, there  was  therefore  an  interest  fqr  it  to  operate 
Xipon,  and  they  made  no  inquiry  as  to  incumbrances. 
Nothing  at  all  events  was  done  by  the  Bankrupt  to  merit 
^o  severe  a  sentence. 

Mr. 
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1859.  Mr.  Selwyn  and  Mr.  Eddia,  for  the  aMignees,  were 

''-^-'^-^      not  called  upon. 
Esparte 
H0LDEKNE88. 

HoLPBEWMi.  ^^  Lord  Justice  Knight  Bruce. 

It  does  not  appear  to  me  that  the  creditors  whose  par- 
ticular interests  are  now  represented  before  the  Court 
have  suflRered  in  any  way  by  what  the  Bankrupt  has 
done.  It  does  not  appear  that  there  has  been  any  im- 
portant delay  even  in  consequence  of  what  took  place, 
but  unfortunately,  not  alone  by  what  occurred  in  April, 
1858,  but  also  by  what  had  taken  place  in  the  latter  part 
of  the  preceding  year,  the  bankers  were  led  to  believe 
that  the  Bankrupt*s  interest  in  the  three  vessels  referred 
to  was  not  subject  to  any  incumbrance  whatever.  How- 
ever little  they  may  have  suffered,  it  is  impossible  for  the 
Court  to  pass  over  the  suppression  of  truth,  into  which, 
under  some  pressure  it  is  true,  the  Bankrupt  has  allowed 
himself  to  be  surprised.  It  will  therefore  be  impossible 
to  adopt  a  conclusion,  which  would  be  one  of  so  bad  an 
example,  as  to  mitigate  the  sentence  pronounced.  Of 
course  the  mere  apprehension  of  a  bad  example  would 
not  justify  the  Court  in  maintaining  a  sentence  which  it 
thought  there  was  solid  ground  for  varying,  but  in  the 
present  case  I  fear  there  is  no  such  solid  ground,  how- 
ever painful  in  the  circumstances  it  may  be  to  come  to 
that  decision. 

At  the  same  time  I  do  not  see  why  the  certificate, 
when  granted,  should  be  of  the  third  class.  I  think 
that,  if  my  learned  Brother  does  not  dissent,  it  may  be 
of  the  second  class,  which,  however,  will  by  no  means 
indicate  our  approval  of  the  course  that  the  Bankrupt 
has  taken* 


The 
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7%c  Lord  Justice  Turner. 

I  concur  with  reluctance ;  and  although  I  cannot  con-  HoLDBMBas. 
sent  to  any  variation  of  the  judgment  other  than  that  of        jn  re 
altering  the  class  of  certificate,  I  extremely  disapprove   Holoseiibm. 
of  the  pressure  exercised  upon  the  Bankrupt  by  the 
bankers. 


Ex  parte  CHARLES  ROTHSAY  FRAMPTON. 

In  the  Matter  of  CHARLES  ROTHSAY  FRAMP- 
TON. 

August  4. 

rilHIS  was  an  appeal  from  the  decision  of  Mr.  Com-  Before  The 

"*•      missioner  Hilly  refusing    to  hear  cause  shown  °tice».""' 

against  an  adjudication  of  bankruptcy  against  the  Appel-  where  a  per- 

lant,  on  the  ground  that  the  person  appearing  to  show  ^?  counT^"^ 

cause  on  behalf  of  the  Appellant  was  not  duly  authorized  has  authorized 

•n  that  behalf.  TSg?" 

verbally,  to 
The  petition  of  appeal  purported  to  be  that  of  the  generally  in 
Bankrupt,  and  was  presented  on  his  behalf  by  a  solicitor  ^^»  absence, 
of  the  Court  of  Bankruptcy,  who  took  upon  himself  to  authority  to 
act  as  the  Bankrupt's  solicitor.  He  had  obtained  from  cUoMo^*^^^^ 
their  Lordships  ex  parte  an  order  authorizing  him  to  on  behalf  of 

sign  the  petition  on  behalf  of  the  Petitioner.  show^Muse  ^ 

against  an  ad* 

The  petition  and  the  affidavits  in  support  of  it  stated  bankruptcy 
that  the  Appellant  only  attained  the  age  of  twenty-one  «««^"»'  ^*°*' 
years  in  February ^  1859>  and  had  not  at  any  time  been  a 
trader  within  the  meaning  of  the  bankrupt  laws ;  that  in 
June^  1869|  he  left  this  country  and  went  to  reside  in 

Canada  ; 
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Ex  parte 
Frampton. 

In  re 
Frampton. 


Canada ;  that  at  the  time  of  his  leaving  this  country  he 
had  satisfied  and  -discharged,  with  some  trifling  excep- 
tions, all  fair  and  just  claims  upon  him,  but  that  there 
remained  some  demands  which  had  been  made  against 
him  for  sums  which  were  either  not  legally  due  to  any 
extent,  or  were  in  excess  of  what,  if  anything,  was  actually 
due  from  the  Appellant ;  that  on  leaving  this  country  as 
aforesaid  he  had  constituted  his  uncle  Mr.  Edward 
Frampton  his  general  agent  for  settling  such  of  his  affairs 
as  remained  to  be  settled  in  this  country,  and  had  left  in 
the  hands  of  his  uncle  monies  exceeding  in  amount  all 
the  debts  due  or  claimed  to  be  due  from  him,  and  that 
the  Appellant's  departure  was  not  for  the  purpose  of  de- 
feating or  delaying  his  creditors  or  any  one  of  them. 


It  appeared  that  on  the  4th  of  July,  1859,  Mr.  Ed- 
ward  Frampton  received  notice  of  the  adjudication  from 
the  messenger  of  the  District  Court,  accompanied  by  a 
caution  not  to  part  with  any  of  the  Appellant's  monies. 

On  the  9th  of  July,  1859,  Messrs.  Bubb  Sf  Co.,  who 
were  the  Appellant's  general  solicitors,  and  were  in- 
structed on  that  occasion  by  Mr.  Edward  Frampton, 
gave  notice  to  the  Registrar  of  the  Court,  and  to  the 
solicitor  to  the  petitioning  creditors,  that  it  was  in- 
tended to  dispute  the  adjudication  on  the  Appellant's 
behalf^  and  the  14th  of  July  was  appointed  for  that 
purpose. 


A  sitting  was  held  accordingly  on  the  14th  of  July, 
and  was  adjourned  successively  to  the  19th  and  25th  and 
26th  of  July,  on  which  occasions  (Messrs.  Abbot,  Lucas 
^  Leonard,  Messrs.  BubVs  agents  at  Bristol,  having 
been  instructed  by  the  latter  to  appear)  Mr.  Abbot  ap- 
peared for  the  purpose  of  showing  cause  on  the  Appel- 
lant's behalf  against  the  adjudication.     The  solicitor  of 

the 
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the  petitioning  creditors  objected  that  Mr.  Abbot  had  no        1S59. 
authority  from  the  Appellant  to  appear  for  him.  ^^^ 

Frampton. 
The  Commissioner  allowed  the  objection,  saying  that  J«  re 
there  ought  to  be  express  authority,  for  that  if  implied  au- 
thority were  sufficient  it  might  happen  that  many  persons 
would  have  equal  authority  to  make  or  to  oppose  such  an 
application,  and  that  in  such  an  event  the  Court  would 
have  difficulty  in  deciding  as  to  whether  the  name  of  the 
Bankrupt  should  be  used  to  support  or  to  defeat  the 
adjudication.  That  in  this  case  Mr.  Clifton,  a  solicitor, 
had  stated  to  the  Court  that  he  was  acting  for  the  alleged 
Bankrupt  up  to  the  time  of  his  departure,  but  had  taken 
no  part  in  the  present  application.  The  Commissioner 
thought  that  the  questions  to  be  considered  were,  first, 
whether  or  not  any  implied  authority  would  be  sufficient 
to  give  the  applicant  a  locus  standi ;  secondly,  whether  a 
sufficient  implied  authority  had  been  shown  to  exist  in 
Mi".  Edward  Framplon,  or  if  not  in  him,  then  in  Mr. 
Bubb  ;  and  thirdly,  if  in  Mr.  JBubb,  whether  it  had  been 
executed  in  due  time.  The  main  question  no  doubt  was, 
whether  any  authority  short  of  express  agency  was  suf- 
ficient as  the  law  now  stood.  A  provision  which  would 
enable  the  Court  to  hear  a  person  in  opposition  to  the 
adjudication  where  the  alleged  Bankrupt  was  abroad, 
and  could  have  no  notice  of  proceedings  in  bankruptcy 
until  after  they  might  have  deeply  affi?cted  his  interests, 
would  be  desirable  to  the  interests  of  justice.  But 
the  question  was  not  what  the  law  should  be,  but  what 
it  was.  The  Consolidation  Act,  and  the  subsequent 
acts  amending  it,  controlled,  and  often  with  great  parti-> 
cularity,  the  practice  of  the  Court ;  and  with  a  view  of 
leaving  as  little  as  might  be  to  its  discretion,  the  Conso- 
lidation Act  provided  that  rules  and  orders  for  its  govern- 
ment should  be  made.  It  would  be  neither  right  nor 
decorous  to  go  far  beyond  the  letter  of  the  acts,  unless 

under 
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1859.  under  the  guidance  of  the  rules  and  orders,  none  of 
^^T"^^^  which  applied  to  the  present  question.  Now  the  words 
Frampton.  of  the  104th  section,  giving  the  right  to  make  the  appli- 
In  re  calion,  were  limited  to  "  such  person"  as  had  been  "  ad- 
judged bankrupt."  This  was  in  conformity  with  the 
general  policy  of  the  law  relating  to  bankrupts,  which 
was  very  jealous  of  the  interference  of  strangers ;  and 
although  exception  was  made*  in  favor  of  creditors,  yet 
that  was  clearly  because  their  interests  were  affected  by 
the  adjudication.  With  regard  to  the  hardship  of  dealing 
with  the  interests  of  a  person  behind  his  back,  the  legis- 
lature must  have  contemplated  the  existence  of  this  hard- 
ship, for  the  only  period  given  to  the  alleged  bankrupt 
as  of  right  for  disputing  the  adjudication  before  adver- 
tisement was  seven  days;  and  the  indulgence  of  the 
Court,  if  indulgence  should  be  exercised,  was  limited  to 
fourteen  additional  days.  Thus  not  only  the  Bankrupt, 
but  the  Court,  was  kept  within  very  strict  bounds,  yet  it 
was  quite  obvious  that  twenty-one  days  could  not  much 
avail  a  Bankrupt  (if  he  were  meant  to  exercise  any  will 
upon  the  subject)  who  was  absent  from  the  country.  Much 
light  was  thrown  on  the  subject  by  the  223rd  section. 
It  was  also  worthy  of  remark  that  the  attention  of  the 
legislature  had  been  again  directed  to  this  matter,  for  by 
the  17  &  18  Vict.  c.  119,  s.  24,  the  twenty-one  days 
mentioned  in  the  223rd  section  were  enlarged  to  two 
calendar  months.  On  the  whole,  therefore,  the  Com- 
missioner said  he  could  not  resist  the  impression  that  it 
was  considered  by  the  legislature  that  the  interests  of 
individual  debtors  must  give  way  to  the  interests  of 
creditors,  which  were  often  much  advanced  by  those 
powers  of  the  act  which  enabled  the  Court  to  place  the 
estates  of  bankrupts  without  much  delay  under  the  pro- 
tection of  its  own  officers. 

The  following  was  the  Commissioner's  memorandum 

of 
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of  the  decision  under  appeal : — ''  Memorandum.  This 
being  the  further  adjourned. sitting  for  showing  cause 
against  the  adjudication  of  bankruptcy  against  the  said 
Charles  Rothuty  Frampton,  Mr.  Stone,  of  counsel  for 
the  petitioning  creditors^  again  appearing  for  them,  and 
Mr.  Abbot,  as  solicitor  for  the  Bankrupt,  this  Court  doth 
order,  that, — the  Bankrupt  having  left  this  country  and 
gone  to  America,  and  there  being  no  agent  on  his  behalf 
entitled  to  appear  and  be  heard  against  the  adjudication, — 
the  application  made  on  behalf  of  the  said  Bankrupt 
to  be  heard  in  disputing  the  said  adjudication  be  refused, 
but  that  the  insertion  of  the  advertisement  in  the  London 
Gazette  be  postponed  until  the  2nd  day  oi  August  next, 
for  the  purpose  of  affording  an  opportunity  for  an  appeal 
against  such  refusal." 

Mr.  Bacon,  and  Mr.  De  Gex  in  support  of  the  appeal. 

The  affidavit  of  Mr.  Edward  Frampton  states  dis- 
tinctly that  the  Appellant  constituted  him  the  Appellant's 
general  agent  for  settling  such  of  his  aflairs  as  remained 
to  be  settled.  This  is  quite  sufficient  to  give  authority 
to  Mr.  Edward  Frampton  to  dispute  an  adjudication  of 
bankruptcy  made  against  his  principal.  In  Howard  v. 
Baillieija),  which,  although  overruled  on  another  point, 
has  always  been  considered  law  on  this,  Lord  Lough- 
borough said — '*  The  authority  to  pay  debts,  upon  the 
first  view  of  it,  seems  to  be  more  confined  and  specified 
than  the  authority  to  collect  the  effects ;  but  if  we  con- 
sider it  more  attentively,  we  shall  find  that  the  effect  of 
this  part  of  the  instrument  is  to  commit  the  application 
of  the  personal  estate  in  payment  of  debts  to  those  at- 
tornies  absolutely  and  exclusively;  and  it  will  also  be 
found,  without  the  assistance  of  general  words,  that  an 
authority  of  this   nature   necessarily   includes   medium 

powers, 
(iv)  2  H.  Blacht,  620. 


1859. 


Ex  parte 
Frampton. 

In  re 
Frampton. 
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powers,  which  are  not  expressed.  By  medium  powersi 
I  mean  all  the  means  necessary  to  be  used^  in  order  to 
attain  the  accomplishment  of  the  object  of  the  principal 
power,  which  in  this  case  is  the  paying,  satisfying  and 
discharging  the  testator's  debts.  It  must  occur  to  every 
man  who  reflects  upon  the  nature  of  this  trust,  that 
numberless  arrangements  would  be  to  be  made  by  those 
who  were  to  execute  it,  accounts  to  be  settled,  disputed 
claims  to  be  adjusted,  unjust  ones  to  be  resisted,  suits  at 
law  and  in  equity  to  be  instituted  and  defended,  pay- 
ments to  be  postponed  or  installed,  according  to  the  state 
of  the  fund,  and  perhaps,  if  the  estate  should  be  dis- 
covered to  be  insolvent,  a  distribution  to  be  made  among 
the  creditors  in  equal  degree,  pari  passu.  These  and 
many  other  subordinate  powers,  though  not  expressly 
given,  as  in  the  former  part  of  the  instrument,  must  be 
understood  to  be  included  in  this  power  to  pay  debts; 
and  I  take  it  to  be  clear  that  in  the  construction  of  such 
powers  they  are  included."  The  authority  spoken  of  in 
Howard  v.  Baillie  was  less  extensive  than  that  in  the 
present  case.- 

They  also  referred  to  £!x  parte  Tarkton(a);  Ex 
parte  Crowther(b)\  Ex  parte  Lane{c)\  Ex  parte 
Rhodes  {d). 

Mr.  Roxburgh,  for  the  petitioning  creditors,  read  the 
Commissioner's  judgment  to  the  effect  above  set  out,  and 
relied  upon  the  grounds  therein  stated. 


The  Lord  Justice  Knight  Bruce. 

The  Petitioner  must  be  taken  to  have  been  out  of 
Europe  during  the  whole  period  which  it  is  here  mate- 

.    rial 
(a)  19  Fei.464.  (c)  Mont.  12. 

(6)  4  D.  4^  C.  31.  {d)  2  Mont.,  Vea.  ^  De  0.4U 
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rial  to  take  into  consideration.  In  his  absence  he  was 
adjudicated  a  Bankrupt.  After  this,  a  solicitor  entitled 
to  practise  in  the  Court  of  Bankruptcy  appeared  before 
the  Commissioner  on  behalf  of  the  absent  Bankrupt,  de- 
siring to  dispute  the  adjudication^  as  he  might  plainly 
have  done  if  the  Bankrupt  had  not  been  absent.  His 
authority  to  do  this  was  disputed  —  not  a  very  usual 
thing  to  be  done  where  a  solicitor  appears  on  behalf  of 
•  a  person  whom  he  alleges  to  be  a  client.  He  appeared 
as  the  agent  of  other  solicitors,  also  entitled  to  practise 
in  the  Court  of  Bankruptcy.  Their  instructions  were 
given  by  Mr.  Edward  Frampton,  who  acted  as  the 
guardian,  and  is  the  friend  and  uncle,  of  the  alleged 
Bankrupt,  and  who,  moreover,  acts  under  a  general 
verbal  or  written  authority  (it  does  not  matter  which,  for 
it  may  be  oral  as  well  as  written)  from  the  alleged  Bank- 
rupt to  act  for  him  during  his  absence.  If  I  had  been 
the  Commissioner  I  should  have  admitted  Mr.  Abbot  to 
appear  for  Mr.  Bubb,  as  the  solicitor  of  Mr.  Edward 
Frampton,  and  to  act  for  the  alleged  Bankrupt  in  dis- 
puting the  adjudication ;  and  I  think  that  liberty  should 
be  given  to  him  for  that  purpose. 


1859. 

Ex  parte 
Frampton. 

In  re 
Framfton. 


2%«  Lord  Justice  Turner. 

The  words  *'  such  person,"  in  the  104th  section  of  the 
act,  cannot  be  held  to  apply  only  to  the  Bankrupt  per- 
sonally. The  only  question,  therefore,  is,  whether  there 
was  authority  in  the  uncle  to  act  for  the  Bankrupt  ?  and 
I  think  there  was.  The  order  we  make  will  therefore 
be: — "  It  appearing  to  the  Lords  Justices  that  Mr.  Ed- 
ward Frampton  is  sufficiently  authorized  to  act  as  agent 
of  the  Petitioner,  it  is  ordered  that  Mr.  Edward  Framp- 
ton be  at  liberty,  on  behalf  of  the  Petitioner,  by  such 
solicitor  as  he  may  think  fit,  to  show  cause  against  the 

validity 
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1869. 

Ej  parte 
Frampton. 

In  re 
Framfton. 


validity  of  the  adjudication ;  and  it  is  ordered  that  the 
inquiry  as  to  the  validity  of  the  adjudication  be  pro- 
ceeded with  before  the  Commissioner.  Let  the  petition 
in  all  other  respects  stand  over,  with  liberty  to  apply." 


Ex  parte  THOMAS  NICHOLSON. 
In  the  Matter  of  THOMAS  NICHOLSON,a  Bankrupt. 

fT^HIS  was  the  appeal  of  the  Bankrupt  from  the  refusal 
by  the  Commissioner  to  grant  him  either  certificate 
or  protection. 


Aug,  2. 

Before  The 
Lords  Jus- 
tices. 

Nov.  5. 
Before  The 
Lord  Chan- 
eel  lor  Lord 
Campbell 
and  The 
Lords  Jus- 
tices. 

A  banknipt 
partner  falsi- 
ned  the  books 
of  the  firm, 
not  with  the 
view  of  any 
pecuniary  ad- 
vantage to  ^ , 

ordlr  to  wnV"  ^^^^^  ^'^®  indemnity  of  the  Bankrupt's  late  partners,  who 
ceal  from  his  were 

partners  a  state 

of  embarrassment  in  which  the  partnership  affairs  were  involved,  but  which  was  con- 
ceived by  him  to  be  temporary  only,  he  believing  at  the  time  that  the  concern  wodd 
ultimately  turn  out  a  profitable  one,  but  that  his  partners,  if  they  had  known  the  true 
state  of  its  affairs,  would  have  abandoned  it: — Heldf  that  his  certificate  had  been  pro- 
perly refused,  but,  under  the  circumstances,  the  Court  made  an  order  for  protection,  to 
far  as  it  might  be  available. 

This  Court  has  jurisdiction  to  grant  protection  to  a  Bankrupt  pending  and  before 
hearing  his  appeal  from  the. total  refusal  of  his  certificate;  and  where  the  petition 
could  not,  in  the  ordinary  course  of  business,  be  heard  before  the  long  vacation,  and 
security  was  given  for  the  Bankrupt's  restoration  to  the  custody  in  which  he  was,  at 
the  suit  of  a  judgment  creditor,  the  Court  granted  protection,  notwithstanding  the 
opposition  of  the  judgment  creditor. 


The  Bankrupt,  it  appeared,  had  been  engaged  for 
several  years,  in  partnership  with  two  other  persons,  in 
the  working  of  certain  coal  mines.  This  partnership 
was  dissolved  shortly  before  the  adjudication,  which  was 
made  against  the  Bankrupt  while  trading  on  his  own 
separate  account,  in  August^  1858. 

The  granting  of  a  certificate  upon  any  terms  was 
opposed   before   the   Commissioner   by  three   creditors 


CASES  IN  CHANCERY. 


271 


were  themselves  unable  to  appear  in  the  character  of 
creditors,  the  partnership  accounts  not  having  been  yet 
made  up. 

Their  opposition  was  founded  mainly  upon  a  charge 
against  the  Bankrupt  of  having,  while  a  member  of  the 
partnership  firm,  adopted  a  system  of  book-keeping 
which  did  not  truthfully  record  the  transactions  of  the 
concern  as  they  occurred,  but  involved  a  series  of  fic- 
titious entries. 


1859. 
£j  parte 

NlCUOLSON. 

In  re 
Nicholson. 


The  Commissioner  adjudged  that  the  Bankrupt  had, 
with  a  view  to  conceal  the  state  of  his  affairs  from  his 
partners,  and  from  the  bankers  of  the  firm,  and  also 
fraudulently  to  contract  a  debt  to  his  partners,  caused  to 
be  kept  false  books,  and  had  thereby  committed  an 
offence  against  the  law  of  bankruptcy  within  the  mean- 
ing of  the  second  and  third  divisions  of  the  256th  section 
of  the  Bankrupt  Law  Consolidation  Act,  1849;  and  on 
this  ground  (among  others)  entirely  refused  the  Bank- 
rupt's application  for  a  certificate  of  conformity  (a). 

The 


(a)  The  Commissioner's  judg- 
ment WMM  follows : — The  bank- 
rupt was  a  partner  in  certain  col- 
lieries situate  near  Lydvey,  in  the 
county  of  Gloucetter,  called  the 
Park  End  and  New  Faney  Col- 
lieria.  In  the  year  1 849,  a  change 
of  the  firm  took  place,  and  from 
this  data  his  partnefs  have  been 
Mr.  John  Trotter,  and  Messrs. 
T.  &  J.  W.  Sully.  The  interest 
was  held  in  thirds,  the  Messrs. 
Sully  holding  one-third,  and  a 
third  belonging  to  each  of  the 
two  other  partners.  The  con- 
duct of  the  concern  was  confided 
to  the  bankrupt,  who  had  the 
general  management  of  the  busi- 


ness, and  took  charge  of  the  ac- 
counts, Mr.  Trotter  superintend- 
ing the  works  of  the  collieries 
and  the  supply  of  coals  to  the 
customers,  each  of  these,  the  two 
active  partners,  receiving,  in  ad- 
dition to  his  share  of  profits,  a 
salary  of  600/.  per  annum  for 
his  services.  The  undertakings 
were  extensive,  and  the  results 
on  the  whole  have  been  fairly 
remunerative,  yet,  according  to 
the  allegations  of  the  solvent 
partners,  far  less  advantageous 
than  they  would  have  been  had 
the  bankrupt  done  his  duty  to 
the  firm,  as  respects  the  ac- 
counts and  the  financial  manage- 
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1869. 

Ex  parte 
Nicholson. 

In  re 
Nicholson. 


The  Bankrupt  appealed  from  the  refusal  of  the  certifi* 
cate,  and  filed  affidavits  in  support  of  his  petition  of 
appeal. 


ment ;  on  the  otber  hand,  the 
bankrupt,  whilst  he  admits  that 
his  system  of  book-keeping  can- 
not be  justified,  since  it  did  not 
truthfully  record  the  transactions 
of  the  concern  as  they  occurred, 
but  involved  a  series  of  fictitious 
entries,  yet  denies  that  any  in- 
jury occurred  to  the  firm  by  this 
departure  from  truth,  but  on 
the  contrary  alleges,  that  on  the 
whole  his  book-keeping  was 
against  his  own  interest,  and 
has  transferred  many  thousands 
of  pounds  to  the  firm  which 
should  have  been  passed  to  his 
individual  credit,  thereby  mainly 
contributing  to  his  failure.  As 
regards  the  immediate  grant  of  a 
certificate,  the  application  was 
opposed  by  his  trade  assignees, 
who  considered  the  bankrupt  de- 
serving of  grave  censure,  for  de- 
liberately establishing  a  system 
of  fallacious  book-keeping,  a  pro- 
ceeding fraught  with  suspicion 
and  dangerous  consequences, 
ehher  to  his  partners  or  to  his 
creditors,  or  possibly  to  both, 
and  they  maintained  that  he  had 
brought  himself  within  the  penal 
clauses  of  "The  Bankrupt  Law 
Consolidation  Act,  1819,"  by 
'*  wilfully,  and  with  intent  to 
conceal  the  true  state  of  his  af- 
fairs, omitting  to  keep  proper 
books  of  account,"  which  offence, 
by  the  ninth  branch  of  section 
256,  calls  on*lhe  Court  either  to 
refuse  the  certificate  altogether, 
or  in  any  event  to  suspend  it 
for  a  time.    They  further  con- 


Affidavits 

dcmned  his  conduct  in  regard  to 
his  financial  management,  re- 
sorting, as  he  systematically  did, 
to  accommodation  bills,  for  the 
purpose  of  raising  funds.  They 
also  adopted,  to  a  limited  extent, 
the  views  of  the  other  opponents 
to  the  certificate  with  regard  to 
certain  private  transactions.  But 
the  conclusion,  at  which  they  state 
themselves  to  have  arrived,  not 
only  after  their  own  eiiquiriet, 
but  after  the  long  investigation  of 
the  case  in  Court,  is,  that  neither 
in  regard  to  his  conduct  towards 
his  partners,  nor  with  regard  to 
the  private  transactions  to  which 
I  have  adverted,  can  a  charge  of 
fraud  be  supported;  they  there- 
fore submitted  that  the  ends  of 
justice  would  be  attained  with- 
out a  refusal  of  the  certificate 
altogether,  if  it  should  be  sus- 
pended for  such  a  period  as  the 
Court  should  think  adequately 
measured  the  misconduct  of  the 
bankrupt.  The  Court  always  at- 
taches great  importance  to  the 
opinions  of  the  trade  assignees, 
chosen  as  they  are  by  the  cre- 
ditors. In  the  present  instance, 
the  assignees  have  the  advan- 
tage of  an  intimate  knowledge 
of  the  bankrupt,  gained  from 
transactions  of  business  with  him, 
extending  through  a  long  space 
of  time. 

The  partners,  however,  who 
appeared  in  the  names,  and  by 
the  authority  of  certain  creditors, 
form  a  very  different  estimate  of 
the   bankrupt's    deserts.      They 
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Affidavits  having  been  filed  in  answer^  and  time  being 
required  to  reply  to  them, 

Mr.  Olasse  and  Mr.  De  Gex  applied  on  this  day 

that^ 


contended,  first,  that  the  book- 
keeping had  for  its  object  to  con- 
ceal  the  abstraction   of  monies 
belonging  to  the  firm,  for  the 
purpose  of  supplying  the  private 
necessities  of  the  bankrupt,  and 
that   this  plan  of   concealment 
has  enabled  him  thus  to  incur  a 
debt  to  the  concern,  of  an  amount 
not  yet  perfectly  ascertained,  but 
which   exceeds,  by  many  thou- 
sand pounds,  his  interest  in  the 
partnership  property,  a  course  of 
dealing  which  they  would  hare 
stopped  at  the  outset,  had  not 
the  accounts  been  so  framed  as 
to  keep  them  in  the  dark.    They 
also  insist  that  his  conduct  with  re- 
gard to  bis  transactions  in  accom- 
modation bills,  which  were  com- 
menced and  carried  on  entirely 
without    their   own   knowledge, 
was  a  gross  breach  of  duty,  and 
liighly  prejudicial  to  the  charac- 
ter of  the  firm,  and  they  further 
maintain,  that  his  treatment  of 
tbe  parties  in  the  private  trans- 
actions referred  to,  was,  if  not 
anaounting  to  a  series  of  frauds, 
bringing  him  within  the  penal 
clauses  of  the  Consolidation  Act, 
jet  dishonourable,  and  even  dis- 
lionest  to  a  degree  meriting  the 
•everest  animadversion,  and  they 
«oDclade  by  denying  the  bank- 
irupt's  claim  to  a  certificate  upon 
may    terms.      From    this    brief 
mtatement,  it  is  obvious  that  the 
stress  of  the  opposition  fell  on 
^e  partners.      It  is  necessary. 

Vol.  1—2. 


therefore,  to  enter  at  large  into 
the  case  made  on  their  behalf, 
together  with  the  bankrupt's 
defence.  It  appears  that  the 
Messrs.  Sully  were  sleeping  part- 
ners, that  Mr.  Troiter  directed 
the  operations  for  winning  the 
coal  and  delii-ering  it  into  the 
barges  or  carriages,  by  which  it 
was  conveyed  to  the  customers, 
that  all  disbursements  for  the 
construction  and  repair  of  works, 
and  all  payments  of  wages  con- 
nected with  the  mines,  were  made 
through  him,  his  accounts  being 
from  time  to  time  consolidated 
with  the  general  accounts  of  the 
firm,  under  the  superintendence 
of  the  bankrupt,  who  had  the 
assistance  of  a  clerk,  in  addition 
to  the  aid  furnished  by  Mr.  IVo/- 
ter,  the  wharfinger,  and  other 
subordinate  ser\'ants,  each  keep- 
ing his  particular  account.  No 
complaint  is  made  by  the  bank- 
rupt that  the  staff  was  in  any 
way  deficient,  or  that  any  impedi- 
ment existed  to  accurately  keep- 
ing a  complete  set  of  such  books 
as  are  ordinarily  to  be  found  in 
a  largo  concern,  respectably  con- 
ducted. An  auditor,  as  he  was 
called,  came  yearly  to  prepare  a 
balance  sheet.  Mr.  HouUon, 
the  person  referred  to,  was,  when 
he  first  entered  upon  his  duty,  an 
assistant  of  Messrs.  ^Fletcher,  of 
Bristol,  accountants.  Mr.  Houl" 
son  implicitly  obeyed  the  direc- 
tions of  the  bankrupt  It  does 
'  D.F.J. 


1859. 

Ej  parte 
Nicholson. 

In  re 
Nicholson. 

August  2. 
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1869. 

[Ex  parte 
Nicholson. 

In  re 
NicHOLsoir. 


that,  as  the  petition  could  not  now  be  beard  before  the 
long  vacation,  protection  might  be  granted  to  the  Bank^ 
rupt  in  the  meantime.     They  referred  to  the  dates  of  the 

filing 


not  appear  that  he  is  open  to 
much,  if  any,  hlame,  for  so  acting. 
The  bankrupt  was  clearly  the 
principal  person  in  the  concern, 
far  superior  in  social  position  to 
Mr.  Houlion.  He  was  also  at 
the  head  of  the  accounts,  and  it 
was  never  intimated  to  Mr.  Houl- 
ion  that  he  was  appointed  to 
guard  the  interests  of  the  firm 
against  the  bankrupt,  or  that  he 
filled  any  higher  function  than 
that  of  constructing  a  balance 
sheet  which,  perhaps,  required 
somewhat  more  of  skill  and  also 
of  leisure  than  could  be  afforded 
by  Mr.  Wellt,  the  permanent 
clerk.  .  Mr.  HouUon^t  proceed- 
ings were  somewhat  anomalous. 
He  first  made  a  trial  balance 
sheet,  as  it  is  called,  that  is  to 
say,  a  balance  sheet  in  the  rough, 
in  which  the  various  amounts 
might  be  by  calculation  made  to 
check  each  other.  So  far  so 
good,  but,  strange  to  say,  Mr. 
Houlton  always  framed  the  first 
draft  of  his  trial  balance  sheet 
before  the  books  were  finally 
closed.  The  consequence  was, 
that  the  bankrupt  having  had  an 
opportunity  of  seeing  how  the  re- 
sult would  stand  without  further 
change  in  the  books  themselves, 
inasmuch  as  he  had  the  figures  of 
the  trial  balance  sheet  before 
him,  was  in  the  habit  of  directing 
firesh  entries,  and  these  being 
made,  a  final  balance  sheet  was 
drawn  up  and  copied  into  the 
books.      A   summary  was  then 


sent  to  each  partner,  which  ap- 
pears to  have  satisfied  all  of  them 
without  any  examination  of  the 
books,  or -without  even  compar- 
ing their  summary  with  the  full 
balance  sheet,  and  thus  the  firm 
went  on  until  the  month  of  May 
in  the  last  year.  Up  to  the 
year  1845,  a  cash  book  had  been 
kept  as  one  of  the  partnership 
books,  but  it  was  then  discon- 
tinued. The  Court  has  almost 
daily  opportunities  of  obtenring 
the  evils  which  flow  fimn  the  want 
of  an  accurate  record  of  all  cash 
transactions  entered  as  they  occnr. 
Before  bankruptcy  its  absence 
keeps  the  trader  in  ignorance  of 
the  daily  working  of  his  concern ; 
an  ignorance  to  which  his  ulti- 
mate failure  may  be  not  seldom 
traced,  while  after  bankmptcy  it 
so  obstructs  the  official  assignee 
and  the  accountant  in  acquiring 
a  complete  knowledge  of  his  af- 
fairs that  I  have  sometimes  in- 
clined to  the  opinion,  that  in  no 
concern  of  any  magnitude  can  a 
bankrupt  who  has  not  kept  a  casih 
book  give  to  his  creditors  that 
full  and  precise  information  as  to 
his  financial  position  which  the 
law  contemplates  as  a  condition 
precedent  to  his  relief  by  certift- 
cate  fix>m  his  debts.  The  eut- 
tomers  of  the  collieries  worked  by 
the  bankrupt  and  his  partners- 
amounted  to  500  in  number,  and* 
their  accounts  were  complicated 
by  abatements  and  allowancet  oC 
various  kinds.    Tha  ditcontinii^ 
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filing  of  the  affidavits,  and  contended  that  the  delay  in 
the  bearing  of  the  appeal  was  not  occasioned  by  any 
want  of  diligence  on  the  part  of  the  Appellant. 

Mr. 


1859. 

Ex  parte 
Nicholson. 

In  re 

NlCHOLSOV. 


anc«9  therefort,  of  a  regular  cub 
book  ii  of  itielf  a  great  offence, 
and  tbe  cause  of  merited  sus- 
picioo;  tbat  tbe  bankrupt  kept 
private  books  for  bis  own  infor- 
mation be  admits,  these  bowever 
ara  not  fortbcoming;  wbetber 
tbeir  absence  is  the  fault  of  tbe 
bankrupt  or  whether  it  resulu 
from  tbeir  accidental  loss  rests  in 
doubt,  tbe  bankrupt  stating  that 
be  left  them  at  tbe  office  of  the 
partnership,  but  they  were  not 
among  the  stated  books  of  the 
concern,  and  seem  to  have  been 
need  for  tbe  purpose  of  enabling 
tbe  bankrupt  to  dictate  from  time 
to  time  cash  entries  to  WtlU  in 
tbe  joumal,  tbe  ledger  and  a  book 
called  tbe  account  current.  It 
IS  admitted  by  tbe  bankrupt,  how- 
ever, that  such  entries  were  some- 
timet  mere  estimates  or  rather 
guesses,  and  it  is  quite  clear  that 
dther  the  bankrupt  did  not  pos- 
sess tbe  requisite  documents  to  en- 
able bim  to  dictate  accurately,  or 
tbat  be  did  not  choose  to  abide 
by  tbe  facts  as  they  really  stood. 
Tbe  omissions  in  the  course  of 
years  were  manifold,  this  is  proved 
by  tbe  aceount  current,  in  which 
we  frequently  6nd  numerous  and 
eonseeativo  omissions  of  entries 
to  tbe  credit  of  customers  to  an 
extent  wbich  makes  it  utterly 
ueelees  aa  regards  a  reeord  of 
reeeipts,  although  perhaps  a  col- 
ktion  of  this  book  with  others 
mighty  in  tbe  bands  of  a  skilful 


accountant,  do  much  towards  fill- 
ing up  the  blanks.  Another  im- 
portant book  in  a  complete  set  of 
merchant's  accounts  is  the  bill 
book,  and  here  again,  when  a 
large  portion  of  the  legitimate 
payments  to  the  firm  were  made 
in  bills,  and  when  the  firm  was  in 
the  habit  of  drawing  bills,  and 
when  again  money  was  raised  by 
the  bankrupt  on  the  partnership 
responsibility  by  means  of  accom- 
modation bills,  so  that  what  with 
their  liabilities  as  drawers,  accept- 
ors or  indorsees,  the  firm  had  of  late 
years  generally  bills  of  exchange 
and  notes  outstanding  to  the 
amount  of  5,000/.,  the  concern 
was  lefl  entirely  destitute  of  this 
all-important  register.  To  every 
person  familiar  with  book-keep- 
ing it  will  be  evident  that  by 
omitting  to  keep  a  cash  book  and 
a  bill  book,  the  bankrupt  must 
have  plunged  himself  into  a  sea 
of  troubles,  and  must  have  seri- 
ously augmented  his  labour  and 
anxiety;  indeed,  we  find  that 
when  the  firm  had  to  provide  for 
accommodation  bills,  he  often 
bad  to  send  out  to  make  inquiries 
as  to  the  exact  date  at  which  they 
would  arrive  at  maturity ;  and 
when  it  is  admitted  that  he  is  an 
excellent  accountant,  it  is  difficult 
indeed  to  imsgine  a  reason  con* 
sistent  with  rectitude,  which  could 
have  induced  him  to  impair  his 
own  means  of  executing  the  trust 
confided  to  him  by  his  partners. 
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1859. 

Ex  parte 
NfcuoLioir. 

In  re 

Nicholson. 


Mr.  Bagley  for  an  opposing  creditor^  and  Mr.  H. 
Stevens  for  the  assignees,  did  not  oppose  the  applica- 
tion. 

Mr. 


It  is  quite  true  that  many  of  the 
entries  are  unjustly  to  his  own 
prejudice;  he  seems  to  have  been 
in  the  habit  of  debiting  himself 
with  the  gross  amount  of  the  in- 
voices to  customers,  although  he 
had  made  at  the  time  of  re- 
ceipt the  abatements  and  allow- 
ances to  which  reference  has  been 
made.  These  improper  debits 
against  himself  he  appears  to  have 
rectified  or  purported  to  rec- 
tify from  time  to  time  by  dicta- 
ting entries  to  his  credit  of  lump- 
ing sums,  a  mode  of  proceeding 
which,  even  if  its  good  faith  were 
unimpeachable,  would  be  deserv- 
ing of  severe  censure  as  gratui- 
tously embrangling  the  accounts 
and  exposing  them  to  fall  into 
almost  certain  confusion  and  in- 
accuracy. Thus  the  books  con- 
tain entries,  some  of  which,  if  they 
have  any  distinct  bearing  one  way 
or  other,  let  it  be  stated,  are 
against  the  interest  of  the  bank- 
nipt,  who,  however,  proffers  no 
intelligible  reason  for  this  part  of 
his  proceedings,  and  who,  assum- 
ing him  to  be  sincere  in  bis  an- 
swers, must  have  lost  the  clue  to 
the  labyrinth  in  which  he  has  in- 
volved himself. 

On  the  whole  matter  then  lean- 
not  resist  the  conclusion  that  the 
view  taken  by  the  partners  is  sub- 
stantially right,  and  I  adjudge 
that  the  bankriipthas,  with  intent 
to  conceal  the  state  of  his  aSkin 
from  bis  partners  and  from  the 
bankers  of  the  6rm,  and  also 
fraudulently  to  contract  a  debt 


with  his  partners,  caused  to  be 
kept  false  books,  and  has  thereby 
committed  an  offence  against  the 
law  of  bankruptcy  within  the 
meaning  of  the  second  and  third 
branches  of  the  section  above  re- 
ferred to.  I  further  adjudge  that 
he  has  committed  the  offences 
charged  against  him  by  the  trade 
auignees;  I  also  find  that  be 
has  been  guilty  of  gross  miscon- 
duct in  the  general  management 
of  his  trade;  and  again,  1  find 
that  he  has  systematically  dealt  in 
accommodation  bills ;  and  finally, 
that  he  has  effected  loans  and 
obtained  a  forbearance  of  loani 
in  a  manner  both  dishonourable 
and  dishonest.  The  inevitable 
consequence  of  these  accumulated 
adverse  findings  and  adjudie»> 
tions  is,  that  the  bankrupt's  ap- 
plication fur  a  certificate  of  con- 
furmity  must  be  entirely  refused. 
One  question  still  remains  for  de- 
cision—shall the  bankrupt  be 
sheltered  from  imprisonment  at 
the  suit  of  his  creditors  if  they 
should  be  disposed  to  acts  of  boa* 
tility  towards  him.  He  b  a  per- 
son far  advanced  in  life— a  plea 
in  bis  favor  which  even  standhig 
alone  has  been  in  this  Court  con- 
sidered a  sufiioient  claim  for  its 
protection.  In  the  present  case 
other  grounds  may  be  fairly 
stated  :  until  last  year  the  bank- 
rupt enjoyed,  and  during  tlie 
greater  part  of  bis  long  life^  I 
hope  and  trust — and  I  will  go  oo 
to  say  I  believe— bo  deserved  a 
very  enviable  position  in  society ; 
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Mr.  JesseU  for  a  creditor  at  whose  suit  the  Bankrupt 
was  in  custody,  in  opposition  to  the  application. 

The  Court  has  no  jurisdiction,  while  the  certificate 
remains  refused,  to  take  the  Bankrupt  out  of  custody  as 
against  a  detaining  creditor,  or  without  his  consent. 
Until  the  refusal  has  been  reversed  it  is  in  force,  and  the 
act  expressly  provides  that,  in  such  a  case,  there  shall 
be  no  protection.  The  detaining  creditor  is  not  a  party 
to  the  appeal,  not  having  opposed  the  application  for  a 
certificate.  How,  then,  can  he  be  affected  by  the  ques- 
tion of  delay  as  between  the  Appellant  or  Respondents  ? 
He  has  a  statutory  right  to  enforce  his  legal  remedies 
against  a  Bankrupt  whose  certificate  has  been  refused ; 
and  until  that  refusal  has  been  actually  reversed  on 
the  merits,  his  right  cannot  be  disturbed  without  his 
consent. 


1859. 

Ex  parte 
Nicholson. 

In  re 
Nicholson. 


In  answer  to  a  question  from  the  Court,  the  counsel 

for 


be  was  appointed  ofiBcial  manager 
in  winding  up  the  Monmouthshire 
and  Glamorganshire  Bankf  an 
oflSce  of  high  confidence,  which 
would  not  have  been  conferred 
upoD  any  person  who  had  not 
established  a  most  honourable 
character.  The  judgment  which 
it  has  been  my  paiuAil  duty  to 
pronounce  is,  to  such  a  man,  a 
fearful  calamity,  and  nothing 
short  of  the  most  irresistible  ob- 
ligation would  induce  the  Court 
to  add  to  the  bitterness  of  his 
affliction— that  obligation  does 
not  in  my  judgment  exist  in  the 
present  case.  The  bankrupt  will 
therefore  receive  a  protection,  not 
limited  in  time,  but  which  may  be 
revoked  on  cause  being  shown  to 
the  Coorf  Againat  its  continuance* 


On  a  subsequent  day  the  Com- 
missioner said: — "On  referring 
again  to  the  Bankrupt  Law  Con- 
solidation Act,  I  find  that  the 
protection  awarded  to  the  bank- 
rupt will  be  inoperative  in  law, 
as  being  prohibited  whenever  a 
bankrupt,  as  in  the  present  case, 
is  adjudged  to  have  committed  an 
offence  enumerated  in  section 
256.  I  hope,  however,  that  the 
expression  of  the  opinion  of  the 
Court  will  not  have  been  wholly 
without  effect.  Still  it  is  right 
that  it  should  be  known  that  if, 
as  I  earnestly  hope,  the  bankrupt 
will  not  be  molested,  he  will  owe 
this  immunity  to  the  forbearance 
of  his  creditors,  and  not  to  legal 
protection/' 


; 
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1859.       for  the  Appellant  said  that  his  friends  would  deposit  in 

^"^^^^^^      Court  a  sufficient  sura  to  cover  the  demand  of  the  de- 

N1CHOL8ON.    taining  creditor  as  a  security  for  the  Appellant's  sur- 

In  re        rendering  himself  again  to  custody  if  so  required. 
Nicholson. 

The  Lord  Justice  Knight  Bruce. 

I  entertain  no  doubt  of  the  jurisdiction  of  the  Court  to 
grant  protection  by  reason  of  the  pendency  of  the  appeal. 
The  Court  has  exercised  such  a  jurisdiction  as  long  as  I 
can  recollect.  The  question  is,  whether  the  circumstances 
of  this  case  render  the  exercise  of  such  a  jurisdiction 
proper ;  and,  if  so,  on  what  terms  ?  The  progress  of  the 
argument  has  removed  doubts  which  I  at  first  had  upon 
two  points ;  I  doubted  whether  the  Bankrupt  was  not  in 
default  for  not  proceeding  with  his  petition  effectually 
before  the  long  vacation ;  1  also  doubted  whether  the 
Court,  without  hearing  the  case,  could  interfere  by 
granting  protection  unless  on  the  terms  of  satisfying  the 
detaining  creditor,  or  with  his  consent.  On  the  former 
of  these  points  I  am  of  opinion  now,  that  if  all  the  ma- 
terials were  here  ready  for  the  hearing  of  this  appeal, 
and  the  Bankrupt  had  been  fully  prepared  to  go  on  with 
the  case,  it  could  not  have  been  concluded  before  the 
long  vacation.  I  think,  therefore,  that  the  postponement 
does  not  arise  from  any  default  on  his  part.  In  such  a 
state  of  things,  the  Court  not  being  able  to  proceed  with 
the  case  before  the  long  vacation,  it  would  be  harsh  not 
to  interfere  by  granting  protection  if  the  Court  has  the 
power  to  do  so.  I  am  not  sure  that  the  Court  might  not 
properly  grant  protection  unconditionally,  but  I  certainly 
think  that  the  Court  ought  to  grant  it  on  the  offer  now 
made  on  the  part  of  the  Bankrupt's  friends  to  deposit  the 
full  amount  of  the  debt  as  a  security  for  the  Bankrupt's 
again  rendering  himself.  I  think  that  if  the  creditor  has 
full  security  for  the  Bankrupt's  return  to  custody  all  the 

purposes 
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purposes  of  justice  will  be  answered.  Let  such  sum  be 
deposited  as  will  be  sufficient  to  cover  the  debt  and  costs, 
to  be  applied  in  payment  of  the  debt  and  costs  if  the 
Bankrupt  shall  not  return  to  custody,  or  the  Court  shall 
think  fit  On  that  deposit  being  made  we  will  grant 
protection. 
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1859. 

Es  parte 
Nicholson. 

In  re 

NicBOLsoir. 


The  Lord  Justice  Turner. 

This  case  stands  in  a  peculiar  position.  The  Com- 
missioner has  decided  against  the  Bankrupt,  who  has  a 
right  to  have  the  decision  reviewed.  But  the  Court  is 
not  now  in  a  position  to  review  the  decision.  If  the 
appeal  were  part  heard,  it  would,  I  apprehend,  be  of 
course  to  give  protection,  unless  the  Court  thought  the 
case  clear  against  the  Bankrupt.  It  is  said  that  we 
roust,  for  the  purpose  of  this  argument,  take  the  Com- 
missioner's decision  to  be  correct.  But  to  do  this  would 
be  to  ignore  the  appeal.  The  question  seems  to  be,  to 
which  of  the  parties  will  the  greater  prejudice  arise  by 
deciding  this  point  against  him ;  whether  the  opposing 
creditor  will  suffer  more  injury  by  protection  being 
granted,  or  the  Bankrupt  from  its  being  refused.  There 
seems  to  me  no  comparison  between  the  two.  If,  there- 
fore, by  payment  of  the  money  into  Court  sufficient 
security  is  given  for  the  return  of  the  debtor  to  prison  if 
protection  shall  be  refused,  I  think  protection  ought  to 
be  given. 

The  required  deposit  was  made  and  protection  was 
granted. 

The  petition  now  came  to  be  heard  before  the  full       Sov.  5. 
Court. 


Mr.  Olas$e  and  Mr.  De  Oex  for  the  Appellant. 


It 
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1859. 

Kx  parte 
N1C110L8ON. 

In  re 
NicnoLsoir. 


It  cannot  be  denied  that  the  Bankrupt  did  make  ficti- 
tious entries  in  the  books  of  the  partnership.  These, 
however,  were  not  numerous,  nor  were  they  made  with 
any  dishonest  motive  or  any  view  to  the  Bankrupt's  own 
advantage.  They  were,  indeed,  to  his  own  prejudice, 
and  consisted  of  items  debiting  him  with  the  gross 
amounts  of  invoices  to  customers,  ahhough  he  had  not 
received  those  amounts,  but  had  made  at  the  time  of 
receipt  the  abatements  and  allowances  usual  in  the  trade. 
Upon  the  whole  no  injury  was  caused  to  the  firm  by  this 
departure  from  truth,  but  on  the  contrary,  his  book- 
keeping resulted  in  the  transfer  of  considerable  sums  to 
the  firm  which  should  have  been  passed  to  his  own 
credit.  His  object  was  to  give  as  flourishing  an  appear- 
ance as  possible  to  the  partnership  business,  and  to  con- 
ceal from  his  partners  the  state  of  embarrassment,  which 
he  conceived  to  be  temporary  only,  in  which  it  was  then 
involved.  This  is  not  a  concealment  within  the  penalty 
of  the  act.  For  this  purpose  "  a  concealment  from  the 
creditors  of  the  concern,  so  as  to  obtain  fictitious  credit," 
must  be  shown. 


Under  these  circumstances  we  submit  that  the  Com- 
missioner's sentence  is  too  severe;  and  that,  as  the 
'  Bankrupt's  conduct,  though  culpable,  has  not  been 
fraudulent,  this  Court  will  grant  him  a  certificate  of  a 
lower  class,  with  suspension  for  such  a  period  as  may  be 
deemed  right.  If,  however,  the  Court  should  agree  with 
the  Commissioner  in  the  total  refusal  of  a  certificate,  then 
we  ask  that  at  any  rate  protection  from  arrest  may  be 
granted  to  the  Bankrupt.  The  Commissioner  in  his 
judgment, "and  all  the  creditors,  including  those  who  re- 
presented the  partners  before  the  Commissioner,  desired 
that  this  indulgence  should,  if  possible,  be  extended  to 
him ;  and  the  Commissioner  only  refused  it  because  he 
conceived  it  beyond  his  power  to  grant  it. — [7%e  Lord 

Chancelloiu 
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Chancellor.     Have  wc  power  to  grant  protection  where        1 869. 
we  refuse  a  certificate?]  — It  has  been  sometimes  done.  ^r,       , 

■*  r*x  parte 

NiCHOLBOV. 

In  Ex  parte  Iiufford{a\  Ex  parte  Holthouse  (b),  ^^J^'J^^^^ 
Ex  parte  Manico  (c),  Ex  parte  Sturt  {d\  protection  was 
granted  with  the  consent  of  the  assignees ;  and,  as  the 
consent  could  not  give  the  Court  jurisdiction,  the  Court 
must  equally  have  power  to  make  the  order  without  con- 
sent. In  the  present  case,  although  the  assignees  do 
not  actually  consent  they  do  not  oppose,  and  all  the 
creditors  desire  that  protection  should  be  granted,  except 
the  one  creditor  who  now  opposes.  That  creditor  is  the 
solicitor  of  the  Bankrupts  late  partners,  who  are  still 
unable  to  appear  themselves  in  the  character  of  creditors. 
Th^ir  solicitor,  however,  being  a  judgment  creditor 
upon  a  bill  of  exchange,  represents  them,  and  still  con- 
tinues the  opposition  on  their  behalf. 

Mr.  BagUy  for  the  opposing  creditor. 

The  book-keeping  complained  of  is  not  admitted  by 
the  Bankrupt's  late  partners  to  have  been  practised  with 
merely  the  motives  assigned.  On  the  contrary,  they 
insist  that  it  had  for  its  object  to  conceal  the  abstraction 
of  monies  belonging  to  the  firm,  for  the  purpose  of  sup- 
plying  the  private  necessities  of  the  Bankrupt,  and  that 
this  plan  of  concealment  has  enabled  him  to  incur  a 
debt  to  the  concern  to  an  amount  not  yet  ascertained, 
but  which  exceeds  by  many  thousand  pounds  his  interest 
in  the  partnership  property — a  course  of  dealing  which 
they  would  have  stopped  at  the  outset,  had  not  the 
accounts  been  so  framed  as  to  keep  them  in  the  dark. 
They  also  insist  that  the  Bankrupt,  while  a  member  of 
the  firm  and  acting  as  managing  partner  in  it,  resorted 

systematically 

(fl)  2  Be  G..  Af.  *  G.  234.  (r)  3  De  G.,  M.  4  G.  502. 

(6)  1  l>t  G.,  M.  4  G.  237*  (rf)  4DeG.^  S.  49. 
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1859. 

Ex  parte 
NiCHOLtoir, 

In  re 
NicHOLSoir. 


systematically  to  accommodation  bills  for  the  purpose  of 
raising  funds;  and  that  his  conduct  in  his  transactions 
in  such  accommodation  bills,  which  were  commenced 
and  carried  on  entirely  without  the  knowledge  of  his 
partners,  was  a  gross  breach  of  duty  and  highly  preju- 
dicial to  the  character  of  the  firm.  It  is  also  insisted 
that  his  conduct  in  certain  private  transactions,  if  not 
amounting  to  fraud,  bringing  him  within  the  penal  clauses 
of  the  Consolidation  Act,  was  yet  deserving  of  the 
severest  animadversion.  As  an  instance  of  this  miscon- 
duct, there  is  evidence  to  show  that  he  has  obtained  an 
advance  of  600/.  from  Birks  (one  of  the  scheduled  cre- 
ditors) upon  the  deposit  of  securities  alleged  by  him  to  be 
substantial,  they  being  in  fact  merely  nominal;  and  in 
another  instance  he  is  proved  to  have  given  by  way  of 
security  for  advances  from  his  bankers  a  mortgage  of 
real  estate  called  the  Douro  Villa,  of  the  whole  of  which 
he  represented  himself  as  owner,  the  fact  being  that, 
though  legally  seised  of  the  whole,  he  was  entitled  to 
the  beneficial  interest  in  one-third  only.  As  to  the 
grant  of  protection,  it  is  submitted  that  this  has  never 
been  granted  in  any  case  where  there  has  been  a  total 
refusal  of  certificate,  and  there  is  opposition  on  the  part 
of  any  of  the  creditors. 


[The  Lord  Chancellor.  Do  the  assignees  refuse  to 
consent  to  the  grant  of  protection  valeat  quantum  to  the 
Bankrupt,  if  the  Court  shall  come  to  the  conclusion  that 
he  ought  not  to  have  his  certificate  ?] 

Mr.  H,  Stevens,  for  the  assignees,  said  that  they 
ofiered  no  opposition  to  protection  being  granted,  but 
that  he  was  not  instructed  to  say  they  consented* 

Mr.  Glasse  in  reply. 

It  is  not  denied  that  the  Bankrupt's  conduct  in  falsi- 
fying 
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Tying  the  partnership  books  is  indefensible.  It  admits^ 
however,  of  some  palliation  from  the  circumstance  that 
the  motive  was  not  fraudulent,  and  the  result  not  to  the 
profit  of  the  Bankrupt  himself.  As  to  the  other  in- 
stances of  misconduct,  they  are  denied,  and  there  is 
evidence  to  disprove  them.  Upon  the  whole,  therefore, 
it  is  submitted  that  a  sentence  somewhat  less  severe 
than  that  pronounced  by  the  learned  Commissioner 
would  satisfy  the  demands  both  of  justice  and  of  the 
interests  of  the  commercial  world. 


1859. 

£jr  part€ 
Nicholson. 

In  re 
Nicholson. 


Tl^e  Lord  Chancellor. 

I  am  of  opinion  that  the  sentence  appealed  from,  so 
far  as  it  refuses  the  certificate,  should  not  be  disturbed. 
The  Commissioner  felt  pain  in  passing  the  sentence. 
I  feel  great  pain  in  being  obliged  to  affirm  it  so  far.  I 
think  the  reasonable  result  of  the  evidence  is,  that  the 
Bankrupt  has  been  guilty  of  falsifying  the  partnership 
books,  and  of  making  false  entries  with  intent  to  conceal 
the  true  state  of  the  partnership  affairs  from  his  partners. 
He  says,  by  way  of  defence,  that  he  believed  they  would 
not  ultimately  suffer  by  it,  and  that  in  the  result  it  would 
turn  out  for  the  benefit  of  the  concern.  That  is  clearly 
no  justification,  and  is  but  a  very  slender  palliation.  I 
recollect  that  in  the  British  Bank  case  it  was  shown  to 
have  been  a  frequent  practice  in  the  commercial  world  to 
keep  accounts  known  to  be  false,  in  the  belief  that  it 
was  for  the  benefit  of  the  particular  concern^  and  that 
the  concern  would  not  ultimately  sufier  by  the  false 
entries  being  made.  I  think  such  a  practice  most  repre* 
hensible,  and  that  it  would  be  attended  with  the  worst 
consequences  if  I  held  the  Bankrupt  entitled  to  his 
certificate  in  this  case.  I  am  of  opinion,  therefore,  that 
the  Commissioner's  judgment,  so  far  as  it  refuses  the  cev* 
tificate,  should  be  affirmed. 

At 
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1859.  At  the  same  time,  having  regard  to  all  the  circum- 

j^  ^^  stances  of  the  case,  seeing  that  all  the  creditors,  except 
Nicholson,  the  Bankrupt's  late  partners,  authorize  the  statement 
•'"^  that  they  are  pained  at-the  condition  into  which  the 
Bankrupt  has  fallen,  and  that  they  are  willing  that  some 
mitigation  should,  if  possible,  be  made  in  the  severity  of 
the  sentence  pronounced  upon  him,  seeing  also  that  the 
Commissioner  has  himself  expressed  the  same  desire,  I 
should  be  willing,  if  the  Court  has  the  power,  to  protect 
his  person  from  arrest  for  debts  hitherto  contracted,  his 
future-acquired  property  remaining  liable,  as  he  has  no 
certificate.  It  appears  that  on  several  occasions  this 
Court  has  made  an  order  for  protection,  where  the  cer- 
tificate has  been  refused.  Without  giving  any  opinion 
upon  the  legal  validity  of  such  an  order,  I  must  say  I 
think  it  desirable  that  the  Court  should  have  the  power 
of  granting  protection  to  an  uncertificated  Bankrupt  from 
arrest.  Without,  therefore,  expressing  any  opinion  as  to 
whether  the  law  as  it  stands  does  or  not  confer  authority 
upon  the  Court  to  give  effectual  protection  in  such  a 
case,  I  think  there  is  enough  in  the  circumstances  of  the 
case  before  us  to  warrant  the  variation  of  the  learned 
Commissioner's  judgment,  by  an  order  granting  protec- 
tion to  the  Bankrupt  against  arrest  valeat  quantum* 

The  Lord  Justice  Knight  Bruce. 

My  conclusion  is  the  same.  I  think  that  the  interests 
of  society  require  that  Bankrupts  who  have  kept  false 
books,  though  under  circumstances  of  palliation,  should 
be  severely  dealt  with.  I  regret  to  say  that^  bad  the 
dealing  with  the  books  been  out  of  the  case,  the  trans- 
action with  Birks  and  the  transaction  with  respect  to  the 
Villa  appear  to  be  of  such  a  nature  as  probably  of  them- 
selves to  be  fatal  to  the  claim  of  a  certificate.  In  the 
circumstances  of  this  case,  however^  I  have  no  objection 

to 
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to  grant  protection,  subject  to  every  chance  of  its  proving 
ineffectual.  The  Bankrupt  may  take  such  benefit  from 
it  as  he  can. 

With  respect  to  the  costs,  it  seems  to  me  that  the  de- 
posit should  be  divided  amongst  the  Respondents,  and 
that  they  should  take  the  rest  of  their  costs  out  of  the 
estate. 


1859. 

Ex  parte 
Nicholson. 

In  re 
Nicholson. 


The  Lord  Justice  Turner. 

I  agree  that  in  this  case  we  must  refuse  the  certificate. 
I  think  that,  beyond  all  doubt,  we  are  bound  on  public 
grounds  to  do  so.  Upon  the  question  of  protection,  my 
conclusion  must  depend  very  much  upon  the  wishes  of 
the  Commissioner  and  upon  the  wishes  of  the  creditors. 
Looking  at  those  wishes,  I  think  that  we  ought  not  to 
refuse  protection  if  we  have  power  to  grant  it.  As  to  its 
validity  or  invalidity,  if  questioned  by  any  creditor  in  a 
Court  of  law,  I  give  no  opinion.  That  is  a  question  open 
to  some  doubt.  I  agree  that  the  Commissioner's  judg- 
ment should  be  varied  by  an  order  for  protection  valeat 
quantum. 
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Bee.  16. 


Ex  parte  JOHN  DANCE. 

In  the  Matter  of  JOHN  DANCE  and  HENRY 
WANE,  Bankrupts. 


Before  Fhe    npHIS  was  an  appeal  from  the  decision  of  Mr.  Com- 
LoRDs  Jus-       I  .    ,  _,.„  ,-         «    .         I        A        ,,      , 

TICE8.  missioner  Hilly   totally  refusing  the   Appellants 

One  of  two       certificate.     The  Bankrupts  had  carried  on  business  as 

were* agents  to  general  dealers  at  Fairford^  in  Gloucestershire^  and  had 

a  banking         acted  as  the  agents  there  of  the  Gloucestershire  Banking 

company,  _, 

made  false  re-    Company. 

turns  to  them 

of  the  notes 

in  the  agents'        The  Bankrupt  Wane  had  had  the  management  of  the 

wAouuhe      agency  business ;  the  Appellant  having  carried  on  sepa- 

knowledee        rately  a  distinct  business  from  that  carried  on  by  the 
of  the  other 
partner.    On     ^^^• 
the  partners 

bankrupt:  It  appeared  upon  the  evidence  that  false  returns  had 

Held,  that  the  (j^gj,  m^iAe  to  the  company  as  to  the  notes  of  the  bank 

last-men-  ^  . 

tioned  partner  in  the  possession  of  the  Bankrupts^  but  it  did  not  appear 

see^n^to'th'e*'^    that  the  Appellant  had  taken  any  part  jn  making  the 
accuracy  of       returns,  or  had  been  aware  of  their  contents.    He  stated 

and  had  been    that  he  had  relied  entirely  upon  his  partner, 
euilty  of  neg- 
ligence, im- 
prudence and        The  Commissioner  having  refused  to  grant  any  certi- 

dence^bSt        *^*^®  ^^  ^^^"^^^  ^^  ^'^^  Bankrupts,  the  Bankrupt  Dance 
that  it  was  not  appealed, 
a  case  for  the 
total  refusal  of 

his  certificate.       Mr.  T.  H.  Terrell  and  Mr.  Stiffe  supported  the  ap- 
peal. 

The  assignees  had  been  served  with  the  petition  to 
appeal,  but  did  not  appear. 

Th^ 
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TTie  Lord  Justice  Kmioht  Bruce. 

I  am  of  opinion  that  the  evidence  does  not  bring  the 
case  of  the  Petitioner  within  any  part  of  the  256th  sec- 
tion of  the  Bankrupt  Act.  Still  he  may  not  be  entitled 
to  a  certificate.  The  question  is^  whether^  independently 
of  the  256th  section,  a  case  of  dishonesty  of  any  kind 
has  been  established  against  the  Petitioner,  and  on  the 
whole  of  the  evidence  I  am  of  opinion  that  dishonest 
intention  has  not  been  established  against  him.  That 
he  has,  however,  been  negligent,  imprudent  and  over- 
oonfiding,  where,  as  between  himself  and  the  bank,  he 
ought  not  to  have  confided  at  all,  is  clear;  and  if  any 
excuse  can  be  found  for  this  remissness  it  must  be  sought 
in  the  infirm  state  of  health  in  which,  I  think,  he  is 
proved  to  have  been.  This  may  possibly  furnish  to  some 
extent  an  excuse  for  the  neglect  and  imprudence  which 
are  the  subject  of  complaint.  But  a  man  has  no  right 
to  be  negligent  and  imprudent  in  business  of  this  nature. 
And  negligence  and  imprudence  must,  I  think,  be  noticed 
upon  the  question  of  granting  a  certificate.  But  for  the 
circumstance  that  the  Appellant  has  been  bankrupt  from 
1857  down  to  the  close  of  1859,  during  which  period  he 
has,  as  I  find,  at  the  instance  of  a  creditor,  been  im- 
prisoned for  more  than  five  months,  I  should  probably 
not  have  thought  it  right  to  grant  him  an  immediate  cer- 
tificate. The  result,  however,  of  all  the  considerations  to 
which  I  have  referred  is,  that  a  second  class  certificate 
may,  in  my  judgment,  be  now  accorded  to  him.  This,  as 
I  have  said,  I  certainly  should  not  have  been  prepared 
to  grant  but  for  the  date  of  the  bankruptcy,  the  subse- 
quent imprisonment  of  the  Bankrupt,  and  the  state  of  ill 
health  in  which  he  was  at  an  important  period. 


1859. 

Ex  parte 
Dance. 

In  re 

Dance  and 

Wane. 


The 
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1839. 

Ex  parte 
Dance. 

In  re 

Dance  and 

Wane. 


The  Lord  Justice  Turner. 

I  think,  as  the  fair  result  of  the  evidence,  that  it  is 
established  that  false  returns  were  made  to  the  bank  of 
the  amount  of  notes  remaining  in  hand,  and  were  so 
made  with  the  knowledge  of  one  of  the  Bankrupts. 


But  in  order  to  bring  the  case  within  sect.  256  of  the 
Bankrupt  Law  Consolidation  Act,  .it  is  necessary  to  show 
not  merely  that  false  returns  were  made,  but  that  they 
were  made  with  intent  to  conceal  the  state  of  the  Bank- 
rupt's affairs,  or  to  defeat  the  object  of  the  law  of  bank- 
ruptcy. On  the  best  consideration  which  I  have  been 
able  to  give  to  the  evidence  in  this  case,  it  seems  to  fail 
in  establishing  the  fact  of  any  such  intent.  I  think, 
therefore,  that  the  case  is  not  within  the  256ih  section ; 
but  at  the  same  time  I  think  that  there  has  been  conduct 
on  the  part  of  the  Appellant  himself  of  which  the  Court 
cannot  approve.  He  appears  to  me,  however,  to  have 
been  already  sufficiently  punished,  and  I  agree  therefore 
with  my  learned  Brother  in  thinking  that  there  should 
be  an  immediate  certificate  of  the  second  class. 


CASES  IN  CHANCERY. 


Ex  parte  URIAH  ALSOP. 

In  the  Matter  of.  RICHARD  REES,  an  alleged 

Bankrupt.  ^  ^^ 

rpHIS  was  an  appeal  of  the  petitioning  creditor  against    ^e^<>^  ^^« 

"^     the  decision  of  Mr.  Commissioner  Hill,  annulling        ticbs. 

an  adjudication  as  having  been  founded  upon  an  insuf-  The  execution 

ficient  act  of  bankruptcy.  a  deed  of 

assignment  of 

The  alleged  Bankrupt,  a  cabinet-maker  of  LlaneUy,  and  effects  for 
in   Caermarthenshire,  on  the  2nd  of  November,  1859,  Kg^^J^d^f^r^^ 
executed  an  assignment  of  all  his  estate  and  effects  to  a  although  pur- 
trustee,  upon  trust  fdr  sale  and  for  the  distribution  of  the  niade  under* 
proceeds  amongst  his  creditors ;  the  deed  purporting  to  the  arrange- 
•  1     •  /•    I  .  .  i*  «^  mt      n     1      >"®"t  clauses 

be  made  in  pursuance  of  the  provisions  of  "  Ihe  Bank-  of  the  Bank- 
rupt Law  Consolidation  Act,  1849,"  relating  to  arrange-  ^i^^itk,^?? 
ments  by  deed,  and  to  be  intended  by  all  the  persons  by  is  an  act  of 
or  on  whose  behalf  it  was  or  should  be  signed,  or  exe-  ^hic™aiiv^cre- 
cuted,  to  operate,  so  far  as  might  be,  as  a  deed  of  arrange-  ditor  who  has 

menty  to  be  made  obligatory  under  the  provisions  of  the  or  acceded 
/^Ql^  to  the  deed 

may,  prior  to 
its  execution 

Immediately  upon   the  execution   of  the   deed   the  Kit^Tf '*'' 

trustee  took  possession  of  the  property,  and  prepared  six-sevenths  in 

particulars  and  conditions,  with  the  view  of  proceeding  "aule  oflhe 

forthwith  to  a  sale.  creditors,  avail 

himself  in  sup- 
port of  his  pe- 

On  the  11th  of  November,  however,  the  petitioning  ^^f^^^/n'^p^^ 

creditor  bankruptcy 
against  the 
trader.     But  where  a  creditor  had  advised  the  trader  respecting  a  sale  under  such  a 
deed— >  He///,  that  the  creditor  had  acquiesced  in  it  so  as  to  be  precluded  from  treating 
it  as  an  act  of  bankruptcy. 

Vol.  1—2.  U  D.F.J. 


290 


CASES  IN  CHANCERY. 


1859. 

Ex  parte 
Alsop. 

In  re 
Rees. 


creditor  petitioned  for  an  adjudication  of  bankruptcy 
against  the  alleged  Bankrupt,  relying  upon  the  execu- 
tion of  the  deed  as  an  act  of  bankruptcy ;  that  document 
not  having  yet  been  signed  by  or  on  behalf  of  six- 
sevenths  in  number  and  value  of  the  creditors.  On  the 
same  day,  the  adjudication  was  made;  but  on  cause  being 
afterwards  shown,  the  Commissioner  held  that  neither 
the  execution  of  the  deed  of  assignment  by  the  alleged 
Bankrupt,  nor  anything  which  had  occurred  subsequently 
in  respect  of  the  arrangement,  amounted  to  an  act  of 
bankruptcy,  and  pronounced  the  order  under  appeal  (a). 

In 


(a)  The  Commissioner's  rea- 
sons were  stated  in  his  judgment, 
and  were  as  follows : — 

'*  The  question  for  the  decision 
of  the  Court  is,  whether  or  not  a 
deed  of  assignment,  which  the 
alleged  Bankrupt  has  made  to 
certain  trustees  is  an  act  of  bank- 
ruptcy, or  whether  any  thing 
which  has  occurred  since  in  re- 
spect of  the  arrangement  which 
was  incepted  by  the  deed  when 
taken  in  connexion  therewith, 
amounts  to  an  act  of  bankruptcy. 
Now,  first  as  regards  the  deed ;  the 
legislature  has  thrown  upon  the 
Courts  of  Bankruptcy  a  very  de- 
licate but  a  most  important  duty, 
namely,  to  see  that  assignments 
are  not  made  and  carried  into 
execution  which  would  defeat  the 
rights  of  all  the  creditors  except 
those  who  chose  to  sign  such 
deeds,  not  by  depriving  them  of 
their  dividend,  but  by  depriving 
them  of  the  means  which  this 
Court  gives  them  of  adding  to 
the  estate,  frequently  to  a  most 
important  extent,  and  which,  ac- 
cording to  the  old  law,  can  only 
bt  done  when  the  estate  is  wound 


up  in  bankruptcy.  Thus,  for  in- 
stance, suppose  there  haa  been  a 
fraudulent  preference  in  con- 
templation of  bankruptcy,  foch 
fraudulent  preference  cannot  be 
set  aside  except  through  the 
medium  of  a  bankruptcy,  becauie^ 
although  for  brevity  we  say  that 
a  preference  is  fraudulent  and 
bad,  if  made  in  contemplation  of 
bankruptcy,  yet  such  contempla- 
tion to  be  available  to  the  cre- 
ditors must  be  followed  by  an  ad- 
judication. It  is  therefore  veiy 
material  indeed  where  parties 
desire  to  settle  their  own  affairs; 
that  is,  where  certain  creditois 
desire  to  settle  with  the  debtor, 
that  they  should  be  held  to  strict 
responsibility  as  to  the  mode  in 
which  such  settlement  is  to  be 
effected.  Indeed,  until  of  late 
years,  any  attempt  to  settle  the 
affairs  of  an  insoU'ent  trader 
without  the  consent  of  all  his 
creditors,  could  be  set  aside  by 
any  one  of  those  creditors,  be- 
cause the  attempt  itself  being  an 
act  of  bankruptcy,  the  dissentient 
creditor  was  furnished  with  his 
remedy  by  the  act  of  those  who 
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In  opposition  to  the  appeal  affidavits  were  filed  on 
behalf  of  the  alleged  Bankrupt,  from  which  it  appeared 

that 


desired  to  settle  out  of  Court. 
He  came  into  Court,  and  then  all 
that  had  heen  done  out  of  Court 
went  for  nothing,  and  so  the 
matter  ended  in  bankruptcy. 
Perhaps  I  ought  to  qualify  this 
by  adding,  that  where  the  attempt 
of  a  portion  of  the  creditors  to 
settle  amongst  themselves  fails, 
one  of  the  necessary  conditions 
to  a  bankruptcy  was  furnished  by 
themselves,  namely,  the  act  of 
bankruptcy.  But  on  the  other 
hand,  there  was  found  to  exist  on 
the  part  of  the  commercial  world 
a  very  strong  desire  to  be  able  to 
settle  conclusively  the  affairs  of  a 
failing  trader  without  going  into 
bankruptcy  at  all,  and  the  legis- 
lature yielding  to  that  very  na- 
tural and  reasonable  desire  has 
said,  'It  is  too  much  to  permit 
one  creditor,  and  possibly  one  to 
a  small  amount,  to  defeat  an  ar- 
rangement which  may  be  for  the 
benefit  of  all  parties,  and  there- 
fore we  will  concede  this  power, 
that  when  six-sevenths  of  the 
creditors  in  number  and  value 
agree  upon  a  settlement  out  of 
Court,  if  they  take  the  steps  pro- 
vided for  the  purpose,  they  may 
set  at  defiance  the  dissentient  or 
any  number  of  dissentient  cre- 
ditors who  do  not  amount  to  one- 
teventh  of  the  whole  body  in 
number  and  value.'  This  power 
having  been  granted  by  the  legis- 
lature, it  now  becomes  the  duty 
of  the  Court  to  see  that  such  a 
privilege  is  not  rendered  nuga- 
tory by  a  sweeping  application  of 


the  old  powers  in  bankruptcy 
which  have  grown  up,  partly  by 
the  act  of  the  legislature  and 
partly  by  the  earlier  decisions  of 
the  Courts  before  the  passing  of 
the  late  Act  whereby  that  privi- 
lege was  conferred.  It  appears 
to  me,  therefore,  that  such  ar- 
rangements must  be  well  con- 
sidered before  the  Court  can 
arrive  at  the  conclusion,  that  the 
power  of  treating  an  arrangement 
of  this  kind  whilst  in  inception  as 
an  act  of  bankruptcy  exists.  It 
seems  to  me  that  such  an  appli- 
cation is  repugnant  to,  and  even 
destructive  of,  the  privilege  which 
the  legislature  has  granted.  If 
it  can  be  said  that  the  moment  a 
deed,  which  the  parties  intend  as 
a  deed  of  arrangement,  is  exe- 
cuted, an  act  of  bankruptcy  is 
committed,  it  will  operate  as  the 
greatest  possible  discouragement 
to  such  deeds,  and  seems  to  me 
to  be  in  direct  opposition  to  the 
general  intention  of  the  legisla- 
ture. On  the  other  hand,  care 
must  be  taken  that,  under  the 
guise  of  a  deed  which  is  to  be 
carried  into  operation  by  means 
of  these  sections  of  the  Consoli- 
dation Act  which  regard  arrange- 
ments by  deed,  and  which  give 
to  the  Court  a  control  over  them, 
it  is  not  in  the  nature  of  an  ordi- 
nary deed,  but  that  it  is  a  deed 
operating,  it  is  true,  in  the  first 
instance  only  upon  those  who 
execute  it,  but  yet  by  lapse  of 
time  gaining  an  operation  wh  ch 
is  conclusive  upon  all,  and  where- 
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that  the  petitioniDg  creditor  had  expressed  an  opinion 
in  favor  of  the  sale  proceeding  under  the  assignment, 

and 


by  tbe  diasentient  crediton  maj 
be  thrown  off  their  guard  by  the 
belief  that  the  deed  is  being 
worked  under  the  arrangement 
elausea  of  the  Consolidation  Act. 
And  therefore  it  did  appear  to 
me  to  be  very  important  to  as- 
oertaiQ  what  was  done  under  this 
deed ;  now  it  teems  that  what 
was  done  under  this  deed  was»  that 
tbt  trustees  took  possession  of  the 
property,  and  were  proceeding  to 
a  sale  when  the  adjudication  took 
place.  The  first  question  then  is, 
whether  there  has  been  any  un- 
reasonable delay  in  the  carrying 
of  this  deed  into  execution,  so 
that  it  can  be  said  that  there  has 
been  laches  or  negligence  in  not 
obtaining  the  assent  of  six- 
sevenths  of  the  creditors  to  the 
extent  of  making  it  reasonable  to 
suppose  that  the  parties  to  the 
deed  ne?er  had  the  power  to  ob- 
tain the  assent  of  such  six- 
sevenths,  or  that  they  have  lost 
that  power  by  their  own  supine- 
ness.  I  do  not  apprehend,  and 
indeed  it  is  not  alleged  that  there 
has  been  any  such  unreasonable 
delay ;  indeed  the  dates  show  that 
the  time  that  elapsed  between  the 
execution  of  the  deed  and  the 
adjudication,  is  clearly  not  un- 
reasonable. Then  with  regard 
to  the  seizure  or  taking  posses- 
sion of  the  property  by  the  trus- 
tees, if  any  portion  of  their  con- 
duct went  to  show  that  they  were 
taking  possession  with  a  view  of 
acting  upon  the  deed,  even  though 
the  assent  of  six-sevenths  could 
not  be  obtained,  that  might  be 


an  important  question  to  consider, 
especially  if  the  alleged  Bankrupt 
had  assented  to  any  such  conduct. 
But  there  is  no  allegation  of  any 
such  conduct  on  the  part  of  the 
trustees,  nor  is  it  even  hinted 
that  they  were  acting  otherwise 
than  bond  fide.  The  question 
then  b,  was  the  taking  poeseasioD 
by  the  trustees  under  tbe  circum- 
stances right  and  proper?  I  con- 
fess that  at  first  I  was  inclined  to 
think  the  trustees  ought  not  so 
to  have  acted  until  six-aevenths 
of  the  creditors  bad  concurred  hi 
the  deed  ;  but  when  I  remember 
how  important  it  is  in  these 
matters  that  the  property  should 
come  into  the  hands  of  those  who 
have  no  motive  for  disaipating  it^ 
but,  on  the  contrary,  every  mo- 
tive of  interest  and  duty  to  take 
the  greatest  possible  care  of  it  for 
the  benefit  of  the  creditors,  I 
think  it  would  be  too  much  to 
say  that  the  taking  posseadoii 
did  of  itself  manifest  an  intentka 
that  the  deed  was  not  bomdfidt 
to  be  carried  into  e0Sect  under 
the  arrangement  clauses  of  the 
Act  for  the  benefit  of  all  parties ; 
and  here  the  section  giving  tbt 
creditors  power  to  come  to  IIm 
Court  seems  to  have  a  very  iaiH 
portant  hearing.  And  first,  I 
may  state,  that  I  do  not  see  any 
thing  in  the  Act  to  justify  tha 
conclusion  that  tlie  legislature  in* 
tended  to  limit  the  comnoeoet 
ment  of  the  operation  of  tb 
224th  section  to  any  particul 
time,  or  that  this  section  and  t^ 
powers  given  by  it,  do  not  oj 
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and  recommended  that  it  should  be  on  a  market  day, 
and  bad  said  that  he  should  come  down  and  attend  it; 
and  that  he  had  written  a  letter  dated  the  8th  of  No* 
pember,  1859,  to  the  trustee,  in  which  he  asked  that 

particulars 


nte  from  tbe  first  bat  at  some 
future  stage  of  the  proceedings. 
If  a  creditor,  the  very  moment 
the  trader  has  executed  a  deed  of 
this  nature,  and  the  trustees  have 
accepted  the  trust,  were  to  come 
to  the  Court  to  make  a  complaint, 
it  doea  not  seem  to  me  that  the 
Court  would  have  jurisdiction  to 
entertain  it;  and  I  should  meet 
any  tuppoted  difficulty  on  the 
question  of  jurisdiction  in  this 
way,  I  should  say,  *  Take  out  a 
summons  and  bring  the  deed  into 
Court.'  Of  course,  to  give  a  ju- 
riadiction,  the  fact  must  exist, 
and  to  give  an  operative  juria- 
diction  the  evidence  of  the  fact 
must  be  addoced ;  but  it  seems  to 
me  that  tbt  jurisdiction  comes 
into  exutence  when  the  fact 
cornea  into  existence.  W ell,  then, 
the  question  I  am  now  consider- 
iag  is  this,  was  an  act  of  bank- 
niptey  committed  by  the  execu- 
tion of  this  deed?  I  am  of  opi- 
nion that  there  was  not  The 
next  question  is,  was  an  act  of 
baakniplcy  committed  by  the 
seizure  of  the  property?  It  is 
quit*  elear  that  Uie  seizure  of  the 
piaptfity  is  only  one  step  towards 
as  act  of  baakiuptcy,  because  the 
seisure  is  not  mode  by  the  Bank- 
rupt, and  he  is  no  party  to  it 
But  it  is  said  that  he  afterwards 
assented  to  the  seixure.  For  my 
own  part  I  cannot  say  that  the 
letters  upon  wbiob  this  charge  is 


founded  prove  that  he  did  so.  If 
any  act  had  been  brought  to  the 
knowledge  of  the  Court,  showing 
that  the  alleged  Bankrupt  knew 
the  trustees  had  taken  possession, 
those  matters  might  be  important 
as  showing  the  state  of  his  mind 
at  the  time,  and  that  he  did 
assent.  I  do  not,  however,  be- 
lieve that  this  point  is  of  the  im- 
portance I  attached  to  it  in  my 
own  mind  during  the  argument, 
and  for  this  reason,  that  if  it  were 
right  in  a  winding-up  order 
under  the  arrangement  clauses 
for  the  trustees  to  take  possession, 
then  it  was  not  wrong  for  the 
Bankrupt  to  assent  to  it  Upon 
the  best  consideration  which  I 
can  give  to  the  matter,  I  think  it 
immaterial  whether  the  Bank- 
rupt assented  or  not,  I  do  not  see 
that  anything  has  been  done  heve 
by  any  party  inconsistent  with 
bona  fides  in  carrying  out  tho 
settlement  of  this  trader's  affiurs 
through  the  arrangement  clauses 
of  the  Bankruptcy  Act,  and  there- 
fore I  am  of  opinion  that  neither 
this  deed  nor  any  thing  brought 
before  the  Court  as  having  been 
done  under  this  deed  can  amount 
to  an  act  of  bankmptey.  Tho 
question  is  one  of  very  great  im- 
iwrtance  and  of  no  slight  diffi- 
culty, and  I  should  be  very  glad 
indeed  to  have  the  guidance  of 
the  AppeUate  Court  upon  it." 
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particulars  of  the  intended  sale  at  Llanelly  might  be  sent 
to  him,  to  give  him  a  chance  of  attending  it.  In  another 
letter,  dat^d  the  9th  of  November^  1859,  he  gave  the 
Bankrupt  advice  as  to  some  particulars  of  the  sale  of 
his  property,  and  told  him  the  names  of  two  of  the 
creditors  who  had  executed  the  deed,  but  added,  ''  I, 
however,  have  not  done  so." 


Mr.  Selwyn  and  Mr.  Bagley  in  support  of  the  ap- 
peal. 


The  execution  of  the  deed  of  assignment  by  the  Bank- 
rupt would,  before  the  passing  of ''  The  Bankrupt  Law 
Consolidation  Act,"  12  &  13  Vict.  c.  106,  have  clearly 
been  an  act  of  bankruptcy, — and  there  is  nothing  in  the 
Arrangement  Clauses  (a)  of  that  Act  which  prevents  the 

execution 


(a)  The  following  clauses  were 
read  and  commented  upon  : — 

Sect  68.  That  if  any  such  trader 
shall  execute  any  conveyance  or 
assignment  by  deed  of  all  his 
estate  and  effects  to  a  trustee  or 
trustees  for  the  benefit  of  all  the 
creditors  of  such  trader,  the  exe- 
cution of  such  deed  shall  not  be 
deemed  an  act  of  bankruptcy,  un- 
less a  petition  for  adjudication  of 
bankruptcy  be  filed  within  three 
months  from  the  execution  there- 
of, provided  such  deed  shall  be 
executed  by  every  such  trustee 
within  fifteen  days  after  the  exe- 
cution thereof  by  the  trader,  and 
the  execution  by  the  trader,  and 
by  every  such  trustee,  be  attested 
by  an  attorney  or  solicitor,  and 
notice  thereof  be  given  within 
one  month  after  the  execution 
thereof  by  such  trader,  in  case 
such  trader  reside  in  London,  or 


within  forty  miles  thereof,  id  tb« 
London  Gazette,  and  also  in  two 
London  daily  newspapers,  and  in 
case  such  trader  does  not  reside 
within  forty  miles  of  London^ 
then  in  the  London  Gaiette  and 
in  one  London  daily  newspaper 
and  one  provincial  newspaper 
published  near  to  such  trader's 
residence;  and  such  notice  shall 
contain  the  date  and  execution 
of  such  deed,  and  the  name  and 
place  of  abode  respectively  of 
every  such  trustee  and  attorney 
or  solicitor. 

Sect.  224.  That  every  deed  or 
memorandum  of  arrangement  now 
or  hereafter  entered  into  between 
any  such  trader  and  hia  creditor^ 
and  signed  by  or  on  behalf  of 
six-sevenths  in  number  and  value 
of  those  creditors  whose  debts 
amount  to  10/.  and  upwards, 
touching  such  trader's  liabilities, 
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execution  of  such  a  deed  from  operating  as  an  act  of 
bankruptcy  in  the  interval,  between  the  execution  of  the 
deed  and  the  fulfilment  of  the  conditions  required  by 
sections  224  and  225.  The  alleged  assent  to  the  deed  by 
tlie  petitioning  creditor  he  expressly  denies.  The  onus 
of  proof  rests  upon  the  Bankrupt,  and  the  evidence  ad- 
cluced  by  him  has,  it  is  submitted,  failed  to  establish  it. 
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Mr.  Bacon  and  Mr.  Southgate  in   support  of  the 
order. 

The 


tt^d   his  release   therefrom,  and 
tlie  distribution,  inspection,  con- 
duct, inanagement,  and  mode  of 
winding-up  of  his  estate,  or  all 
Or  any  of  such  matters,  or  any 
matters  having  reference  thereto, 
■ihaU  (subject  to   the  conditions 
liereinafter    mentioned)     be    as 
efiectual   and    obligatory  in   all 
respects  upon  all   tbe  creditors 
who  shall  not  have  signed  such 
deed    or    memorandum    of   ar- 
raDgement  as  if  they  had  duly 
Kigned  the  same ;  and  such  deed 
or  memorandum,  when  so  signed, 
•hall  not  be  or  be  liable  to  be 
disturbed  or  impeached  by  rea- 
son of  any  prior  or  subsequent 
act  of  bankruptcy :  provided  al- 
ways, that  every  creditor  shall  be 
accounted  a  creditor  in  value  in 
respect  of  such  amount  only,  as. 
Upon   an   account   fairly  stated, 
after  allowing  the  value  of  mort- 
gaged property  and  other  such 
available  securities  or  liens  from 
such  trader,  shall  appear  to  be 
tbe  balance  due  to  him. 

Sect  225.  That  no  such  deed 
or  memorandum  of  arrangement 
■hall  be  effectual  or  obligatory 
^pon  any  creditor  who  shall  not 


have  signed  the  same,  until  after 
the  expiration  of  three  months 
from  the  time  at  which  such 
creditor  shall  have  had  notice 
from  such  trader  of  his  suspen- 
sion of  payment,  and  of  such 
deed  or  memorandum  of  ar- 
rangement, unless  such  trader 
shall  within  such  time  obtain 
from  the  Court  an  order  or  certi- 
ficate of  the  said  Court  declaring 
or  certifying  that  such  deed  or 
memorandum  of  arrangement 
has  been  duly  signed  by  or  on 
behalf  of  such  majority  of  the 
creditors  as  aforesaid  ;  and  it 
shall  be  lawful  for  the  Court 
within  the  district  of  which  the 
trader  shall  have  resided  or  car- 
ried on  business  for  six  months 
next  immediately  preceding  his 
suspension  of  payment,  to  make 
such  order  or  certificate  on  the 
petition  of  any  such  trader,  and 
to  exercise  jurisdiction  in  and 
over  the  matters  of  any  such 
application  ;  and  no  creditor  who 
shall  not  have  had  fourteen  days' 
notice  of  any  intended  applica- 
tion for  such  order  or  certificate 
as  aforesaid  shall  be  bound  there- 
by. 
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18S9.  The  deed  of  assignment  in  question  was  not  executed 

)f^^^      in  any  way  to  defeat  or  delay  creditors,  but  for  the  express 
Alsop*       purpose  of  carrying  into  effect  the  proyisions  of  the  Con-* 
In  re        solidation  Act — provisions  which  are  for  the  benefit  of  the 
^'        creditors  as  well  as  for  that  of  the  trader.   Until  execution 
by  six-sevenths  in  number  and  value  of  the  creditors,  the 
deed  is  simply  inoperative.     It  is  doubtful  whether,  until 
then,  it  has  the  effect  of  passing  the  legal  estate  to  the 
trustee ;  but  if  it  has,  there  is  a  resulting  trust  in  Cavor 
of  the  creditors,  whose  rights  are  not  till  then  affected. 
The  object  of  the  deed  is  to  effect  a  distribution  of  the 
property  in  a  manner,  not  at  variance  with,  but  in  fulfil- 
ment of,  the  provisions  of  the  statute ;  and  to  hold,  that 
by  executing  it  the  Bankrupt  committed  an  act  of  bank- 
ruptcy, would  be  to  neutralize  the  whole  scope  and  spirit 
of  those  provisions. 

They  referred  to  Button  v.  Morrison  (a) ;    Young  v. 
Waud  (h) ;  Ex  parte  Wilkes  (c) ;  Ex  parte  Calvert  (d). 

Mr.  Selwyn  in  reply. 

The  Lord  Justice  Turner. 

There  are  two  questions  raised  in  the  present  case ; 
one,  whether  an  act  of  bankruptcy  has  been  committed; 
the  other,  whether  Mr.  Alsop,  the  petitioning  creditor, 
had  so  far  assented  to  the  deed  of  arrangement  as  to  have 
precluded  himself  from  proceeding  upon  it  as  an  act  of 
bankruptcy  on  which  to  found  a  petition  for  an  adjudi- 
cation of  bankruptcy.  Upon  the  first  point  I  am  of 
opinion  that  there  has  been  here  an  act  of  bankruptcy. 
Before  the  passing  of  the  Bankrupt  Law  Consolidation 

Act, 

(a)  17  Ves.  193.  (c)  5  De  C,  M.  ^  G.  418. 

(6)  8  Exch,  Rep,  221.  {d)  SDeG.Ji  J.  95. 
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Act,  the  execution  by  a  trader  of  a  deed  purporting  to  be  1859, 
a  general  assignment  of  all  his  property  to  trustees,  for  the 
benefit  of  his  creditors^  was  an  act  of  bankruptcy.  The  Alsop, 
Court  has,  therefore,  to  consider  what  is  the  effect  of  ^a^« 
that  statute.  The  68th  section  only  saves  the  execution 
of  such  a  deed  in  such  manner  as  the  Act  requires  from 
operating  as  an  act  of  bankruptcy  after  the  expiration  of 
three  months.  Then,  turning  to  the  224th  and  225th 
sections,  we  are  to  see  whether  anything  in  those  sections 
has  prevented  the  execution  of  such  a  deed  from  operat- 
ing as  an  act  of  bankruptcy,  bearing  in  mind  that,  where 
the  legislature  meant  that  it  should  not  operate  as  an  act 
of  bankruptcy,  it  has  expressly  so  declared  in  section  68. 
It  cannot  be  said  that  either  of  the  sections,  224  and  225, 
contains  any  express  provision  that  the  execution  of  such 
a  deed  shall  not  be  an  act  of  bankruptcy ;  so  that,  if 
under  those  sections  the  execution  of  such  a  deed  is  not 
to  be  considered  as  an  act  of  bankruptcy,  it  is  by  infer- 
ence only  that  it  is  not  to  be  so  considered.  Now,  the 
224th  section  is  to  the  effect  only,  that  every  deed  of 
arrangement  shall  be  as  effectual  and  obligatory  in  all 
respects  upon  the  creditors,  who  shall  not  have  signed 
such  deed,  as  if  they  had  duly  signed  the  same  in  cases 
\¥bere  the  deed  has  been  signed  by  or  on  behalf  of  six- 
sevenths  of  the  creditors  in  number  and  value ;  not,  there- 
fore, that  the  deed  should  be  at  once  obligatory  on  all 
the  creditors,  but  that  it  should  be  obligatory  on  them 
only  when  so  executed  and  signed. 

It  was  said  that  a  more  extended  operation  should  be 
^iven  to  the  224th  section  ;  but  that  observation  is 
answered  by  the  225th  section,  which  enacts  [His  Lord- 
ship read  the  section  (a)]. — It  is,  I  think,  the  intention 
of  the  legislature,  expressed  in  that  section,  that  such  a 

deed 
(<i)  See  ante,  p.  295,  note. 
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deed  is  not  to  affect  the  rights  of  creditors  unless  three 

months  have  expired,  or  unless  a  certificate  is  obtained 
Ex  parte  , 

Alsof.        from    the   Court   that  six-sevenths  of  the  creditors   in 

In  re  number  and  value  have  executed  it.  The  effect  of  hold- 
ing such  a  deed  to  be  valid  ab  initio,  would  be  to  make 
it  binding  Mrithout  the  very  certificate  which  constitutes 
the  condition  on  which  it  is  to  be  binding. 

It  was  said  that  the  effect  of  so  deciding  would  be 
entirely  to  defeat  all  such  deeds.  That  seems,  however, 
not  to  be  a  necessary  consequence,  because  the  debtor 
has  only  to  procure  the  execution  of  the  deed  by  the 
requisite  majority  of  the  creditors,  and,  having  procured 
that  execution,  to  obtain  the  certificate  which  the  legisla- 
ture has  provided  as  the  condition  on  which  the  deed  is 
to  be  valid. 

I  think,  therefore,  that  the  only  true  construction  of 
the  Act  of  Parliament  is,  that  the  execution  of  this  deed 
was  an  act  of  bankruptcy.  The  only  remaining  question 
is,  whether  the  petitioning  creditor  has  so  far  assented  to 
this  deed  as  to  have  lost  the  right  of  availing  himself  of 
it  as  an  act  of  bankruptcy.  Upon  the  result  of  the  evi- 
dence, I  have  come  to  the  conclusion  that  the  Petitioner 
must  be  considered  as  having  so  far  assented  to  the  deed 
as  to  have  precluded  himself,  notwithstanding  his  refusal 
to  sign  it,  from  disputing  it.  I  am  wholly  unable  to  ac- 
count for  his  letter  of  the  8th  of  November  to  the  trustee, 
upon  the  assumption  that  at  that  time  he  was  not  an 
assenting  party  to  the  deed  as  a  deed  to  be  executed  by 
the  requisite  number  of  creditors.  Upon  the  ground 
therefore  that  the  Petitioner  must  be  considered  as  hav- 
ing deprived  himself  of  the  right  to  rely  upon  the  act  of 
bankruptcy  which  has  been  committed,  I  think  the  Com- 
missioner's order  must  stand. 

The 
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The  Lord  Justice  Knight  Bruce. 

I  also  am  of  opinion  that  the  execution  of  this  deed 
was  and  is  an  act  of  bankruptcy,  of  which  the  petitioning 
creditor  was  and  is  entitled  to  avail  himself,  unless  he  has 
precluded  himself  by  assent,  submission  or  acquiescence. 
The  Lord  Justice  has  expressed  an  opinion  that  he  has 
80  precluded  himself.  Upon  this  point  I  must  confess 
that  I  am  not  quite  satisfied;  but  my  learned  Brother's 
opinion  being  in  favor  of  the  Commissioner's  order,  of 
course  that  order  must  stand.  We  are  both  of  opinion 
that  each  party  to  this  contest  should  have  his  costs  out 
of  the  estate,  and  that  the  deposit  should  be  returned. 
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1859. 


Ex  parte  ISAAC  THOMAS  PERKINS. 

In  the  matter  of  ISAAC  THOMAS  PERKINS. 


Jan.  21. 

Before  The 
Lords  Jus- 
tices. 


rilHIS  was  an  appeal  from  the  decision  of  Mr.  Com- 
"*"  missioner  Sanders,  refusing  to  confirm  an  arrange- 
ment proposed  to  be  made  under  the  control  of  the  intbeac- 

Court,  and  adjudicating  the  Appellant  bankrupt.  counts  of  an 

'  *'  ^  r*^  ^  arranging 

debtor,  bis 

On  the  27th  of  September.  1859,  the  Appellant  filed  ww^aUildlt 

his  petition  for  protection  to  the  Court  of  Bankruptcy  for  472/.,  bis  good 

the  Birmingham  district,  and  on  the  28th  of  the  same  499/.,  tbe 

month  protection  was  granted  to  him  from  all  process  «°"^^^"^?', 
*  ^  ^  276/.,  and  tbe 

until  further  order.  bad  at  1,808/. 

On  His  debts 
^"  were  3,900/. 
There  were 
uncontradicted  affidavits  tbat,  if  tbe  estate  were  realised  under  a  bankruptcy,  a  divi- 
dend of  2s.  in  tbe  pound,  only,  would  be  paid.     A  proposal  for  immediate  payment  of 
a  dividend  of  2«.  6d.  in  tbe  pound,  and  for  tbe  delivery  of  tbe  debtor's  own  promissory 
Dotea  for  2«.  6d.  more  on  a  future  day,  bad  been  assented  to  by  tliree-fiflbs  of  tbe  cre- 
ditors:— HM,  that  there  was  not  sufficient  ground  for  disturbing  tbe  decision  of  tbe 
CommUoner,  who  declined  to  confirm  the  proposal  as  being  not  reasonable,  and  ad- 
judicated the  debtor  a  Bankrupt. 


N 


Perrins. 
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I860.  On  the  31st  of  October,  1859,  the  first  sitting  was 

Es  parte      ^^^^9  and  the  following  proposal  was  assented  to  by  all 
Periins.      the  creditors  then  present: — 

Imrt 

"  Firstly.  The  said  Isaac  Thomas  Perrins  proposes 
to  pay  all  and  singular  the  persons  mentioned  and  speci- 
fied in  the  foregoing  schedule  as  being  creditors  of  the 
said  Isaac  Thomas  Perrins,  a  composition  of  5*.  in  the 
pound  on  the  amount  of  their  respective  debts  as  stated 
in  the  said  schedule,  the  same  to  be  taken  in  full  dis- 
charge and  satisfaction  of  the  said  debt  or  debts  so  due 
and  owing  to  them  and  each  of  them  respectively  by  the 
said  Isaac  Thomas  Perrins,  and  to  be  paid  to  them  and 
each  of  them  respectively,  by  the  instalments,  at  the 
times  and  in  manner  following ;  that  is  to  say,  the  sum  of 
2^.  6d.  in  the  pound  on  the  amount  of  their  said  debts, 
to  be  paid  to  the  said  creditors  within  one  month  from 
the  date  of  the  resolutions  of  the  creditors  to  be  founded 
upon  this  proposal,  agreeing  to  accept  the  same,  being 
approved  and  confirmed  by  the  Court;  and  the  farther 
sum  of  2s.  6d.  in  the  pound  on  the  amount  of  the  said 
debts,  to  be  paid  to  the  said  creditors  within  four  months 
from  the  date  of  the  approval  and  confirmation  of  the 
Court  of  the  said  resolutions  of  creditors. 

"  Secondly.  That,  to  secure  the  due  payment  of  the 
last  instalment  of  the  said  composition,  the  said  Isaac 
Thomas  Perrins  shall,  within  one  week  from  the  date  of 
the  aforesaid  resolutions  being  confirmed  by  the  Court, 
give  to  such  of  the  aforesaid  creditors  respectively  whose 
debts  exceed  20/.,  and  to  such  of  them  whose  debts  are 
under  SO/,  as  shall  in  writing  request  the  same,  his  pro- 
missory note  for  the  full  amount  of  the  said  last  instal- 
ment of  the  said  composition,  payable  at  the  time  afore- 
said; and  the  payment  of  the  first  instalment  of  the  said 
composition  and  delivery  of  the  aforesaid  notes  for  the 

last 
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last  instalment  of  the  said  composition  shall  be  deemed  a 

carryine  into  efiect  of  the  resolutions  of  the  creditors  to       ^ 

^     °  Ex  parte 

be  founded  on  these  proposals,  so  as  to  entitle  the  said       Perrins. 

Isaac  Thomas  Perrins  to  a  certificate  of  the  Court  of         J«  »•« 

•^  Perrins 

Bankruptcy  under  the  22l3t  section  of  the  Bankrupt 
Law  Consolidation  Act,  1849. 

"  Thirdly.  That  the  creditors  of  the  said  Isaac  Thomas 
Perrins  shall  accept  the  said  composition  and  promissory 
notes  in  full  discharge  and  satisfaction  of  their  said  debts, 
and  shall  not  nor  shall  either  of  them  sue  or  molest  the 
said  Isaac  Thomas  Perrins,  or  take  any  proceeding  either 
at  law  or  in  equity  against  him,  or  issue  any  writ  of  exe- 
cution or  other  process  of  any  description  whatever 
against  his  person  or  property;  and  in  the  event  of  any 
or  either  of  such  creditors  suing  or  molesting,  issuing 
execution  or  other  process,  or  taking  any  proceeding 
against  the  person  or  property  of  the  said  Isaac  Thomas 
Perrins^  then  these  proposals  and  the  resolution  or 
agreement  to  be  hereafter  founded  thereon  shall  ope- 
rate,  and  may  be  pleaded  and  given  in  evidence,  as  an 
effectual  bar  against  all  such  executions  or  other  process 
or  proceedings,  and  all  such  executions  or  other  process 
and  proceeding  shall  be  invalid  and  may  be  set  aside ; 
and  any  judge  or  other  proper  officer  of  the  Court  out  of 
which  such  execution  or  other  process  and  proceedings 
has  been  issued  shall  have  full  power  and  authority,  on 
production  of  these  proposals  (if  accepted),  and  of  the 
orders  to  be  made  thereon,  or  of  any  ofiice  copy  of  such 
proposals  and  orders,  to  set  aside  such  executions,  pro- 
cess or  proceedings,  at  the  costs,  charges  and  expenses 
of  the  person  or  pecsons  issuing  or  taking  the  same." 

At  the  second  sitting,  on  the  7th  of  December,  1859, 
a  creditor  named  Bloomer  appeared  by  his  solicitor  to 
oppose  the  proposal,  on  the  grounds  that  some  of  the 

Appellant's 
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1860.  Appellant's  debts  had  been  contracted  by  fraud  and 
without  reasonable  probability  at  the  time  of  contract 
Perriks.  of  being  able  to  pay  them ;  that  he  had  not  made  a  full 
In  re  disclosure  of  his  estate  and  effects,  and  that  he  was  not 
desirous  of  making  a  bon^L  fide  arrangement  with  his 
creditors.  The  only  creditors  who  dissented  from  the 
proposal,  besides  Mr.  JBloomer,  were  a  firm  of  Messrs. 
Hipkins  and  Sons,  who  appeared  by  the  same  solicitor 
as  Mr.  Bloomer. 


Mr.  Bloomer,  in  his  examination  before  the  Commis- 
sioner on  the  7th  of  December,  stated  as  follows : — "  I 
heard  or  knew  Mr.  Perrins  had  stopped  payment.  I 
did  try  to  get  my  goods  back  after  then,  and  if  I  could 
have  got  them  back  I  should  not  have  opposed;  but 
because  he  refused  to  let  me  have  them  back,  I  did 
threaten  to  render  every  opposition  in  my  power.** 

The  sitting  was  then  adjourned,  in  order  that  all  the 
creditors  of  the  Petitioner  above  the  amount  of  102. 
might  have  notice  of  the  opposition ;  and  it  was  ordered 
that  all  such  creditors  of  the  Petitioner  should  have 
notice  of  the  adjourned  sitting,  and  should  be  invited 
to  attend. 

On  the  Slst  of  December,  1859,  the  adjourned  sitting 
was  held,  and  after  an  examination  of  the  Appellant  and 
other  witnesses,  the  Commissioner  expressed  his  opinion 
that  the  opposing  creditors  had  failed  in  establishing 
any  of  the  charges  which  they  had  brought  forward^ 
and  that  the  opposition  was  vexatious;  but  the  Com- 
missioner said  that  a  difficulty  existed  in  his  mind  as  to 
whether  the  proposal  was  reasonable  and  proper  to  be 
executed  under  the  direction  of  the  Court. 

The   Commissioner   ultimately  made    the    following 

order, 
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order,  which  was  the  subject  of-  the  appeal : — "  This 
being  the  day  by  adjournment  for  holding  the  second 
private  sitting  under  this  petition,  and  after  hearing 
Mr.  John  Smith  on  behalf  of  the  Petitioner  in  sup- 
port of  the  proposal  made  by  the  Petitioner,  and  Mr. 
Dignum  in  opposition  thereto,  and  it  being  shown  to 
my  satisfaction  that  the  proposal  of  the  Petitioner  for 
arrangement  with  his  creditors  is  not  reasonable  and 
proper  to  be  executed  under  the  direction  of  the  Court, 
I  do  adjourn  all  further  proceedings  under  the  said  pe- 
tition into  the  public  Court,  and  I  do  hereby  declare  the 
Petitioner  bankrupt." 


303 
1860. 

JSx  parte 
Perrins. 

In  re 
Perrins. 


The  balance-sheet  showed  stock  in  trade  valued  at 
472/.  Is.  6rf.,  and  credits  to  the  amount  of  2,584/.,  of 
which  499/.  10s.  3rf.  were  considered  good,  276/.  II5. 4rf. 
doubtful,  and  1,808/.  17*.  8d.  bad.  The  debts  proveable 
were  estimated  at  3,920/. 

The  petition  of  appeal  prayed  that  the  adjudication 
might  be  annulled,  and  that  it  might  be  directed  that  the 
Court  of  Bankruptcy  should  approve  and  confirm  such 
proposal,  and  that  the  Appellant's  costs  of  the  appeal 
might  be  paid  out  of  his  estate  or  by  the  opposing  cre- 
ditors. The  petition  was  served  upon  the  official  assignee 
and  the  opposing  creditors. 

Affidavits  were  filed  in  support  of  the  appeal.  Among 
them  was  one  of  an  accountant  who  had  examined  the 
Appellant's  accounts,  and  deposed  that  58.  in  the  pound 
was  as  much  as  the  estate  showed. 


The  Appellant  by  his  affidavit  in  support  of  the  appeal 
stated  that  the  proposal  made  by  him  was  the  best  and 
most  beneficial  for  his  creditors  that  he  was  able  to 
make;  that  the  same  was  made  bon&  fide,  and  would 

have 
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I860.        have  been  duly  performed  by  him;  and  that  it  would 

^^T^^^^^      have  been  ad?antacreous  to  his  creditors  that  it  should 

Er  pmrte       , 

Peeeixs.      hare  been  executed  and  carried  into  effect.     Another 

Im  re  affidavit  was  also  filed  in  support  of  the  appeal,  made 
by  a  Mr.  Stokes,  who  had  been  for  several  years  manager 
of  the  .\ppellant*s  business,  and  by  a  Mr.  Lonff,  the 
Appellant's  cashier  and  book-keeper.  It  stated  that  the 
deponents  had  carefully  examined  the  books  and  ac- 
counts and  stock  in  trade  and  effects  of  the  Appellant, 
and  were  satisfied  and  believed  that  the  offer  of  the  Ap- 
pellant for  the  compromise  of  his  debts,  as  set  forth  in 
his  proposal,  was  the  best  that  could  be  made  for  the 
Appellant  and  his  creditors ;  and  that  if  the  trade  of  the 
Petitioner  were  broken  up  by  bankruptcy  they  did  not 
believe  that  the  assets  of  the  Petitioner  would  produce 
sufficient  to  pay  a  dividend  of  2s,  in  the  pound  to  the 
creditors.  Another  affidavit  was  also  read,  made  by  a 
Mr.  Lardf  who  was  a  creditor  of  the  Appellant  for  139/., 
stating  that  the  deponent  was  perfectly  content  with  the 
offer  and  proposal,  and  verily  believed  that  in  the  event 
of  a  bankruptcy  there  would  not  be  2s,  in  the  pound ; 
and  the  witness  further  stated,  that  in  his  judgment  the 
proposal  was  not  only  the  best  that  the  Ap})ellant  could 
make,  but  was  for  his  creditors  the  most  reasonable  and 
'  proper  to  be  carried  into  effect 

Mr.  De  Gex  and  Mr.  George  Brown  in  support  of  the 
appeal. 

In  the  first  place  the  Act  of  Parliament  requires  that, 
before  the  Commissioner  shall  adjudicate  a  Petitioner 
bankrupt,  it  shall  be  shown  that  the  proposal  is  not  rea- 
sonable and  proper  to  be  executed.  The  proper  time  for 
showing  this  must  be  the  first  sitting,  because  then  the 
proposal  may  be  modified  so  as  to  meet  the  objection. 
It  is  too  late  to  show  it  after  this  meeting  is  passed,  and 
when  there  is  no  longer  an  opportunity  of  modifying 

the 
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the  proposal.  But  here  it  was  neither  shown  at  the  first  1860. 
nor  at  the  second  sitting,  nor  is  there  even  now  any  evi-  p^^ 
dence  to  show,  that  the  proposal  is  not  reasonable.  All  Pbrrins. 
the  evidence  is  the  other  way.  The  proposal  is,  to  pay  ^^  ^^ 
a  dividend  of  2s.  6d,  in  the  pound  in  cash,  and  to  give 
promissory  notes  for  a  further  dividend  of  the  like 
amount.  There  are  three  wholly  uncontradicted  affida- 
vits, to  the  effect  that  not  more  than  2s.  in  the  pound 
would  be  paid  under  a  bankruptcy.  Therefore,  if  the 
promissory  notes  should  never  be  paid,  the  creditors  will 
gain  6^.  in  the  pound  by  the  arrangement  going  on 
instead  of  a  bankruptcy,  and  the  materials  on  which  these 
calculations  proceed  entirely  prove  their  accuracy.  The 
4721.  Is.  6d.  at  which  the  stock  in  trade  was  valued  de- 
pended on  it  being  sold  in  the  ordinary  course  of  busi- 
ness, and  not  under  a  bankruptcy,  and  the  credits  would 
only  produce  the  estimated  amount  if  got  in  gradually 
and  with  discretion.  Another  consideration  is,  that  not 
only  three-fifths  but  six-sevenths  in  number  and  four- 
fifths  in  value  of  the  creditors  are  in  favor  of  the 
arrangement.  This  (though  not  a  circumstance  directly 
material  under  the  provisions  of  the  section,  under  which 
three-fifths  are  as  good  as  the  whole  body  of  creditors) 
18  not  to  be  disregarded,  for  it  is  strong  evidence  of  the 
Teasonableness  of  the  proposal,  and  comes  from  those 
Ynost  interested  in  arriving  at  a  correct  conclusion. 
The  objection  suggested  was,  that  the  second  instal- 
ment is  secured  only  by  the  debtor's  promissory  notes. 
Sut  that  is  a  most  usual  form  of  proposal,  and  it  would 
liave  destroyed  many  of  the  most  advantageous  arrange- 
xnents  which  have  been  made  under  the  Act,  if  such  a 
^erm  in  a  proposal  had  been  held  of  itself  sufficient  to 
tender  it  unreasonable  and  incapable  of  confirmation, 
especially  in  a  case  where,  as  in  the  present,  the  actual 
xnoney  composition  exceeds  the  dividend  which  would  be 
realized  upon  a  bankruptcy. 

Vol.  1—2.  X  D.F.J.    Mr. 
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Perrins 

In  re 

PjbRRINS, 
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Mr.  Bacon,  for  the  opposing  creditorSi  was  not  called 
upon. 

The  Lord  Justice  Knight  Bruce. 

It  is  rather  a  strong  request  to  ask  creditors  to  take 
the  mere  promissory  notes  of  the  debtor  himself  for  half 
the  proposed  composition  without  security.  The  Com- 
missioner is  empowered  by  the  Act  to  exercise  a  judicial 
discretion  upon  the  question  whether  the  arrangement 
is  reasonable,  and  he  has  exercised  that  discretion.  I 
am  clearly  of  opinion  that  the  arrangement  is  not  shown 
to  be  reasonable,  or  one  which  ought  to  be  forced  on 
reluctant  creditors. 


The  Lord  Justice  Turner. 

The  offer  to  pay  2s.  6d,  in  the  pound  and  to  give  pro- 
missory notes  for  another  2«.  6d.  at  four  months,  not  one 
farthing  of  which  notes  the  maker  may  be  able  to  pay 
when  they  arrive  at  maturity,  is  very  clearly  such  an 
arrangement  as  cannot  be  considered  reasonable.  The 
appeal  must  therefore  be  dismissed. 

Appeal  dismissed,  the  Respondents  taking  the 
10/.  deposit  in  satisfaction  of  their  costs. 
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Dec.  19,  20. 

CLIFFORD  V.  ARUNDELL.  i860. 

Jan.U. 
rriHTS  was  an  appeal  by  the  Plaintiff  from  the  decision     Before  The 
•*"      of  the  Master  of  the  Rolls,  reported  in  the  27th     Chancellor 
volume   of  Mr.  BeavarCs  Reports  (a),  so  far  as  it  de-         -^''^ 
clared  that  an  annuity  of  600/.,  payable  to  the  Plaintiff  ^ 
under  the  trusts  of  a  deed,  ought  to  be  raised  out  of  the  deed  the  tnis- 
income   only  and  not  out  of  the  corpus  of  the  trust  lo^wered^  by*" 

estate.  ^^^  or  mort- 

gage of  the 
trust  estates, 

The  deed  in  question  was  dated  in  1849,  and  made  be-  ^^/J^.'P®" 
tween  the  Plaintiff  Charles  Thomas  Clifford  of  the  first  and  secondly, 
part,  his  eldest  son  Henry  William  Clifford(sL  Defendant)  o^„^|J*°trasf  ^* 
of  the  second  part,  and  two  trustees  of  the  third  part,  estates,  with  a 
It  recited  that  the  Plaintiff  and  his  eldest  son  were  en-  ofTherenUor 
titled  as  tenant  for  life  and  remainderman  in  tail  or  in  »^y  other  mo- 
fee,  respectively,  and  also  had  power  to  appoint  the  lands  them  upon  ihe 

and  hereditaments  therein  mentioned :  that  the  said  here-  V^"'!*  °^  ^^*® 

deed,   to  pay 

ditaments  and  premises  were  subject  to  three  mortgages  an  annuity  to 

of  60,000/.,  20,000/.  and  10,000/. ;  and  that  the  Plaintiff  i'  ^i^'JiJ.^* 
'        .  '  '  '  mortgages 

with  his  said  son  (as  surety)  were  also  indebted  on  bond  should  be  paid 
and   other   specialty  and    on  promissory  notes  to   the  upoiTthe'iin- 

several  persons  named  in  the  fourth  schedule  to  the  deed,  port  of  the 
•»      1         .  .  t      ^         f  t  •         whole  instru- 

15y  the  witnessmg  part,  the  hereditaments  and  premises  ^ent,  that 

subject  to  the  mortgages  were  conveyed  by  the  Plaintiff  "  °*1*®|' '?°' 

and  his  son  to  the  trustees  upon  trust  as  they  should  think  ference  to 

fit,  by  absolute  sale  of  or  by  demising  or  mortgaging,  or  ^6^^^ 

by  transferring  or  directing  the  transfer  of  any  existing  that  the  an- 

mortgages  and  by  charging  the  hereditaments,  or  by  any  able^out"/**^" 

other  ways  or  means  whatsoever  which  to  them  should  income  only. 

appear 

(fl)   Page  209. 
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1859.        appear  expedient,  to  raise  all  such  sums  of  money  as 
p  they  should  think  expedient  for  the  purpose  of  fully 

V.  performing  or  accelerating  the  performance  of  the  trusts 

and  purposes  thereinafter  declared,  or  any  of  them^ 
and  to  stand  possessed  of  the  monies  to  arise  there- 
from upon  the  trusts  thereinafter  expressed.  They  were 
also  to  manage  the  property  and  receive  the  rents  and 
income  upon  the  trusts  thereinafter  declared.  The  trusts 
of  the  money  thus  to  be  raised  were  to  apply  and  dispose 
of  a  competent  part  thereof  in  or  towards  payment,  satis- 
faction and  discharge  of  the  several  debts  or  sums  men- 
tioned in  the  fourth  schedule  thereto  (which  were  debts 
amounting  to  about  11,734/.,  due  fi-om  the  Plaintiff 
Charles  T.  Clifford  and  his  son),  and  interest.  The 
deed  then  proceeded,  so  far  as  material,  thus : — And 
"  do  and  shall,  by,  with  and  out  of  the  monies  aforesaid 
or  any  of  them,"  redeem,  pay  off,  satisfy  and  discharge 
the  said  sums  of  50,000/.,  20,000/  and  10,000/.  respec- 
tively secured  by  mortgages  on  the  estates,  and  all  in- 
terest, and  all  such  monies  as  should  be  borrowed  by 
the  trustees  and  charged  by  them  upon  the  trust  pre- 
mises :  And,  subject  and  without  prejudice  as  aforesaid, 
upon  trust  until  the  mortgages  should  be  paid  off  "  by, 
with  and  out  of  the  rents  and  profits  of  the  said  manors 
and  hereditaments,  and  the  said  assigned  dividends,  in- 
terest and  income  or  any  of  them,  or  any  other  monies 
in  their  or  his  hands  upon  the  trusts  of  these  presents,** 
to  keep  down  the  interest  on  the  three  mortgages  and  on 
such  sums  as  should  be  borrowed  by  the  trustees :  And 
out  of  the  rents,  proceeds  and  profits  of  the  said  manors 
and  hereditaments,  or  such  part  thereof  as  should  from 
time  to  time  remain  unsold,  to  pay  the  salaries  of  bailiffs, 
&c.  and  the  taxes  and  outgoings,  and  keep  up  certain 
life  policies;  and,  "subject  to  and  after  full  performance  of 
the  trusts  aforesaid,  do  and  shall  from  time  to  time  yearly 
and  every  year  during  the  life  of  the  said  Charles  Thomas 

Clifford, 
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Cliff ordy  or  until  such  time  or  period  as  aforesaid,  by,        1859. 

with  and  out  of  the  said  rents,  issues  and  profits  of  the 

said  manors  and  other  hereditaments  hereby  appointed, 

and  the  said  dividends,  interest  and  income  hereinbefore 

assigned  or  any  other  monies  held  by  them  or  him  upon 

the  trusts  of  these  presents,  raise,  levy  and  pay  unto  the 

said  Charles  Thomas  Clifford  one  annuity  or  yearly  sum 

of  600/."     And  in  the  next  place,  "  by,  with  and  out  of 

the  said  monies,  rents,  profits  and  income  or  any  of  them," 

levy,  raise  and  pay  during  the  joint  lives  of  Henry  William 

Clifford  and    Charles    Thomas    Clifford    unto   Henry 

William  Clifford  an  annuity  of  100/.,  and  keep  on  foot 

certain  policies  on  the  life  of  Charles  Thomas  Clifford  and 

pay  other  annuities  therein  mentioned,  and  pay  so  much 

or  such  part  of  the  "income"  of  the  trust  funds  "as 

shall  remain  after  or  not  be  applied  towards  answering 

the  trusts  and  purposes  aforesaid"  to  the  Plaintiff  for 

life.     And  the  unsold  hereditaments  and  premises  were 

to  be  held  in  trust  for  Henry  William  Clifford,  his  heirs, 

executors,  administrators  and  assigns,  absolutely. 

Under  these  trusts  the  trustees  sold  the  greater  part 
of  the  hereditaments,  and  applied  the  proceeds  in  the 
first  place  in  payment  of  the  three  mortgages,  which 
were,  before  the  24th  of  June,  1854,  fully  paid  off,  but 
the  greater  part  of  the  debts  in  the  fourth  schedule  then 
remained  unpaid. 

The  trustees  refused  from  June,  1854,  to  continue  the 
payment  of  the  annuity  of  600/.  a  year  to  the  Plaintiff, 
on  the  ground  that,  as  all  the  mortgages  on  the  estate 
had  been  then  paid,  the  annuity  to  the  Plaintiff  there- 
upon ceased  to  be  payable. 

The  Plaintiff  by  his  bill  sought  a  declaration,  that 
according  to  the  true  construction  of  the  deed  the  an- 
nual 
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1859.  nual  sum  of  600/.  thereby  limited  to  the  Plaintiff  had 
continued  and  would  continue  payable  to  the  Plaintiff 
during  his  life,  or  until  the  whole  not  only  of  the  mort* 
Arumdbll.  gugg  debts  and  interest,  but  also  of  the  bond  and  other 
debts  and  interest  properly  payable  under  the  trusts  of 
the  indenture,  should  have  been  fully  paid  and  satisfied ; 
and  that  such  annual  sum  of  600/.  was  raisable  out  of  the 
corpus  of  the  said  hereditaments. 

By  the  decree  made  at  the  hearing  of  the  cause  at  the 
Rolls,  and  now  under  appeal,  it  was  declared  that  the  an- 
nuity was  payable  until  not  only  the  mortgage  debts  and 
interest  were  satisfied,  but  also  until  payment  of  the  bond 
and  other  debts  payable  under  the  trusts  of  the  in- 
denture. His  Honor  however  decided  that  the  annuity 
could  only  be  raised  out  of  the  income  of  the  trust  pro- 
perty. 

Mr.  R.  Palmer  and  Mr.  W.  H.  G.  Bagshawe  ap- 
peared for  the  Plaintiff  in  support  of  the  appeal. 

They  referred  to  Torre  v.  Browne  (a). 

Mr.  Lloyd  and  Mr.  Ellison  for  the  Defendants,  the 
trustees  of  the  deed. 

They  referred  to  Miller  v.  Huddlestone  {b). 

Mr.  Selwyn  and  Mr.  Baggallay,  for  the  other  Defend- 
ant, Henry  William  Clifford. 

Mr.  W.  H.  G.  Bagshawe  replied. 

Judgment  reserved. 


Th€ 

(a)  5  H.  L.  Cfli.  555.  (6)  3  A#«r.  ^  G.  513. 
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The  Lord  Chancellor. 

-  The  only  question  raised  by  this  appeal  is,  whether 
the  annuity  of  600Z.  directed  to  be  paid  to  the  Ap- 
pellant by  the  trust  deed  referred  to,  is  charged  upon 
the  corpus  as  well  as  the  income  of  the  trust  estate. 
I  think  that  the  Master  of  the  Rolls  properly  decided 
that  it  was  charged  upon  the  income  only. 

This  does  not  depend  upon  any  abstract  rule  of  law, 
but  entirely  upon  the  intention  of  the  parties,  to  be 
gathered  from  this  long  and  complicated  deed.  Having 
carefully  perused  it,  I  have  only  to  state  the  result  of 
my  consideration  of  its  scope  and  of  its  clauses. 
Authorities  were  cited  during  the  argument,  but  they 
are  of  no  assistance  to  me,  for  I  have  to  determine  in 
what  sense  words  are  here  used, — the  words  being  such 
as  by  themselves  might  bear  the  construction  which 
either  party  imputes  to  them. 

The  rule  is  not  disputed,  that  where,  after  a  specific 
enumeration  of  different  subjects,  general  words  are 
added,  the  general  words  are  to  be  confined  to  subjects 
ejusdem  generis. 


1860. 


The  Appellant's  counsel  first  rely  upon  the  power 
given  to  the  trustees  to  demise,  sell  or  mortgage  "  for  the 
purpose  of  raising  all  sums  of  money  they  should  think 
it  necessary  to  raise  for  performing  the  trusts  of  the  deed 
or  any  of  them."  But  when  the  trusts  are  afterwards 
declared,  particular*  directions  are  given  as  to  the  funds 
from  which  particular  payments  are  to  be  made.  Some 
of  these  are  clearly  to  be  made  out  of  income  exclusively; 
and  with  respect  to  others  meant  to  be  charged  upon 
corpus  there  is  an  express  power  given  to  sell  and  mort- 
gage 


312 


CASES  IN  CHANCERY. 


1860. 


gage,  or  to  '*  pay  out  of  the  principal  of  the  trust  monies, 
stocks,  funds  and  securities.** 

The  claim  made  by  the  Appellant  must  therefore  rest 
upon  the  clause  by  which  it  is  declared  that  the  trustees 
do  and  shall  during  his  life  "  by,  with  and  out  of  the 
said  rents,  issues  and  profits  of  the  said  manors  and 
other  hereditaments  hereby  appointed,  and  the  said  ^- 
vidends,  interest  and  income  hereinbefore  assigned,  or 
any  other  monies  held  by  them  upon  the  trusts  aforesaid, 
raise,  levy  and  pay  unto  the  said  Charles  Thomas  Clif- 
ford one  annuity  or  yearly  sum  of  600/  fee.**  Without 
the  words  "  or  any  other  monies  held  by  them  upon  the 
trusts  aforesaid,**  it  is  quite  clear  that  the  annuity  would 
only  be  charged  upon  income,  and  I  cannot  think  that 
those  words  indicate  an  intention  to  charge  it  upon 
corpus.  I  doubt  not  that  it  was  in  contemplation  both 
of  son  and  father  that  the  father  should  receive  the  full 
allowance  of  600/.  out  of  the  property  assigned  to  the 
trustees;  and  I  cannot  properly  be  influenced  by  the 
affidavit  said  to  be  filed  stating  that  the  father  had  re- 
presented that  the  income  would  be  abundantly  sufficient 
for  this  purpose.  But,  looking  to  the  deed  itself,  which 
provides  for  the  disposition  of  the  surplus  of  the  income, 
I  think  both  parties  contemplated  that  there  would  be  a 
surplus,  a(\er  the  annuity  had  been  paid  out  of  it.  The 
words  relied  upon  are  very  inapt  to  charge  the  annuity 
upon  corpus ;  and  other  clauses  show  that  the  framer  of  the 
deed  knew  well  how  a  charge  on  corp.us  was  to  be  made. 
*'  Other  monies  held  by  the  trustees  **  must  be  taken  to 
mean  other  monies  of  the  same  kind  as  the  monies  before 
specified,  which  were  exclusively  income.  The  difficulty 
as  to  what  those  other  monies  could  be,  if  the  corpus  is 
excluded,  was,  I  think,  sufficiently  removed  by  the  sug- 
gestion of  the  Master  of  the  Rolls,  that  the  words  might 
well  refer  to  casual  receipts  of  money  in  respect  of  the 

real 
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real  estates, — such  as  fines  on  the  renewal  of  leases  for 
lives, — so  that  there  seems  no  ground  for  saying  that  the 
trustees,  for  the  purpose  of  paying  the  arrears  of  the 
annuity,  were  to  sell  or  mortgage  the  lands  assigned  to 
them  in  trust. 


1860. 
Clifford 

V, 

Arcmdell. 


For  these  reasons  I  think  that  the  appeal  must  be  dis- 
missed with  costs. 


BOLDERO  V.  THE  EAST  INDIA  COMPANY. 

rriHIS  was  the  appeal  of  the  Plaintiff  from  the  dismissal 

•*•      by  the  Master  of  the  Rolls  of  the  Plaintiff's  bill 

seeking  a  "refund"  or  repayment  by  the  IJast  India 

Company  of  the  accumulated  amount  of  the  Plaintiff's 


1859. 

DfT.  12, 13,14. 

I860. 

Jan,  11. 

Before  The 

Li^rd 
Chancellor 

Lord 
Camtcell. 

A  fund  was 
subscription  to  the  ^^ Bengal  CW\\  Service  Annuity  Fund,"  created  for 

and  interest  in  excess  of  half  the  value  of  the  annuity  ||^°ng  p"n-^ 

payable  to  him  out  of  that  fund.  "ona  of 

'^^  1,000/.  a  year 

for  civil  ser- 

The  Bengal  Civil  Service  Annuity  Fund  was  formed  ""^^jl^^^ 

in  Bengal  in  1827,  with  the  object  of  supplying  an-  Company  in 

nuities  for  the  retirement  of  civil  servants  every  year,  twemy-five^'^ 

of  such  an  amount  and  attainable  on  such  terms  as  to  y^®"  service. 

induce  a  considerable  number  of  the  civil  servants  to  derived  from 

retire  in  each  year,  and  thus  to  make  way  for  others.         *^®  accumiila- 
•^       '  ^  tionsofade- 

To  duction  of  4/. 
per  cent,  on 
the  salaries  of  the  civil  servants,  Tvith  an  equal  amount  contributed  by  the  Yjaii  India 
Company.  A  scale  of  the  values  of  the  annuities,  according  to  the  ages  of  the  an- 
nuitants, was  fixed,  and  a  civil  servant  retiring  with  an  annuity,  if  the  amount  sub- 
scribed by  him,  together  with  its  accumulations,  were  less  than  one-half  of  the  tabular 
value  of  his  annuity,  was  bound  to  make  up  the  deficiency.  The  contrary  happened 
to  the  Plaintiff,  whose  subscription  amounted  to  considerably  more  than  half  the  value 
of  the  annuity: — Uelify  that  he  was  not  entitled  to  have  the  excess  refunded. 


S14 
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To  accomplish  the  objects  for  which  the  fund  was 
provided,  rules  and  regulations  were  made  for  the  admi- 
nistration of  the  fund,  and  were  contained  in  certain 
written  documents,  to  have  a  construction  put  upon 
which  the  present  suit  was  instituted. 


These  rules  and  regulations,  and  the  general  history 
of  the  formation  of  the  fund,  are  referred  to  in  detail  in 
the  report  of  the  hearing  of  the  case  at  the  Rolls  in  the 
26th  volume  of  Mr.  Beavans  Reports  (a),  and  also  in  the 
Lord  Chancellor's  judgment 


The  general  effect  of  the  scheme  was  as  follows : — 

Every  one  of  the  Bengal  civil  servants  was  to  sub- 
scribe to  the  fund  four  per  cent,  out  of  his  official  income 
and  emoluments ;  this  was  to  accumulate  at  compound 
interest  at  six  per  cent,  until  he  retired,  and  an  equal 
sum  was  to  be  contributed  every  year  by  the  JEast  India 
Company  and  accumulated  in  the  same  manner.  Separate 
accounts  for  each  subscriber  were  kept,  to  determine  the 
accumulated  value  of  his  subscriptions. 

Out  of  the  fund  thus  created  nine  life  annuities  of 
10,000  rupees,  or  1,000/.  sterling,  each  were  annually 
provided,  for  nine  civil  servants  upon  their  retirement 
who  had  been  twenty-five  years  in  the  service,  and  had 
resided  in  India  not  less  than  twenty-two  years. 

Every  civil  servant  as  soon  as  he  had  fulfilled  these 
conditions  was  entitled,  provided  the  pensions  then 
available  were  not  taken  by  his  seniors,  to  the  retiring 
pension  of  1,000/.  per  annum  for  his  life,  on  payment  of 
so  much  money  as,  together  with  the  fund  created  by  his 
subscription  of  four  per  cent,  out  of  his  official  income 
accumulated  at  compound  interest  at  six  per  cent,  would 

amount 

(rt)  Page  316. 
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amount  to  half  of  the  value  of  such  an  annuity,  as,  with 
reference  to  the  age  which  he  had  then  attained,  was 
shown  in  the  table  of  the  values  of  such  annuities  ap- 
pended to  the  regulations. 

The  Plaintiff  entered  the  civil  service  of  the  Hast 
India  Company  in  the  year  18i^7,  he  retired  in  the  year 
1852,  having  been  twenty-five  years  in  that  service,  of 
which  twenty-two  years  had  been  spent  in  India,     He 
was  then  sixty-one  years  of  age  and  entitled  to  the  an- 
nuity of  10,000  rupees,  or  1,000/.  sterling,  at  the  price 
of  38,085  rupees,  which,  according  to  the  table  appended 
to  the  regulations,  was  half  the  value  of  that  annuity 
for  the  remainder  of  his  then  Ufe.     The  balance  then 
standing  to  the  credit  of  the  Plaintiff  in  the  books  of 
the  trustees  and  managers  of  the  Bengal  Civil  Service 
Annuity  Fund  was  87,504  rupees,  which,  after  deductin'j 
the  38,085  rupees,  left  a  surplus  to  his  credit  of  49,419 
rupees. 

As  there  was  no  express  provision  in  the  regulations 
ms  to  the  application  of  any  surplus  which  might  be  left 
of  the  amount  of  subscriptions  paid  by  an  annuitant, 
over  and  above  the  prescribed  amount  to  be  made  up  by 
Xiim  on  receiving  the  annuity,  the  present  suit  was  insti- 
tuted to  determine  the  rights  of  the  parties  with  respect 
'^o  the  above  surplus  of  49,419  rupees. 

Mr.  Butty  Mr.  Rolty  Mr.  R,  Palmer  and  Mr. 
^J^eeling  appeared  for  tlie  Plaintiff  in  support  of  the 
^ippeal. 

The  Attorney- General,  Mr.  Lloyd  and  Mr.  Melvill 
^Sor  the  East  India  Company. 
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Mr.  FoUett  and  Mr.  Rogers  for  the  managers  of  the 
Lxmd.  Mr. 
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Mr.  E.  Macnaghten  for  two  subscribers,  who  had 
not  paid  the  half  value  and  had  not  accepted  annuities. 


BOLDERO 

V. 

'^"^  Mr.  Roll  in  reply 

IT  India  '    •' 


East  India 
Company. 


The  following  cases  were  referred  to  : — Robertson  v. 
The  East  India  Company  (a) ;  Davis  v.  The  IVusiees  of 
the  Madras  Civil  Service  Annuity  Fund(Jh). 

Judgment  reserved. 


The  Lord  Chancellor. 

I860. 
Jan,  11.  Having  carefully  perused  all  the  documents  produced, 

and  reconsidered  all  the  arguments  urged  on  both  sides 

in  this  important  cause,  I  have  arrived  at  a  clear  opinion 

that  the  decree  of  the  Master  of  the  Rolls  ought  to  be 

aflirmed. 

The  PlaintiflTs  claim  rests  upon  contract,  and  he  is 
bound  to  show  that  by  some  contract,  express  or  implied, 
he  is  entitled  to  recover  from  the  East  India  Company 
the  sum  for  which  he  sues. 

The  ground  of  "  resulting  trust"  was  too  fanciful  to  be 
gravely  relied  upon. 

But,  in  support  of  the  appeal,  it  was  strenuously 
contended,  first,  that  when  the  fund  in  question  was 
originally  established  there  was  a  contract  between  the 
Bengal  civil  servants  then  in  the  employment  of  the 
East  India  Company  and  the  East  India  Company^ 
that   if,  when   a   civil  servant  was  to  retire  from   the 

service 

(a)  Reported  on  appeal,  nom.       361. 
The  Eatt  India  Cqmpantf  v.  Ho-  (6)   Ibid,  SGI,  n. 

hertson,  7  Moore's  Indian  Appeals, 
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service  and  accept  the  annuity  of  1,000/.  a  year,  his  con- 
tributions to  the  fund  with  interest  at  six  per  cent,  should 
be  found  to  have  exceeded  half  the  estimated  value  of 
the  annuity,  the  excess  should  be  then  refunded  to  him  ; 
and,  secondly,  that  if  this  was  not  the  original  contract, 
a  new  contract  to  this  effect  was  to  be  inferred  from  the 
subsequent  dealings  between  the  parties. 

First.  The  original  contract  is  to  be  discovered  chiefly 
in  the  public  letter  dated  the  8th  of  December^  1824, 
containing  the  terms  which  were  proposed  by  the  East 
India  Company  to  the  Bengal  civil  servants,  and  which 
the  Bengal  civil  servants  accepted.  I  entirely  concur 
with  the  reasoning  of  the  Appellant's  counsel,  that  in 
considering  the  effect  to  be  given  to  this  document  regard 
is  to  be  had  to  all  the  seventy- eight  paragraphs  of  the 
despatch  as  well  as  to  the  regulations  and  tables  which 
follow. 
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But  regulation  1  says,  "  The  subscribers  shall,  from 
the  1st  of  May,  1825,  contribute  for  the  purposes  of  the 
fund  one  twenty-fifth  part  of  their  salaries,  and  all  other 
public  emoluments  howsoever  denominated,  compensa- 
tion for  travelling  expenses  excepted.**  From  this  and 
all  the  subsequent  regulations  it  is  quite  clear  that  the 
contribution  was  to  be  made  by  the  civil  servants  as  long 
as  they  remained  in  the  service  of  the  company  in  India, 
and  that  it  was  to  be  in  the  nature  of  a  subscription  to 
be  applied  to  specified  purposes.  If  the  contributions 
were  settled  in  account  by  a  deduction  from  the  salaries 
or  allowances  due  to  the  civil  servants,  the  effect  was  the 
same  as  if  the  civil  servants  had  received  payment  in  full 
of  all  that  was  due  to  them  and  they  had  afterwards 
paid  their  subscriptions  in  hard  money  to  the  treasurer 
of  the  fund.  This  money  ceased  to  be  theirs.  They 
had  an  interest  in  the  fund  as  defined  by  the  regulations. 
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but  no  further,  and  they  gave  full  authority  that  their 
money  so  contributed  should  be  applied  to  all  the  pur- 
poses to  which  the  fund  was  applicable.  A  separate 
account  was  kept  of  the  amount  of  the  contributions  of 
each  subscriber,  but  this  was  essentially  necessary  by 
reason  of  the  regulation,  that  if,  when  the  annuity  was  to 
be  granted,  these  contributions,  with  interest,  did  not 
amount  to  half  the  estimated  value  of  the  annuity,  the 
subscriber  was  obliged  to  make  up  the  deficiency.  There 
is  a  regulation  expressly  requiring  this  deficiency  to  be 
made  up ;  but  as  to  refunding  to  the  subscriber,  should 
his  contributions  have  exceeded  half  the  estimated  .value 
of  the  annuity  (a  case  which  must  necessarily  occur 
not  unfrequently),  there  is  a  profound  silence.  This  we 
were  told  is  casus  omissus.  The  expression  casus 
omissus  in  construing  an  act  of  parliament  I  fully  under- 
stand, but  casus  omissus  in  construing  a  contract  is  new 
to  me.  The  just  result,  I  think,  is  that  it  is  no  part  of 
the  contract.  If  the  reasoning  merely  be,  that,  although 
not  expressed,  it  is  to  be  implied  as  the  presumed  inten- 
tion of  the  parties,  the  principle  on  which  this  reasoning 
proceeds  is  legitimate. 


The  chief  reliance  is  placed  upon  paragraphs  52,  63 
and  57  of  the  despatch  of  the  8th  December,  1824,  de- 
claring that,  ''  as  far  as  may  be  practicable,  the  advan- 
tages afforded  by  the  fund  should  be  available  by  those 
eligible  to  receive  them,  upon  terms  of  strict  equality ;" 
that  it  was  intended  '*  to  maintain  a  strict  equality  ;*"  and 
that  "  all  the  servants  becoming  annuitants  will  pay  half 
the  value  of  their  respective  annuities  and  no  more,  and 
will  so  far  be  placed  upon  an  equal  footing.'* 


But  "  strict  equality"  here  means  equality  of  potenti- 
alities to  all  the  subscribers ;  not  that,  after  all  the  va^* 
rious  chances  and  risks  and  vicissitudes  encountered  in 
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their  career,  all,  in  the  result,  should  have  an  exactly 
equal  pecuniary  advantage. 

The  regulations  themselves  show  and  declare  such  an 
equality  to  be  impossible.  Regulation  57,  so  often 
quoted,  refers  to  payments  to  be  made  by  subscribers, 
"  upon  becoming  annuitants,"  where  the  contributions 
already  made  did  not  amount  to  half  the  value  of  the 
annuity;  in  which  case  the  total  payments  would  be 
equal  to  half  the  value  of  their  respective  annuities  and  no 
more,  and  they  would  be  placed  upon  an  equal  footing. 

If  it  had  been  intended  that,  where  the  contributions 
exceeded  half  the  value  of  the  annuity,  there  should  be 
a  refunding,  no  reason  can  be  suggested  why  this  should 
not  have  been  expressly  provided  for  as  well  as  the 
payment  of  the  deficiency. 

If  such  had  been  the  intention  of  the  parties,  no  reason 
can  be  suggested  why  the  contribution  by  the  subscribers 
should  not  have  ceased  at  a  period,  to  be  easily  ascer- 
tained, when  the  subscriber  had  contributed  half  the 
maximum  value  of  his  annuity,  the  value  becoming  less 
and  less  as  his  years  advance.  The  notion  that  this 
fund  was  in  the  nature  of  a  savings  bank,  in  which  the 
money  of  the  subscribers  was  to  accumulate  for  their 
benefit,  is  wholly  inconsistent  with  the  principle  and 
with  the  details  of  the  scheme.  It  is  only  by  the  grant 
of  the  annuity  that  the  subscriber  can  be  benefited,  and 
if  he  dies  or  quits  the  service  without  an  annuity,  it  is 
admitted  that  all  his  contributions  are  lost  to  him  and 
his  representatives. 

Nor  is  it  easy  to  see,  if  there  was  always  to  be  a 
refunding,  whence  the  money  to  be  refunded  should 
come,  such  payments  possibly  exhausting  the  fund,  and 
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the  annuitant  who  calls  for  the  refunding  having  con- 
sented that  his  contributions  which  he  now  requires  to 
be  refunded  should  be  applied  to  satisfy  a  similar  de- 
mand from  prior  annuitants. 

But  to  show  that  this  refunding  could  not  have  been 
in  the  contemplation  of  the  parties,  it  is  only  necessary 
further  to  observe,  that  it  would  have  a  strong  tendency 
to  defeat  the  object  which  both  parties  had  in  view  when 
the  fund  was  to  be  established. 

The  company  had  felt,  and  the  civil  servants  had  felt, 
that  promotion  was  too  slow,  and  that  for  want  of  a  re- 
tired allowance  men  remained  holding  oflSce  with  im- 
portant and  onerous  duties  when  their  physical  and 
mental  vigour  had  been  materially  impaired.  The  cry 
on  both  sides  was,  *'  Quicken  the  movement.**  But  by 
the  annuity  scheme,  instead  of  holding  out  an  inducement 
for  early  retreat,  if  the  subscriber  was  sure  that  by  re- 
maining in  the  service  the  sum  he  would  have  to  pay 
for  his  annuity  would  be  constantly  diminishing,  and  the 
sum  he  would  have  to  receive  by  refunding  would  be 
constantly  increasing,  a  temptation  would  be  held  out  to 
continue  in  the  service  when  retreat  would  be  more 
becoming ;  and,  instead  of  a  "  quicker  movement,**  the 
result  would  be  more  mischievous  stagnation. 

It  was  said  that  sufficient  attention  had  not  been  given 
to  the  fact  that  the  scheme  partakes  somewhat  of  the 
nature  of  a  tontine. 


The  only  allusion  to  a  tontine  in  the  desjiatch  of  the 
8th  December,  1824*,  is  the  truism  in  paragraph  38 — 
that  "  if  an  annuity  fund  were  formed  solely  by  the  sub- 
scriptions of  individuals,  the  ultimate  advantage  to  each 
subscriber  could  only  exceed  the  value  of  bis  subscri|>- 
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tions  to  the  extent  that  the  fund  may  have  gained  by  the 
accumulated  contributions  of  subscribers   resigning  or      ^ 

BOLDERO 

dying  previously  to  their  being  entitled  to  annuities ;  so  v. 

that  the  benefit  to  the  service  would  in  that  case  be    «    '^*1^ 

East  India 

restricted  to  the  contingent  results  of  a  tontine."  Company. 

But  longevity  has  no  advantage  in  this  scheme,  except 
the  lengthened  enjoyment  of  the  annuity ;  and  the  object 
of  it  was — early  competence  to  the  young,  not  an  accu- 
mulation of  riches  to  the  aged. 

'^  Contemporaneous  exposition"  was  talked  of;  but 
(as  will  be  seen  presently)  there  was  no  dealing  under 
the  contract  in  Bengal  which  can  be  considered  favorable 
to  the  Appellant;  and  what  was  done  in  Madras  or 
Bombay  was  res  inter  alios  acta.  I  therefore  decide  that 
the  PlaintiiTs  claim  cannot  be  supported  on  the  original 
contract;  and  I  come  to  consider  whether  there  be  evi- 
dence of  a  new  contract  to  support  it. 

Of  course  the  onus  lies  on  the  Plaintiff  to  show  that 
there  was  such  a  new  contract; — to  which  the  assent 
of  both  parties  is  proved,  or  may  be  fairly  inferred. 
But  I  really  am  much  at  a  loss  to  know  the  evidence 
which  is  here  relied  upon.  I  asked  the  counsel  for  the 
Appellant,  who  so  ably  argued  his  case,  "  at  what  point 
of  time,  or  on  the  happening  of  what  event,  they  con- 
tended that  this  new  contract  had  been  entered  into,  so 
as  to  be  binding  on  both  parties?*'  I  could  elicit  no 
satisfactory  answer. 

There  certainly  was  no  new  contract  during  the  first 
ten  years  of  the  scheme,  from  1825  to  1835. 

The  scheme  was  then  found  to  be  working  unsatisfac- 
Vol.  1—2.  Y  D.F.J.     torily. 
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torily.  The  general  opinion  seems  to  have  been,  that  it 
did  not  hold  out  a  sufficient  inducement  to  take  annuities 
and  to  retire. 

A  new  contract  was  entered  into.  But  what  was  this 
new  contract?  Not  that  the  original  contract  should  be 
in  force  for  an  indefinite  length  of  time  with  a  neW  term 
engrafted  upon  it,  that  when  a  subscriber  took  an  annuity, 
if  his  contributions  amounted  to  more  than  half  the  value 
of  the  annuity  the  excess  should  be  refunded  to  him, — 
but  that,  to  encourage  retirement,  an  experiment  should 
be  made  for  three  years  And  no  longer,  and  that  during 
those  three  years  a  subscriber,  who  had  been  In  the 
service  the  required  period,  should  be  entitled  to  the 
annuity  at  one-fourth  instead  of  one-half  of  its  value, 
JBlnd  should  have  this  additional  advantage,  that  he  should 
receive  back  the  contributions  beyond  one-quarter  of  the 
value  of  the  annuity.  This  new  agreement  was  in  force 
for  three  years,  from  1835  till  1838-  It  then  expii^d, 
and  the  original  agreement  must  be  considered  in  full 
force,  unless  subsequently  altered. 


But,  although  negotiations  were  carried  on,  rather  in 
a  desultory  manner,  for  several  years,  and  some  loose 
expressions  were  used,  showing  that  the  parties  did  not 
clearly  understand  the  meaning  of  each  other,  they  came 
to  no  new  agreement  down  to  the  time  when  this  litiga- 
tion began  with  the  action  of  Blunt  v.  Halliday  in  the 
Supreme  Court  at  Calcutta.  There  could  be  no  use  in 
going  minutely  through  these  negotiations,  as  in  the 
result  they  certainly  were  abortive.  Nor  has  there  been 
in  Bengal  anything  like  a  usage  of  refunding  under  the 
original  agreement.  The  refunding  under  the  express 
stipulation  of  the  agreement  of  1835  can  be  of  no  avail 
to  the  Plaintiff,  and  he  might  ^s  well  cbntend  that  he  \9 
entitled  to  the  annuity  at  one-fourth  of  its  value  as  that, 
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paying  half  of  its  value,  he  is  entitled  to  recover  back 
the  surplus  of  bis  contributions  beyond  that  amount. 

As  to  authority,  I  have  been  pressed  with  the  judg- 
ments of  Sir  Christopher  Mawlinson,  Chief  Justice  of 
Madras,  in  Davis  v.  The  Trustees  of  the  Madras 
Civil  Service  Annuity  Jw7id(a),  and  Robertson  v.  The 
East  India  Company  (J),  and  with  the  judgment  of 
the  Judicial  Committee  in  the  latter  case  upon  appeal. 
I  concur  in  those  judgments;  I  must  confess  that  I 
have  had  less  doubt  than  the  learned  Judges  who  pro- 
nounced them  seem  to  have  entertained  as  to  the  true 
construction  of  the  original  contract  of  December ^  1824. 
But  I  agree  with  those  learned  Judges  in  thinking,  that 
in  the  Madras  case  there  was  abundant  evidence  of 
another  contract,  by  which  the  annuitant  was  entitled  to 
recover  back  the  surplus  of  his  contributions  beyond  the 
value  of  one-half  of  the  annuity. 

In  1838,  the  rules  and  regulations  of  the  Civil  Service 
Annuity  Fund  at  Madras  were  there  published,  as  by 
authority  of  the  government,  and  therein  it  was  expressly 
stated  that  the  annuitant  was  entitled  to  the  refund  of 
the  excess  of  his  contributions  above  the  value  of  one- 
half  of  the  annuity.  This  publication  was  perfectly  well 
known  to  all  the  officers  of  the  government  in  Madras^ 
and  they  acted  upon  it  for  years— allowing  the  refund 
as  a  matter  of  right.  Various  entries  were  made  of  the 
refund  in  the  books  of  the  company,  those  books  were 
sent  home  to  England  and  submitted  to  the  directors  of 
the  East  India  Companyy  and  the  proceedings  which 
tliey  record  were  never  objected  to. 

Therefore  the  East  India  Company  must  be  con- 
sidered 

(a)  7  Moore*t  Indian  Appeals,  (6)  S,  C,  on  appeal,  ibid.  361. 
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sidered  as  having  declared  to  all  their  civil  servants  in 
the  Presidency  of  Madras^  that  the  rules  and  regula- 
tions of  the  Civil  Service  Annuity  Fund  there  entitled 
the  annuitant  to  this  refund ;  it  must  be  understood  that 
they  intended  their  civil  servants  at  Madras  to  act  upon 
this  representation,  and  it  must  be  understood  that 
their  civil  servants  there  acted  upon  the  faith  of  it,  and 
subscribed  to  the  fund  under  the  belief  that  when  they 
retired  upon  the^  annuity  they  would  be  entitled  to  re- 
ceive back  the  excess  of  their  contributions  beyond  half 
the  value  of  the  annuity. 


Under  these  circumstances  the  £!ast  India  Company 
are  estopped  from  saying  that  the  copy  of  the  rules  and 
regulations  published  in  Madras  was  incorrect,  and  that 
the  original  rules  and  regulations  which  the  directors 
meant  to  sanction  contained  no  such  a  term. 

The  principle  upon  which  this  doctrine  rests  has  been 
repeatedly  acted  upon  of  late  years,  both  in  our  Courts 
of  Law  and  of  Equity,  and  is  too  well  established  to 
require  support  from  the  quotation  of  decided  cases. 
The  doctrine  is  assumed  by  the  members  of  the  Judi- 
cial Committee,  who  pronounced  the  judgment  in  The 
East  India  Company  v.  Robertson  (a). 

Their  ratio  decidendi  is  thus  explained : — "  Their 
Lordships  are  of  opinion  that  the  company,  though  not 
bound  by  any  positive  alteration  of  the  rules,  are  pre- 
cluded by  their  conduct  from  disputing  the  right  of  the 
respondent  to  have  the  excess  of  his  subscription  beyond 
the  half  value  of  his  annuity  refunded  to  him." 


But  in  Bengal  (which  for  this  purpose  may  be  con- 
sidered another  country)  the  published  rules  and  regu- 
lations 

(fl)  7  Moore  t  Indian  Appeaisy  361. 


CASES  IN  CHANCERY. 


325 


i 


lations  of  the  Civil  Service  Annuity  Fund  always  con- 
formed exactly  with  those  originally  sanctioned  by  the 
directors,  and  no  instance  occurred  (except  during  the 
three  experimental  years)  of  a  refund  being  allowed. 
Accordingly  we  have  the  high  authority  of  the  Chief 
Justice  Sir  Laurence  Peel  and  his  two  brethren,  by  their 
decision  in  Blunt  v.  Halliday  for  the  conclusion,  that  in 
Bengal  the  claim  for  the  refund  cannot  be  supported. 
That  suit,  instead  of  being  a  bill  on  the  equity  side  of 
the  Court,  was  an  action  for  money  had  and  received ;  but, 
Lord  Mansfield  was  in  the  habit  of  saying,  that  "  an 
action  for  money  had  and  received  is  a  bill  in  equity  ;" 
and  I  am  clearly  of  opinion  that  if  the  Plaintiff  in  this  case 
were  entitled  to  the  refund,  an  action  for  money  had  and 
received  would  have  lain  to  recover  the  amount.  I  cannot 
blame  the  civil  servants  of  the  East  India  Company  in 
the  Presidency  of  Bengal  for  trying  to  obtain  the  same 
advantages  which  have  been  accorded  to  their  brethren 
in  Madras^  but  I  am  of  opinion  that  the  law  is  against 
them^  and  that  this  appeal  must  be  dismissed  with  costs. 
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PARISH  r.  SLEEMAri. 

Jan.  11,  12. 

Before  The  HPHIS  was  the  appeal  of  the  Defendant  from  the  re- 

Chancellor  ^"^^'  ^^  Vice-Chancellor  Stuart  to  vary  his  chief 

Lord  clerk's  certificate  approving  of  the  terms  of  a  draft  lease 

--  '  of  a  farm  in  pursuance  of  a  written  agreement,  the  frame 

siruciion  of  an  of  the  draft  lease  having  thrown  on  the  lessor  the  tithe 

dE'."farm  coi'inutation  and  the  land  tax. 

for  fourteen 

years,  «*  at  the  - 

yearly  rent  of       The  case  is  reported,  upon  the  hearing  of  the  motion 

quarterly*  free  ^^^^  ^®  Vice-Chancellor  to  vary  the  certificate,  in  the 

of  all  out-         first  volume  of  Mr.  GiffarcCs  Reports  (a). 

ffoing8;"and 

by  which  the 

^togranf^and  ^"  ^^  ^^^  ®^  October^  1851,  Samuel  Bowles  Pai'^ 

accept  a  lease  tison,  who   was  seised  for  an  equitable   estate  in   fee 

on  the  above  .       ,     .                             /.  ,      «                      ,  .          i      /»  n 

and  other  Simple  m  possession  of  the  farm,  entered  into  the  foilow- 

•Jh"w  ^thlt"'"  ^"8  written  agreement  with  the  Plaintifi':— 
the  landlord 
was  entitled  to 
a  net  rent,  "  The  undersigned  Samuel  Rowles  Pattison^  as  land- 

^J'j^^j^^jj  ^^^  lord,  hereby  agrees  to  let,  and  the  undersigned  Joseph 
tithe  comtnu-  Parish  to  take,  as  tenant,  all  the  farm  in  and  called 
charge.  Tinnye  in  the  parish  of  BridgerulCy  late  in  the  occupa- 

tion of  Thomas  Leigh  and  now  of  the  said  landlord,  for 
a  term  of  fourteen  years  from  Lady-day  next,  determin- 
able at  the  end  of  the  first  seven  years  thereof,  at  the 
yearly  rent  of  40/.,  payable  quarterly,  free  of  all  out- 
goings." 

After  other  stipulations,  not  material  to  be  stated,  the 
agreement  concluded  thus : — 

"The 

(a)   Page  238.. 
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"  The  said  parties  agree  to  grant  and  accept  a  lease  on 
the  above  and  other  usual  terms. 

"Dated  the  3rd  of  October,  1861. 

(Signed)  "  S.  R.  PaUison. 

"  The  mark  of  +  Joseph  Parish.'' 

The  Plaintiff  was  at  once  let  into  possession  of  the 
demised  premises^  and  had  ever  since  continued  in  pos- 
session. 

In  1857  the  estate,  both  legal  and  equitable,  in  the 
reversion  of  the  premises  became  vested  in  Maria  Sleeman 
in  fee,  in  trust  for  the  Defendant,  subject  to  the  Plain- 
tiff's tenancy  of  the  farm  upon  the  terms  of  the  agree- 
ment. The  Plaintiff  had  regularly  paid  to  Pattison,  and 
those  claiming  under  him,  a  net  rent  of  40/.  a  year  in 
respect  of  the  premises ;  but  shortly  after  Christmas-day, 
1857,  Maria  Sleeman,  on  behalf  of  the  Defendant,  dis- 
trained upon  the  Plaintiff  for  a  quarter's  rent  claimed  to 
be  due  for  the  farm  on  that  day,  and  the  Plaintiff  ac- 
cordingly paid  10/.  in  respect  of  that  quarter's  rent 
virithout  deduction,  and  also  the  costs  of  the  distress. 

On  the  26th  of  February,  1858,  Maria  Sleeman  con- 
veyed the  farm  to  the  Defendant  Samuel  Sleeman  in  fee. 
The  Defendant  having  refused  to  accede  to  the  Plaintiff^s 
application  for  a  lease  pursuant  to  the  terms  of  the 
agreement,  the  Plaintiff  instituted  the  present  suit  for 
the  specific  performance  of  the  agreement,  which  was 
resisted  by  the  Defendant  on  the  ground  of  certain 
breaches  of  the  agreement,  alleged  by  him  to  have  been 
committed  by  the  Plaintiff.  A  decree  for  specific  per- 
formance having,  however,  been  made,  a  reference  was 
directed  to  Chambers  in  the  usual  manner  to  settle  the 

conveyance 
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1860.  conveyance  under  which  the  Chief  Clerk  made  the  certi- 

o  ""  ficate,  which  the  Vice-Chancellor  had  refused  to  vary. 
Parish  '  ^ 


Slebman. 


Upon  the  appeal,  an  affidavit  was  read  on  behalf  of 
the  Plaintiff,  in  which  he  deposed  that  on  the  occasion 
of  a  plaint  being  entered  against  him  in  January ^  1858, 
by  Maria  SleemaUy  in  the  County  Court  held  at  Hals- 
worthy  in  Devonshire,  for  damages  in  respect  of  a  breach 
of  one  of  the  stipulations  of  the  agreement,  alleged  to 
have  been  committed  by  him,  he  obtained  a  copy  of  the 
agreement  in  question ;  that  until  that  time  he  had  never 
had  a  copy  thereof,  nor  had  any  such  copy  or  the  original 
agreement  ever  been  read  or  shown  to  him ;  that  he  did 
not  remember  all  the  terms  of  the  agreement,  and  there- 
fore, prior  to  his  having  obtained  a  copy  thereof,  and  in 
ignorance  of  its  contents  and  under  a  misapprehension 
of  his  rights  thereunder,  he  had  paid  the  land-tax  and 
some  of  the  rent-charges  in  lieu  of  tithes  which  had  be- 
come due  in  respect  of  the  farm ;  that,  moreover,  Paiti- 
son  and  his  immediate  successor  in  title  were  kind  land- 
lords to  the  Plaintifi^  who  did  not  think  his  interests 
were  likely  to  be  advanced  by  requiring  from  either  of 
them  a  strict  performance  on  the  lessor's  part  of  the 
agreement;  that  since  the  18th  oi  January,  1858,  he 
had  never  paid  any  tithe  rent-charge  till  compelled  by 
actual  threat  of  distress  of  his  goods,  and  then  to  prevent 
it,  and  that  on  such  occasions,  as  well  as  in  January^ 
1858,  he  had  distinctly  protested  that  it  was  not  his 
duty  to  pay  it. 

On  behalf  of  the  Defendant  on  the  other  hand,  evidence 
was  read  showing  that,  according  to  the  general  custom 
of  that  part  of  the  country  in  which  the  premises  in 
question  were  situate,  a  lease  granted  pursuant  to  a  pre- 
vious agreement  for  *a  lease  of  a  farm  "  on  the  usual 

terms" 
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terms'*  would  make  the  land  tax  and  tithe  commutation 
charge  fall  upon  the  landlord. 

Mr.  Speed  for  the  Appellant. 

By  the  word  "  outgoings"  in  the  agreement  are  meant 
those  charges  which,  in  the  absence  of  any  enactment  or 
stipulation  upon  the  subject,  would  fall  upon  the  land- 
lord. The  land  tax  and  tithe  rent-charge  are  here  the 
only  charges  so  circumstanced,  and  if  they  are  not  in- 
cluded in  the  word  "  outgoings,"  that  word  becomes  in- 
sensible. It  was  argued  below  that,  as  well  might  the 
property  tax  be  included  in  the  term ;  but,  by  the  act 
creating  that  tax,  it  is  made  a  landlord's  charge,  payable 
by  the  occupant,  but  by  him  to  be  deducted  from  the 
i"ent;  and  it  is  expressly  enacted  that  no  contract  be- 
t^ween  landlord  and  tenant  touching  the  payment  of  taxes 
and  assessments  is  to  be  construed  as  extending  to  the 
property  tax,  or  to  be  binding  contrary  to  the  intent  and 
meaning  of  the  act,  but  that  such  duties  shall  be  paid  by 
the  occupiers,  subject  to  such  deductions  and  repayments 
a.s  authorized  by  the  act,  and  all  such  deductions  and 
repayments  shall  be  allowed  notwithstanding  such  con- 
tract. A  rent  "  free  of  all  outgoings"  is  equivalent  to  a 
••  nett  rent,"  which  has  been  decided  to  mean  a  rent  clear 
of  all  deductions  to  which  it  otherwise  would  be  liable, 
including    land    tax,   sewers   rate,   &c. ;    Bradbury  v. 

TVrightia);  Marshall  v.  Wisdale(b)\   20  Vin.  Abr.  tit. 

J'axes  {D){c);  Smith  v.  Anderson  {d);  Bennett  v.  Wo- 
99uick(e).  That  this  was  also  the  sense  in  which  the 
term  was  understood  by  the  Plaintiff  is  shown  by  his 
oonduct  in  paying  the  rent  without  claiming  the  deduc- 
t^ion  now  contended  for  down  to  1858,  when  disputes 
Q^Tose  between  him  and  Maiia  Sleeman. 

Mr. 


1860. 


Parish 

V. 

Sleeman. 


(a)  2D<nig.62\, 

(6)  Freem.K.B.iC.F.Rep. 


(r)   Fuge  159. 
(d)  4  Russ.  352. 
(t)  7  B,  ^  C.  627. 
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1860.  Mr.  Hobhouse  for  the  Plaintiff. 

Parish  "^'^^  words  here  used  are  perfectly  general,  and  with- 

V'  *  out  something  more  specific  or  expressly  pointed  the 
Court  will  not  take  from  the  tenant  his  right  to  deduct 
the  charges  in  question;  Cranston  v.  Clarke  {a).  The 
parties  to  the  agreement  are,  the  landlord,  whose  solicitor 
prepared  it,  on  the  one  hand,  and  an  illiterate  person,  a 
marksman,  on  the  other.  The  onus  of  showing  by  strict 
proof  that  "  outgoings"  can  refer  to  no  charges  but  those 
contended  for  by  the  Defendant  is  upon  the  landlord. 
"  Free  of  outgoings"  will  have  a  perfectly  sensible  mean- 
ing if  referred  to  those  small  deductions  which  tenants 
sometimes  insist  upon,  as  for  repairs,  fences  and  other 
little  matters  of  account  between  them  and  their  land- 
lords. The  cases  which  have  been  cited  are  distinguish- 
able. Smith  V.  Anderson  (b)  was  the  case  of  a  gift  by 
will  of  an  annuity  without  any  deduction  whatsoever,  and 
from  the  nature  of  the  property  out  of  which  the  annuity 
was  to  be  paid  there  could  be  no  deduction  except  in  re- 
spect of  the  legacy  duty.  It  was  held,  therefore,  that  the 
word  deduction  referred  to  legacy  duty.  Bennett  v.  Wo- 
fnack{c)  was  not  a  case  between  landlord  and  tenant, 
but  of  the  assignment  of  a  lease,  and  the  only  question 
was,  whether  the  assignor  had  misrepresented  to  the 
assignee  the  nature  of  the  interest  which  he  had  to  assign. 
In  Bradbury  V.  Wright  {d)  the  question  arose  upon  a  grant 
by  deed  of  a  rent-charge,  not  upon  a  reservation  of  rent  by 
agreement,  and  the  words  there  used  were  more  express. 
In  the  other  cases  cited  taxes  were  expressly  referred  to, 
and  that  is  not  so  here.  The  words  being  merely  general 
do  not  extend  to  burthens  which  the  law  has  cast  on  the 
landlord.  It  is  submitted  moreover  that  this  cannot  be 
regarded  as  a  term  usual  in  such  leases.  A  usual  term 
means  nothing  more  than  a  term  incidental  to  the  nature 

of 

(a)  Sayer,  78.  (f)  7  B.  4"  C.  627. 

(6)  4  Rtt«.  352.  {d)  2  Doug.  624. 
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of  the  grants  as  husbandry  clauses  and  the  like;  Church 
v.  Browned),  It  does  not  extend  to  terms  collateral  to 
the  grant.  The  question  is  one  simply  of  construction, 
having  regard  to  the  rights  and  the  probable  intention  of 
the  parties.  All  grants  are  to  be  construed  strictly  as 
against  the  grantor,  and  doubtful  or  ambiguous  words 
are  to  be  interpreted  in  the  sense  most  favorable  to  the 
grantee ;  Doe  d.  Webb  v.  Dixon  (i). 

Mr.  Speed  in  reply. 

Of  the  authorities  cited,  Cranston  v.  Clarke  (c)  alone 
is  against  us;  the  others  in  our  favor.  In  all  these  the 
question  arose  upon  deeds,  which  are  always  construed 
more  strictly  than  a  mere  executory  contract  to  be  per- 
formed by  the  Court. 

Judgment  reserved. 


The  Lord  Chancellor. 

The  only  question  before  me  in  this  case  is,  whether,  Jan.  12. 
upon  the  true  construction  of  an  agreement  dated  the  3rd 
of  October^  1851,  between  the  Plaintiff  and  one  Patti- 
son,  for  den)ising  a  farm  by  the  latter  to  the  former  for 
fourteen  years  "  at  the  yearly  rent  of  40/.,  payable  quar- 
terly, free  from  all  outgoings,"  and  by  which  "  the  parties 
agreed  to  grant  and  accept  a  lease  on  the  above  and 
other  usual  terms,"  the  lease  to  be  granted  should  or 
should  not  entitle  the  tenant  to  deduct  from  the  rent  the 
land  tax  and  the  tithe  commutation  rent-charge  payable 
in  respect  of  the  farm  ? 

The  Vice-Chancellor  held  that  the  land  tax  and  tithe 

rent-charge 

(fl)  15  Fei.  258.  (6)  9  East,  15.  (c)  Sat/er,  78. 
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I860.  rent-charge  were  to  fall  upon  the  landlord,  the  tenant 
not  being  deprived  by  the  words  of  the  agreement  of  the 
right  which  he  would  otherwise  have  had  to  deduct  them 
from  the  rent  of  40/.  According  to  the  only  report  of  the 
case,  which  is  in  the  Law  Times  of  November  19th,  1859, 
the  ratio  decidendi  is  given  as  follows : — "  These  are 
outgoings  not  from  the  tenant  at  all,  and  in  respect  of 
which,  but  for  the  default  of  the  landlord  in  discharging 
the  duties  of  landlord,  the  tenant  would  be  under  no 
liability.  They  are  not,  therefore,  outgoings  of  the 
tenant  in  the  sense  of  this  agreement."  After  mature 
consideration  I  am  not  able  to  agree  with  the  Vice- 
Chancellor  in  this  conclusion.  By  the  acts  of  parlia- 
ment upon  this  subject  the  tenant  is  made  primarily 
liable,  both  for  the  land  tax  and  the  tithe  rent-charge. 
He  is  bound  to  pay  both,  although,  having  made  the 
payments,  he  is  entitled  to  deduct  both  from  the  rent 
due  from  him  to  the  landlord.  Therefore  both  are  "  out- 
goings" of  the  tenant*  in  respect  of  his  occupation  of 
the  demised  premises.  The  consequence  is,  that  instead 
of  these  outgoings  being  deducted  from  the  40Z.,  the  40/. 
should  be  paid  to  the  landlord  free  from  such  outgoings. 

The  evidence  strongly  supports  this  construction ;  for 
it  is  sworn  and  stands  uncontradicted,  that  according  to 
the  invariable  custom  of  the  country,  where  there  is  an 
agreement  for  a  lease  of  a  farm  **  on  the  usual  terms," 
the  lease  makes  the  land  tax  and  tithe  commutation  rent- 
charge  fall  upon  the  tenant;  and  the  Plaintiff  himself 
having  taken  possession  of  the  farm  under  this  agreement 
in  the  Autumn  of  1851,  from  thence  till  the  year  1858, 
when  a  dispute  arose  between  him  and  his  landlord  on 
other  points,  continued  regularly  to  pay  the  40/.  a  year 
without  claiming  any  deduction  for  land  tax  or  tithe 
commutation  charge.      Mr.  Hobhouse,  who  very  ably 

argued 
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argued  for  the  tenant,  was  unable  to  point  out  any  "out-  1860. 
goings"  to  which  the  words  in  the  agreement  could  apply, 
unless  the  payments  made  by  the  tenant  for  which  the 
tenant  was  primarily  liable,  but  which  without  a  special 
stipulation  would  ultimately  fall  upon  the  landlord.  He 
contended  that  they  were  merely  words  of  form,  intro- 
duced by  a  country  conveyancer  without  any  meaning. 
But  I  cannot  consider  them  wholly  inoperative,  when  a 
very  sensible  meaning  may  be  put  upon  them,  making 
this  agreement  accord  with  the  general  custom  of  the 
country  upon  this  subject  between  landlord  and  tenant. 

Mr.  Hohhouse  mainly  relied  upon  the  decision  of  the 
Court  of  King's  Bench  in  Cranston  v.  Clarke  (g),  which 
no  doubt  is  closely  in  point.  But  this  authority  seems 
to  me  to  be  outweighed  by  the  subsequent  decisions 
cited  on  behalf  of  the  Appellant,  particularly  Bradbury 
V.  Wright (Jb)  and  Bennett  v.  Womack{c). 

Upon  the  whole  I  am  of  opinion  that  the  Appellant 
ought  to  succeed,  and  that  the  certificate  of  the  Chief 
Clerk  should  be  varied  by  making  the  rent  reserved  by 
the  lease  payable  free  of  land  tax  and  tithe  commutation 
rent  charge. 

(«)  Sfiyer,  78.  (c)  7  B.  ^  C.  627. 

(6)  2  Doug.  624. 
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Dec,  19,  20, 

22.  GLYN  r.  HOOD. 

I860. 
Jan.  18.       T^HIS  was  an  appeal  by  the  DeH^ndants  from  a  decree 

Before  The      "*•      of  Vice-Chancellor   Stuart.     The  Plaintiffsy  who 

TICE8.        represented  the  firm  of  Glyn  ^  Co,  the  bankers,  were 

L.,  a  partner  .  the  assignees,  by  way  of  mortgage  for  securing  to  them 

in  the  firm  of  ^j^^  ^^^  of  20,000/.,  of  the  share  of  the  late  Sir  George 
xJ.  Of  Co.,  re-  •^ 

tired  from  it,     Larpent  in  the  assets  of  a  partnership  of  Bell  ^  Co.y  in 

aftcrwa°rd8^r-  which  he  was  a  partner,  and  which  determined  in  the 
rowed  from  the  year  1846;  and.  the  principal  question  on  the  appeal 
20,000/.  on  his  was,  whether  the  Plaintiffs  ought  to  be  charged  with  a 
promissory  ^^^  ^f  5  QOOZ.  alleged  to  have  been  receivable  by  them 
note  payable  '  n  o  ^     ,       it    -r  »    ^ 

on  31st  Moy,    from  the  late  firm  of  Cockerell,  Larpent  &  Co,  on  ac- 

d  b  count  of  Sir  George  Larpenfs  share  in  the  partnership 

of  collateral       of   Bell  ^   Co.,   the  Vice-Chancellor  having   decided 

them*a  Hen  m!  ^^^^  ^^®  Plaintiffs  ought  not  to  be  so  charged, 
bis  share  of  the 
assets  of  the 

partnership.  The  partnership  of  Bell  S^  Co,,  in  which  Sir  George 

which  had  not  j- 

yet  been  ascer-  JMrpent 

tained  and 

paid.  In  furtherance  of  this,  B.,  one  of  the  continuing  partners,  in  Jul^,  1847,  at 
X.'s  request,  and  with  the  consent  of  the  other  continuing  partners,  gave  the  PlaintiflSi 
an  order  on  C  4'  Co.,  the  agents  of  B.  Sf  Co,,  directing  them  to  pay  to  the  Plaintiflk, 
out  of  the  funds  of  B,  Sf  Co.  in  their  hands,  the  sum  of  5,000/.,  and  engaged  to  pay 
to  the  Plaintiffs  the  residue  of  L.'s  share.  C.  4'  Co.  had  not  at  the  time,  uor  after- 
wards, nearly  so  much  as  5,000/.  of  JB.  4*  Co.'s  money  in  their  hands.  In  Avgust, 
1847,  the  Plaintiffs  presented  the  order  to  C.  4"  Co ,  and  were  informed  they  had  not 
funds  to  pay  it.  The  Plaintiffs  gave  B.  no  notice  of  this.  In  September,  1847, 
C.  4*  Cv,  became  insolvent,  without  having  paid  any  part  of  the  5,000/.  The  pro- 
missory note  was  dishonoured.  B.  died  in  Ftbruury,  1849.  The  share  of  L.  was 
finally  ascertained  in  1853,  and  L.  died  in  March,  1855.  In  November,  1855,  the 
Plaintiffs  filed  this  bill  to  enforce  their  lien. 

Held,  that  the  equitable  assignee  of  a  debt  is  not  suhject  to  the  same  niles  as  the 
holder  of  a  bill  of  exchange,  and  that  as  the  Plaintiffs  could  not  have  obtained  pay- 
ment of  the  5,000/  from  C.  4*  Co.,  they  could  not  be  charged  with  that  sum. 

Held,  also,  that  the  Plaintiffs  were  not  under  the  circumstances  barred  from  relief 
by  delay,  there  being  no  statutory  bar. 

Held,  also,  that  the  loss  occasioned  by  the  failure  of  C.  4"  Co.  having  money  of 
B.  4*  Co.  in  their  hands,  was  to  be  treated  as  a  loss  of  the  new  firm  of  B.  4*  Co.  not 
affecting  the  share  assigned  to  the  Plaintiffs. 
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Larpent  was  a  partner,  was  formed  in  the  year  1843,  for  1859. 
the  purpose  of  carrying  on  business  at  Canton,  in  China, 
for  the  term  of  three  years ;  and  by  the  articles  of  part- 
nership it  was  provided  that  the  accounts  should  be 
settled  and  the  assets  divided  within  eighteen  months 
after  the  determination  of  the  partnership.  The  part- 
nership terminated  on  the  31st  of  December,  1846.  Sir 
George  Larpent  then  retired  from  the  concern,  and  it 
seems  to  have  been  assumed,  on  all  sides,  that  his  share 
of  the  partnership  assets  became  payable  on  the  31st  of 
May,  1848.  After  the  retirement  of  Sir  George  Lar- 
pent, the  remaining  partners  in  the  Canton  firm  formed 
a  new  partnership,  and  continued  to  carry  on  the  busi- 
ness under  the  same  firm  of  Bell  &■  Co,  Mr.  Bell,  wh6 
was  one  of  the  partners,  resided  in  this  country,  and  was 
the  managing  partner  here. 

Sir  George  Larpent,  whilst  engaged  in  the  firm  of 
Bell  Sf  Co.,  was  also  a  partner  in  the  firm  of  Cockerell 
^  Co,,  who  carried  on  the  business  of  East  India  agents 
in  this  country.  That  firm  also  determined,  at  the  end 
of  the  year  1846,  and  was  succeeded  by  the  firm  of 
Cockerell,  Larpent  ^  Co,,  in  which  Sir  George  Larpent 
was  also  a  partner.  The  firm  of  Cockerell,  Larpent  ^ 
Co.  were  the  London  correspondents  of  the  new  firm  of 
Bell  ^  Co,,  and  by  an  agreement  between  those  firms, 
Bell  fif  Co,  were  at  liberty  to  overdraw  their  account 
with  Cockerell,  Larpent  ^  Co.  to  the  extent  of  25,O0OZ. 

In  the  month  of  July,  1847,  Sir  George  Larpent 
applied  to  Glyn  b;  Co.  to  advance  him  the  sum  of 
20,000/.  on  the  security  of  what  would  be  coming  to  him 
in  respect  of  his  share  of  the  partnership  assets  of  the 
old  firn)  of  Bell  6^  Co.,  assumed,  as  it  has  been  men- 
tioned, to  become  payable  on  the  81st  of  May,  1848,  and 

in 
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1859.       in  order  to  effectuate  this  transaction,  the  several  letters 
following  passed  between  the  parties. 

On  the  10th  of  t/w/y,  1847,  Sir  George  Larpent  wrote 
to  Glyn  ^  Co,  in  these  terms :  "  Dear  Sirs, — My 
partnership  with  Messrs.  Bell  ^  Co,,  of  Canton,  having 
terminated  on  the  31st  December  last,  I  am  entitled  by 
its  conditions  to  receive  payment  of  my  capital  stock  on 
the  3 1  St  May  next.  The  amount  thereof,  clear  of  all 
claims,  may  be  taken  roughly  at  25,000/.,  and  I  am  in- 
formed by  Mr.  William  Bell  that  a  portion  of  the  ba- 
lance at  credit  with  Messrs.  CockereU,  Larpent  k  Co., 
on  account  of  Messrs.  Bell  ^  Co.,  say  about  4,000/.  or 
5,000/.,  will  be  appropriated  towards  payment  of  the 
same.  In  pursuance  of  the  arrangements  between  me 
and  your  firm,  I  hereby  authorize  Mr.  William  Bell, 
acting  for  Messrs.  Bell  Sf  Co.  in  this  country,  to  pay  to 
you  the  amount  of  my  said  capital  stock,  say  ^,000/.  or 
thereabouts,  and  your  acknowledgment  thereof  will  be  a 
sufficient  discharge ;  and  I  hereby  bind  myself  to  enter 
into  such  further  covenants  and  engagements  as  yoa 
may  require  in  order  to  give  you  a  full  and  perfect  lien 
thereon,  such  as  you  may  think  necessary  to  secure  to 
you  an  exclusive  title  to  the  said  balance,  the  same  being 
in  consideration  of/  and  as  a  collateral  security  for,  your 
advances  now  due,  or  which  may  be  hereafter  due,  by 
the  house  of  Messrs.  CockereU,  Larpent  8^  Co.  to  your 
firm." 

On  the  same  10th  July,  1847,  Glyn  ^  Co,  wrote  to 
Mr.  Bell  as  follows  :  "  Sir, — On  the  other  side  we  beg 
to  hand  you  copy  of  a  letter,  addressed  to  us  this  day 
by  Sir  George  Larpent,  authorizing  you  to  pay  to  us 
5,000/.,  at  present  in  the  hands  of  Messrs.  CockereU  ^ 
Co.,  part  of  the  surplus  partnership  assets  of  his  late 
firm  of  Messrs.  Bell  ^  Co.,  of  Canton,  together  with 

the 
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the  balance  of  his  capital  of  20,000/.  or  thereabouts;  1859. 
and  we  shall  be  obliged  by  your  acknowledging  the  re- 
ceipt of  this  letter,  and  intimating  to  us,  in  conformity 
thereto,  that  the  5,000/.  above  alluded  to  will  be  paid  to 
us ;  and  also  that  your  present  firm  will  in  due  course 
make  payment  to  us  of  the  balance  remaining  due  to  Sir 
George  Larpent  on  account  of  his  capital,  say  20,000/.  or 
thereabouts."  This  letter  was  placed  in  the  hands  of 
Sir  George  Larpent,  and  was  forwarded  by  him  to  Mr. 
Bell,  on  the  12th  July,  1847,  in  a  letter  of  that  date, 
which  also  contained  a  copy  of  Sir  George  Larpente 
letter,  set  out  above,  and  the  draft  of  the  answer  pro- 
posed to  be  returned  by  Mr.  Bell  to  Glyn  §f  Co!s  letter 
of  the  same  date. 

The  letter  of  the  12th  July,  1847,  from  Sir  George 
Larpent  to  Mr.  Bell,  was  as  follows :  "  Dear  Sir, — I 
have  made  arrangements  with  my  friends  Messrs.  Glyn, 
tfs  Co.  for  an  advance  of  20,000/.  on  the  balance  forth- 
coming to  me  on  the  31st  May,  1848.  In  order  to  carry 
the  same  into  effect  in  a  business-like  manner,  I  have 
written  to  Messrs.  Glyn  ^  Co.  the  letter  of  which  I 
hand  you  a  copy,  and  I  enclose  also  their  letter  to  you, 
and  the  draft  of  a  letter  which  they  and  I  request  you 
will  be  80  good  as  to  sign  and  return  through  me. 
The  object  you  will  easily  see:  it  is  to  give  Messrs. 
Glyn  If  Co.  a  complete  lien  on  my  said  balance,  and  to 
guard  against  any  disturbance  of  the  arrangements  by 
my  death.  Your  early  attention  to  the  business  of  this 
letter  will  oblige." 

On  the  14th  of  July,  1847,  Mr.  Bell  wrote  to  Glyn 
^  Co.  in  these  terms :  "  Gentlemen, — I  beg  to  ac- 
knowledge the  receipt  of  your  letter  of  the  10th  instant, 
covering  copy  of  a  letter  of  same  date  from  Sir  George 
Larpent  to  yourselves,  authorizing  me  to  make  payment 
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1859.  to  you  of  5,000/.  on  account  of  his  capital  with  Bell  ff  Co., 
Canton,  and  also  to  make  further  payment  to  you  of  the 
remaining  balance  of  capital  in  that  firm,  say  together 
^5,000/.  or  thereabouts.  In  compliance  with  your  re- 
quest, and  with  Sir  George  Larpenfs  letter  above  alluded 
to,  I  beg  to  acquaint  you  that  I  have  instructed  Messrs. 
Cockerell  ^  Co.  to  transfer  to  yourselves,  from  the  sur- 
plus partnership  assets  of  Bell  ^  Co.  in  their  hands,  the 
sum  of  6,000/.,  on  the  receipt  of  which  you  will  please 
grant  me  an  acknowledgment ;  and  on  behalf  of  myself 
and  partners  in  the  present  Canton  house,  I  engage  to 
pay  you,  in  due  course,  the  remaining  balance  of  Sir 
Oeorge  Larpenfs  capital  with  them,  say  20,000/.  or 
thereabouts.*' 

On  the  same  14th  of  July,  1847,  Mr.  Bell  also  wrote 
to  Sir  George  Larpent  thus  :  "  My  dear  Sir  George^ — In 
compliance  with  your  request  of  the  12th  instant,  I  have 
now  the  pleasure  to  enclose,  first,  drafl  of  a  letter  from 
Olyn  ^  Co,;  second,  mine  of  that  date  to  them  in  reply" 
(i.e.,  the  two  letters  of  the  10th  July);  "  third,  mine  to 
Messrs.  Cockerell  <Sr  Co.  authorizing  payment  of  5,000/. 
to  Glyn  Sf*  Co.  such  amount,  together  with  an  engage* 
tticnt  to  Glyn  ^  Co.,  being  the  aggregate  of  your  capital 
with  Bell  ^  Co.,  and  as  such  secured,  preferable  to  the 
payment  of  a  smaller  broken  sum." 

Mr.  Bell  also,  on  the  same  14th  oi  July,  sent  to  Sir 
George  Larpent  a  letter  addressed  to  Cockerell  %*  Co, 
in  these  terms  : — "  Referring  to  a  recent  correspondence 
with  your  Sir  George  Larpent  and  Messrs.  Glyn,  Hal- 
Ufax  §f  Co.  relative  to  a  transfer  to  the  latter  by  Sir 
George  of  the  capital  belonging  to  him  in  the  hands  of 
my  firm,  I  have  now  to  request  you  will  pay  out  of  the 
funds  at  credit  of  Messrs.  Bell  ^  Co.  five  thousand 
pounds  (5,000/.)  to  Messrs.  Glyn  ^  Co.,  conformable 

to 
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to  said  correspondence^  taking  their  acknowledgment  for        1859. 
the  same,  as  also  one  from  Sir  George  Larpent  as  a  pay- 
ment to  him  on  account  of  his  capital." 

There  appeared  to  be  little  doubt  that,  at  the  time 
when  these  letters  were  written  by  Mr.  Belly  he  was 
aware  that  the  balance  in  favor  of  Bell  &■  Co.  with 
Cockerell,  Larpent  Sf*  Co,  did  not  amount  to  anything 
near  5,000/.,  there  being  in  evidence  in  the  cause  a  letter 
from  Cockerell,  Larpent  Sf*  Co.  to  Mr.  Bell,  dated  the 
18th  July,  1847,  and  which  would  be  received  by  Mr. 
Bell,  at  Cheltenham,  where  he  resided,  on  the  14th  JuIj/, 
giving  him  that  information,  and  from  which  it  appeared 
that  on  the  30th  June,  1847,  to  which  day  the  account 
was  made  up,  the  balance  in  favor  of  Bell  §f  Co.,  in- 
cluding outstandings,  was  only  1,8I7Z.  12^.  Zd,,  and  the 
total  estimated  balance  in  favor  of  Bell  b;  Co.,  includ- 
ing the  estimated  proceeds  of  goods  to  arrive  and  re- 
maining in  hand  at  New  Yorh,  was  no  more  than 
3,878/.  I7s. 

After  the  receipt  of  the  letters  sent  to  him  by  Mr. 
Bell  on  the  14th  of  July,  1847,  Sir  George  Larpent,  on 
the  19th  of  July,  sent  to  Glyn  ^  Co.  his  promissory 
note  for  20,000/.  and  Mr.  Belts  letters  of  the  14th  of 
July  to  Glyn  ^  Co.  and  to  Cocherell,  Larpent  S^  Co. 
enclosed  in  the  following  letter  : — '*  Enclosed,  I  hand  you 
my  promissory  note  for  20,000/.  (twenty  thousand  pounds), 
payable  on  the  31st  of  May  next,  to  the  order  of  Messrs. 
Cockerell,  Larpent  ^  Co.,  and  endorsed  by  them,  and  as 
collateral  security  for  the  due  payment  of  which  I  enclose 
two  letters  from  Mr.  W.Bell,  of  the  firm  of  JBe//^  Co., 
of  Canton,  and  I  shall  be  obliged  by  your  discounting 
the  same  as  verbally  agreed,  and  placing  the  proceeds  to 
the  account  of  Messrs.  Cockerell,  Larpent  ^  Co.''  It 
appeared,  however,  that  although  Mr.  Belts  letter  to 
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1859.        Cockerell,  Larpent  ^  Co,  was  thus  sent  to  the  PlaiiUiffs, 

"^^^^      it  was  not  retained  by  them,  having  been  taken  back  by 
Gltn        n.    ^  *■ 

«.  Sir  George  Larpent. 

Hood. 

The  Plaintiffs,  upon  the  receipt  of  Sir  George  Lot* 
pent's  letter  of  the  19th  Julg^  1847,  and  its  enclosures, 
discounted  Sir  George  Larpenfs  promissory  note,  and 
placed  thf  proceeds  to  the  credit  of  Cockerell,  Larpent 
^  Co.,  as  directed  by  Sir  George  Larpent.  The  balance 
in  favor  of  Bell  ^  Co.  with  Cockerell,  Larpent  ^  Co. 
never  became  sufficient  to  pay  the  5,000/.,  though  it  was 
alleged  that  the  Canton  firm  credited  Cockerell  ^  Co. 
with  this  sum  as  paid.  Glyn  ^  Co.,  on  the  18th  of 
August,  1857,  wrote  to  Mr.  William  Bell  a  letter,  simply 
acknowledging  the  receipt  of  his  letter  of  the  14th  of 
July,  without  saying  anything  more.  In  the  same 
month  they  applied  to  Cockerell  ^  Co.  for  payment,  and 
were  informed  that  there  were  no  sufficient  funds  to  pay 
them.  Glyn  ^  Co.  did  not  give  any  notice  of  this  to  Mr. 
Bell,  or  to  the  firm  of  Bell  S^  Co.  In  September,  1847, 
Cockerell,  Larpent  ^  Co.  stopped  payment,  without 
having  paid  to  the  Plaintiffs  any  part  of  the  5,0002. 
Some  intervening  circumstances  will  be  found  referred 
to  in  the  judgment  of  the  Lord  Justice  Turner,  but  being 
only  referred  to  as  corroborating  the  construction  to  be 
given  to  the  above  correspondence,  taken  by  itself,  it  is 
not  thought  necessary  to  state  them  here.  Sir  George 
LarpenVs  note  for  20,000/.  was  presented  by  the  Plain- 
tiffs when  it  became  due,  but  was  dishonoured. 

Mr.  Bell  died  on  the  1st  of  February,  1849.  The 
accounts  of  the  old  firm  of  Bell^  Co.  were  finally  settled 
in  the  year  1853 ;  and  Sir  George  Larpent  died  on  the 
1st  of  JlfarcA,  1855. 

In  November,  1855,  the  Plaintiffs  filed  the  present 
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bill  against  R.  J.  Hood  and  J.  T.  Kempf  as  the  repre-  1859. 
sentatives  of  Mr.  Bell^  and  against  Smith  and  Wilkinson, 
the  surviving  partners  in  the  firm  of  Bell  ^  Co.,  for  the 
purpose  of  establishing  a  charge  upon  what  remained  due 
from  Bell  ^  Co.  in  respect  of  Sir  George  Larpenfs 
share,  asking  also  for  an  account  of  all  sums  received,  or 
which,  but  for  wilful  default,  might  have  been  received 
by  Bell  ^  Co.  in  respect  of  Sir  George  LarpenVs  share 
in  the  old  firm;  and  that  the  Defendants  might  be 
charged  with  interest  at  8/.  per  cent,  on  the  sums  that 
might,  but  for  such  wilful  default,  have  been  received, 
and  that  unless  Mr.  BelVs  representatives  admitted 
assets,  the  usual  account  of  his  estate  might  be  taken. 

The  Defendant  Kemp,  by  his  answer,  which  was 
adopted  by  the  other  Defendants,  set  up  the  following 
case.  That  if  the  letter  of  the  14th  July,  1847,  had  been 
presented  to  Cockerell  §/*  Co.  at  once,  the  5,0002.  would 
have  been  paid.  That  the  Plaintiffs  did  not  present  it 
at  once,  nor  require  payment,  but  agreed  that  payment 
should  be  postponed;  and  never,  till  December,  184?, 
informed  Bell  ff*  Co.  that  tlie  sum  had  not  been  paid. 
That  Bell  ^  Co.,  until  that  time,  believed  it  had  been 
pud.  That  Cockerell  ^  Co.,  under  the  terms  of  their 
arrangements  with  Bell  ^  Co.,  were  bound  to  pay  this 
sum  whether  they  had  funds  in  hand  or  not,  and  would 
(lave  paid  it  if  demanded.  That  Bell  had  never  repeated 
the  request  contained  in  his  letter  of  the  14th  of  July, 
1847,  for  an  acknowledgment  of  the  receipt  of  the  5,000/., 
because  he  considered  that  the  letter  of  18th  August, 
1847,  amounted  to  such  an  acknowledgment.  And  the 
Defendant  submitted  that,  under  the  above  circumstances, 
the  right  of  the  Plaintiffs  against  Bell  §r  Co.  (if  they 
ever  had  any),  as  to  the  5,000/.,  was  lost. 

The  cause  was  heard  before  Vice-chancellor  Stuart, 

who 
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who  made  a  decree  declaring  that  the  Plaintifis  were 
entitled  to  recover  against  the  Defendants  the  whole 
ahare  of  Sir  George  Larpenty  without  deducting  the 
5,000/.>  or  any  sum  in  respect  of  monies  alleged  to  have 
been  in  the  hands  of  Cockerell  ^  Co.  The  Defendants 
appealed. 

Mr.  Bacm,  Mr.  Qiffard  and  Mr.  E.  R.  Turner,  for 
the  PlaintiflFs,  in  support  of  the  decree. 

The  Plaintiffs  clearly  were  equitable  assignees  of  Sir 
George  Larpents  share,  and  it  lies  on  the  Defendants  to 
show  that  they  are  not  entitled  to  the  full  benefit  of  the 
assignment.  The  Defendants  allege  that  it  was  the  duty 
of  the  Plaintiffs  to  give  notice  of  the  non-pa3anent  of  the 
5,000/.  by  CockereU  ^  Co.,  and  that  as  they  did  not  do 
so,  they  must  be  charged  with  it.  Now  it  is  clearly 
shown  that  that  firm  never  had  funds  in  their  hands  ap- 
plicable to  such  payment  approaching  to  anything  near 
5,000/.  The  Plaintifis,  therefore,  could  not  have  ob- 
tained payment  of  that  sum,  and  cannot  be  charged  with 
wilful  default  for  not  having  obtained  it.  There  was,  as 
regai'ds  the  5,000/.,  an  equitable  assignment  of  monies 
in  the  hands  of  Cockerell  ^  Co,,  which  monies  did  not 
exist,  so  that  laches  is  out  of  the  question.  As  to  the 
not  giving  notice,  it  is  not  shown  that  the  Dfendants 
were  damnified  by  its  not  being  given.  Even  in  the  case 
of  a  bill  of  exchange,  if  the  drawee  have  no  assets  of 
the  drawer,  a  presentment  is  unnecessary  for  the  purpose 
of  charging  the  drawer,  Terry  v.  Parker  (a) ;  but  the  law 
as  to  notice,  which  prevails  as  to  bills  of  exchange,  is  not 
applicable  to  equitable  assignment  of  debts. 

The  Attorney-General  (Sir  JB.  Bethell),  Mr.  MaBms 
and  Mr.  Knox  Wigram,  for  the  Defendants. 

We 

(a)  G  Ad.  i  Ell.  502. 


Glyn 


CASES  IN  CHANCERY.  Si$ 

We  contend  that  there  was  a  clear  obligation  on  the  1859. 
Piaindffs  to  present  the  order  for  payment,  and  if  it  was 
not  paid  then  to  give  notice  to  Bell  ^  Co.  The  con- 
dition of  Bell  ^  Co.  has  been  materially  altered  by  want  Hood. 
of  such  notice.  On  the  18th  of  Augusty  1847,  the 
Plaintiffs  simply  acknowledge  the  receipt  of  Mr.  Belli 
letter  of  the  14th  of  July^  without  stating  that  it  had 
not  been  complied  with  by  Cotterell  ^  Co.,  thus  leading 
Mr.  Bell  to  suppose  that  the  order  had  been  complied 
with.  The  Plaintiffs  are  therefore  estopped  from  saying 
that  the  5,000/.  was  not  paid.  Bell  had  a  right  to  say 
that  he  gave  an  immediate  order  for  payment  of  5,000/., 
and  expected  it  to  be  acted  upon,  and  regulated  his  deal- 
ings with  Cockerell  ^  Co.  on  the  faith  of  it,  as  it  is 
manifest  that  he  did,  for  they  were  credited  with  this 
order  as  paid.  There  is  evidence  to  show  that  Cockerell 
^  CoJe  books  are  not  to  be  relied  on,  and  that  there  was 
a  sum  standing  to  the  credit  of  the  firm  enough  to  have 
paid  the  5,000/.  The  sum,  if  demanded,  would  have 
been  paid,  for  Cockerell  §f  Co.  were  bound  to  allow  BeU 
^  Co.  to  overdraw.  There  is,  therefore,  a  clear  case 
of  de&ult  on  the  part  of  the  Plaintiffs.  But  if  not,  still 
the  case  stands  on  the  same  footing  as  with  regard  to  a 
bill  of  exchange ;  if  the  drawer  has  any  reasonable  ground 
for  believing  that  the  bill  will  be  paid  by  the  drawee,  he 
is  entitled  to  notice  of  dishonor,  though  there  may  be 
no  assets  of  his  in  the  drawee's  hands ;  Smith  on  Met- 
eoHiile  Law(a)'f  Orr  v.  Magenni8{b);  and  numerous 
authorities  show  that  natice  was  required  by  the  course 
of  mercantile  transactions;  Esdaile  v.  Sowerbt/{c) ;  Chiity 
on  Bills  id)  ;  Legge  v.  Thorp  {e);  Whitfieldv.  Savage  (/) ; 
Brown  v.  Maffey  (g) ;  Rucher  v.  Hiller{h)\  Claridge  v. 

Dalton 

(a)  Fage  262  (4/A  edit.)  (c)  12  East,  171. 

(*)  7  But,  359.  (J)  2  Bos.  ^  P.  277. 

(c)  11  East,  114.  (g)  15  East,  216. 

(<0  Poge  302  (lOM  edit.)  (A)  16  East,  43. 
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1859.  Dalton  (a).  Here  Bell  had  reason  to  suppose  the  money 
would  be  paid,  and  the  Plaintifli  positively  misled 
him  by  leading  him  to  suppose  the  sum  had  been  paid. 
All  the  world,  except  bankers,  believed  Cockerell  ^  Co. 
to  be  in  the  highest  state  of  solvency ;  the  Plaintiff  have 
lost  the  benefit  of  the  order  for  5,000/.  by  their  own  de- 
lay, and  should  be  charged  with  that  sum.  Terry  v. 
Parker  does  not  apply  in  this  case ;  but  Ex  parte 
Mure  (i),  is  in  point.  At  all  events,  Sir  George  Lar^ 
pent*$  share  ought  to  bear  its  proportion  of  the  loss 
occasioned  by  Cockerell  ^  Co.  not  paying  this  sum. 

Mr.  Bacon,  in  reply. 

There  is  no  ground  for  assimilating  the  case  of  an 
equitable  assignment  of  a  debt  to  that  of  a  bill  of  ex- 
change, mercantile  law  not  governing  the  former.  The 
manifest  intention  of  the  order  was  not  that  Cockerell  4r 
Co.  should  pay  in  all  events,  under  an  obligation  upon 
them  to  allow  Bell  ii  Co.  to  overdraw,  but  that  they 
should  pay  when  they  received  funds.  The  letter  of  the 
84th  of  August,  1847,  proves  this.  They  never  had 
funds,  and  the  Plaintiffs  cannot  be  chargeable  for  wilful 
default.  Ex  parte  Mure  does  not  apply,  for  in  that  case 
there  was  a  present  right  to  enforce  payment.  There  is 
no  evidence  that  Bell  ^  Co.  were  in  any  way  damnified 
by  not  receiving  notice  that  the  5,000/.  had  not  been 
paid ;  there  is  indeed  an  entry  in  the  books  of  the  firm 
showing  that  Cockerell  Sf  Co.  had  been  credited  with  the 
6,000/.,  but  that  appears  to  have  been  made  after  Cocke^ 
rell  Sf  Co.  had  stopped  payment. 

Judgment  reserved* 
The 

{u)  4  M.  4-  5.  226.  {0)  2  Cox,  63. 
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This  case,  which  was  before  Sir  John  Stuart  in  No^ 
vtmher  last,  was  fully  argued  before  us  in  the  following 
month.  Having  since  reconsidered  the  argument  and 
read  the  papers  I  feel  no  longer  any  doubt  as  to  the 
propriety  of  the  decree  made  by  the  Vice-Chancellor  in 
favor  of  the  Plaintiffs.  The  equitable  mortgage  on  which 
the  Plaintiffs  sue,  its  validity,  and  the  fact  that  Mr. 
William  Bell,  from  whom  alone  or  jointly  with  others 
was  due  the  debt  the  subject  of  the  equitable  mortgage, 
had  express  notice  of  it  in  Jult/,  1847,  the  month  in 
which  it  was  made,  were  and  are  undisputed.  The 
main  controversy  is  as  to  the  5,000/.  mentioned  in  the 
letter  of  the  14th  of  July,  1847,  from  Mr.  William  Bell 
"  for  Bell  ^  Cor  to  Messrs.  Cockerell  ^  Co.,  and  in  the 
letter  of  the  same  date  from  Mr.  William  Bell  to  the 
firm  of  Glyn^  Co,,  represented  by  the  Plaintiffs,  the 
dispute  in  that  respect  being  not  whether  the  firm  of 
Glyn  ^  Co.  received  that  sum  (for  it  neither  appears 
nor  is  contended  that  Glyn  ^  Co.  received  the  whole  or 
any  part  of  it),  but  whether  Glyn  &  Co.,  though  not 
having  received  payment  wholly  or  partially  of  the 
6flO0L,  or  any  satisfaction  totally  or  in  part  for  it,  should 
nevertheless  be  charged  with  the  5,000/.  in  favor  of  the 
Defendants  representing  the  firm  of  Bell  ^  Co. ;  that 
is  to  say,  in  extinguishment  or  diminution  so  far  of  the 
debt  due  to  the  late  Sir  George  Larpent,  which  on  the 
10th  of  July,  1847,  was  equitably  mortgaged  by  him  to 
Glyn  §r  Co.  The  grounds  stated  in  the  pleadings  for 
maintaining  on  the  Defendants'  part  the  affirmative  of 
this  proposition,  which  is  denied  by  the  Plaintiffs,  are 
found  in  the  I2th,  15th,  16th,  34th,  37th  and  38th  para-^ 
graphs  of  Mr.  Kemp*8  answer  in  the  cause,  an  answer 
adopted  by  his  co^Defendant  Mr.  Smith  and  by  the  late 
Defendant  Mr.  Hood* 

In 
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I860.  In  my  opinion  these  grounds  partly  fail  the  Defend- 

ants in  point  of  fact  and  so  far  as  not  failing  in  point 
of  fact  are  unavailable  in  law.  I  think  it  not  established 
nor  to  be  inferred  that  any  such  arrangement  as  that 
suggested  by  the  12th  paragraph  was  made.  I  think 
also  that  the  analogy,  if  any,  between  what  has  been 
termed  the  "order"  for  the  5,000Z.  in  favor  of  Olyn  & 
Co.f  and  either  a  cheque  on  a  banker  or  a  bill  of  ex- 
change,  is  imperfect,  is  slight  and  distant,  and  does  not 
assist  the  Defendants,  and  that  the  present  case. is  not 
brought  within  the  rule  or  principle  on  which  that  re- 
ported by  Mr.  Cox,  which  was  mentioned  during  the 
argument  (Ex  parte  Mure\  was  decided.  The  evidence 
seems  to  me  to  show  clearly  that  Glyn  ^  Co.  were 
unable  to  obtain,  that  they  could  not  at  any  time  have 
obtained  the  5,000/.  from  Sir  George  Larpent,  or  from 
Cockerell  &  Co.,  and  were  not  according  to  the  terms  of 
the  documents  of  July^  1847,  or  any  of  themy'^or  other- 
wise, bound  to  proceed  against  Cockerell  §r  Co.  or  Sir 
Creorge  Larpent,  or  to  give  any  notice  to  Mr.  Bell,  Mr. 
Smith  and  Mr.  Wilkinson,  or  any  of  them,  of  the  non- 
payment of  that  sum ;  and  I  do  not  consider  it  established 
or  to  be  inferred  that  they  or  any  of  them  did  or  ab- 
stained from  doing  any  act  in  the  faith  or  belief,  or  be- 
lieved in  fact  at  any  time,  that  the  5,000/.,  or  any  portion 
of  that  sum,  had  been  paid  or  satisfied  to  Olyn  ^  Co.,  or 
become  the  subject  of  any  arrangement  or  agreement 
between  them  and  Sir  George  Larpent,  or  between  tbem 
and  the  house  of  Cockerell  ^  Co.,  not  appearing  on  the 
face  of  the  documents  which  form  or  are  parts  of  the 
common  case  of  the  Plaintiffs  and  Defendants,  nor  in 
my  judgment  is  there  any,  the  least,  reason  for  supposing 
that  any  such  arrangement  or  agreement  existed.  It 
appears  to  me  that  the  decree  is  upon  the  pleadings^ 
eYidence  and  admissions  right  as  to  the  5,000/.,  and  if 
so,  then  plainly  right  as  to  the  interest  on  that  nvm* 

The 


CASES  IN  CHANCERY.  847 

The  answer  alone  is  decisive  as  to  the  interest  At  one  1860. 
time  I  doubted  whether  in  any  event  some  accounts  or 
account  might  not  be  necessary  to  be  directed.  Upon 
examination,  however,  of  the  evidence  and  admissions  I 
am  of  opinion  that  none  is  requisite,  and  if  any  would 
but  for  the  course  taken  at  the  hearing  before  the  Vice- 
Chancellor  by  the  counsel  for  the  Defendants  have  been 
requisite,  that  course  (in  my  opinion  a  proper  course) 
has  excluded  them  from  demanding  an  account.  The 
suggestion  made  at  the  bar  that  the  Defendants  by  way 
of  set-off  or  otherwise  are  entitled  to  some  benefit  or 
allowance  in  diminution  at  least  of  the  charge  of  5,0002. 
by  reason  of  Sir  George  Larpents  conduct,  or  because 
be  was  throughout  the  transactions  in  question  and  at  the 
time  of  the  failure  in  September ,  1847,  of  the  house  of 
Cocherell  ft  Co.  a  partner  in  that  house,  is,  I  think,  with- 
out foundation ;  especially  as  Mr.  Bell  had  notice  on  or 
before  the  14th  of  July  in  that  year  of  the  Plainti&' 
equitable  mortgage.  Observations  were  with  some  plau- 
sibility made  upon  the  lateness  of  the  institution  of  the 
suit,  the  bill  not  having  been  filed  before  the  year 
1855,  nor  before  the  death  of  Sir  George  Larpent,  who 
survived  Mr.  JBelL  There  is,  however,  neither  statutory 
bar  nor,  as  I  conceive,  any  ground  of  presumption  in 
favor  of  the  Defendants,  who  seem  not  to  have  lost  any 
material  evidence,  and  the  delay  in  my  opinion  furnishes 
them  with  no  defence.  The  appeal  I  think  fails  alto- 
gether and  should  be  dismissed  accordingly,  the  Ap- 
pellants paying  the  costs  of  it. 

The  Lord  Justice  Turner,  after  stating  the  facts  of 
the  case  as  above  down  to  the  placing  the  proceeds  of 
Sir  George  Larpents  promissory  note  to  the  credit  of 
Cockerelly  Larpent  ^  Co.,  proceeded  as  follows : — 

It  will  be  convenient  here  to  consider  how  the  case 

stands 
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I860.  stands  upon  these  facts,  adding  merely  that  on  the  27th 
o£  September,  1847,  Cocker  ell,  Larpent  ^  Co,  stopped 
payment,  and  that  no  part  of  the  6,000/.  which  was  to 
be  paid  to  the  Plaintiffs  had  then  been  paid  to  them. 
The  Defendants  by  whom  this  appeal  has  been  pre- 
sented, have  contended  that  the  Plaintiffs  are  neverthe- 
less chargeable  with  this  sum  of  5,000/.,  insisting  that 
it  was  by  their  default  only  that  it  was  not  received, 
and  that  the  same  obligation  of  diligence  attached  upon 
them  as  would  have  attached  upon  the  holder  of  a  bill 
of  exchange  or  promissory  note.  It  does  not  seem  to 
me,  however,  that  the  obligations  which  attach  upon  the 
holders  of  bills  of  exchange  and  promissory  notes  have 
anything  to  do  with  this  case.  This  is  not  the  case  of 
a  bill  of  exchange  or  promissory  note,  but  of  an  assign- 
ment of  a  debt.  In  bills  of  exchange  and  promissory 
notes  the  time  for  payment  is  fixed,  and  there  is  no 
particular  fund  out  of  which  the  payment  is  to  Be  made. 
Here  there  is  no  time  for  payment  fixed,  but  there  is  a 
fund  for  payment.  Bills  of  exchange  and  promissory 
notes  are  governed  by  the  mercantile  law.  Assignments 
of  debts  are  not,  as  I  conceive,  so  governed.  In  the 
cases  of  bills  of  exchange  and  promissory  notes  the 
question  is  of  the  discharge  of  third  persons,  not  of  the 
acceptor  or  maker,  here  the  question  is  of  the  discharge 
of  the  fund  itself.  Ex  parte  Mure  (a),  which  was  re- 
ferred to  in  the  course  of  the  argument,  does  not  seem  to 
me  to  govern  this  case.  In  that  case  there  was  an  un- 
doubted right  to  recover  on  the  bond  assigned,  and  there 
was  forbearance  to  sue  upon  the  bond  at  the  instance  of 
the  debtor.  Lord  Thurlow  in  that  case,  although  in  the 
course  of  his  judgment  he  refers  to  the  case  of  bills 
and  notes,  certainly  did  not  decide  the  case  upon  the 
ground  that  the  assignee  of  a  debt  is  in  the  same  posi*- 
tion  as  the  holder  of  a  bill  or  note.     He  says  that  the 

assignee 
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assignee  must  use  ordinary  diligence,  and  decides  upon        I860. 

the  ground  that  there  had  been  gross  negligence.    The 

case  I  think  goes  no  further  than  that  the  assignee  of 

the  debt  is  chargeable  for  wilful  default  as  every  mort- 

gagee  of  course  must  be.     I  think  therefore  that  this 

part  of  the  argument  may  be  laid  out  of  the  case,  and 

that  the  true  question  is  simply  this,  whether  there  has 

been  any  such  default  on  the  part  of  Glyn  ^  Co.  as  to 

render  them  liable  to  be  charged  with  this  sum  of  5flOOL 

as  if  they  had  received  it. 

In  determining  this  question,  the  first  point  to  be  con- 
sidered seems  to  me  to  be,  whether  the  Plaintiffs  could 
have  enforced  payment  of  this  sum.  If  not,  they  cannot, 
as  I  apprehend,  be  charged  with  it.  Now  the  letter  to 
Cockerell^  Larpent  §r  Co.  of  the  14th  oi  July  requests 
the  payment  to  be  made  out  of  the  funds  at  credit  of 
Bell  4r  C^'9  and  the  letter  to  the  Plaintiffs  of  the  same 
date,  interpreting,  as  it  appears,  the  letter  to  Cocherell, 
Larpent  ^  Co.^  says  that  the  payment  is  to  be  made  out 
of  the  surplus  partnership  assets  of  Bell  ^  Co.  in  the 
hands  of  Cockerell,  Larpent  ^  Co.  Both  the  letters, 
therefore,  treat  the  payment  as  being  to  be  made  out  of 
funds  of  Bell  %  Co.  (meaning,  as  I  assume,  the  new 
firm) ;  in  the  one  letter  it  is  said  at  their  credit  with,  in 
the  other  in  the  hands  of  Cochere/l,  Larpent  ^  Co.,  but 
both  these  expressions  mean,  as  I  think,  the  same  thing, 
although,  if  there  be  any  doubt  upon  this  point,  the  latter, 
as  being  contained  in  the  interpreting  letter,  must  I 
think  prevail.  At  this  time,  however,  Mr.  Bell  knew, 
as  appears  from  the  letter  of  the  13th  of  July,  that  there 
were  not  funds  of  Bell  ^  Co.  in  the  hands  of  Cockerell, 
Larpent  ^  Co.,  to  the  amount  of  5,000/.,  and  he  could 
not  therefore  mean  that  the  payment  should  be  made  out 
of  funds  then  in  hand.  I  can  understand  him  therefore 
only  to  have  meant  that  it  should  be  made  out  of  such 

funds 


360  CASES  IN  CHANCERY. 

1860.       fiinds  when  they  should  come  to  hand ;  but  the  evidence 

'~*7"'^^      shows  that  funds  to  a  sufficient  amount  to  meet  the  pay- 

V.  ment  never  did  come  to  hand.     It  was  attempted  on  the 

Hood.  p^^  of  the  Defendants  to  meet  this  difficulty,  by  suggest- 
ing that  the  5,000/.  was  intended  to  be  provided  out  of 
the  monies  which  Bell  ^  Co.  were  authorized  to  over- 
draw from  Cockerelly  Larpent  ^  Co. ;  but  it  would,  I 
think,  be  contrary  both  to  the  words  of  the  letters  and  to 
the  intention  of  the  parties  to  adopt  this  view,  for  the 
words  of  the  letters  refer  to  a  fund  actually  at  the  credit 
of  Bell  Sf*  Co.y  with  or  in  the  hands  of  Cockerell,  Lar- 
pent ^  Co. ;  and  if  it  had  been  intended  by  Mr.  Bell 
that  the  5,000/.  should  be  paid  out  of  the  monies  which 
BeU  8f  Co.  had  the  right  to  overdraw,  there  seems  to  be 
no  reason  why  he  should  not  at  once  have  drawn  in 
favor  of  Sir  George  Larpent,  or  at  all  events  in  favor 
of  the  Plaintiffs.  He  must  have  known  from  the  letters 
of  the  10th  and  12th  of  July,  that  .Sir  Oeorge  Larpent  $ 
object  was  to  raise  20,000/.  for  the  benefit  of  Cockerell, 
Larpent^  Co., and  his  wish  was  that  that  object  should  be 
carried  out  as  expressed  in  his  letter  to  Sir  Oeorge  Lar^ 
pent  of  the  14th  of  July.  How  then  can  we  impute  to 
him  the  intention  that  the  5,000/.,  or  any  part  of  it,  was 
to  be  immediately  repaid  to  the  Plaintiffs  out  of  the 
funds  of  Cockerell,  Larpent  ^  Co.  Besides,  Mr.  BeU 
had  before  him  the  original  statement  of  Sir  Oeorge 
Larpent  in  his  letter  to  the  Plaintiffs  of  the  10th  of  July, 
in  which  he  stated  that  he  had  been  informed  by  Mr. 
Bell  that  a  portion  of  the  balance  at  credit  with 
Cockerell,  Larpent  ^  Co.  on  account  of  Bell  ^  Co.,  say 
about  4,000/.  to  5,000/.,  would  be  appropriated  towards 
payment  of  the  35,000/.,  Sir  George  Larpenfs  assumed 
share  in  the  assets  of  Bell  ^  Co.,  but  Mr.  Bell,  in  his 
letter  to  Sir  George  Larpent  o{  the  14th  otJufy,  says  he 
prefers  the  payment  of  the  5,000/.  to  the  pajrment  of  the 
smaller  broken  sum,  thus  showing,  as  it  seems  to  me, 

that 
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that  be  did  not  mean  to  deal  with  that  broken  sum,  with        1860. 
which  he  must  have  dealt  if  he  had  drawn  on  the  general       ^ 
credit  which  Bell  ^  Co.  had  with  Cocherell,  Larpent  S^  v. 

Co.  for  25,000Z.  Looking  at  tlie  case,  therefore,  as  it 
stands  upon  the  facts  already  stated,  I  think  that  the 
Plaintiflfs  had  no  right  to  demand  the  payment  of  the 
5,000/.  by  Cockerell,  Larpent  Sp  Co.,  and  cannot  there- 
fore be  charged  with  it. 

What  subsequently  passed  seems  to  me  to  confirm  this 
view  of  the  case.  Mr.  Bell,  in  his  letter  to  the  Plaintiffs 
of  the  14th  of  July,  had  desired  that  on  receipt  of  the 
5,000/.  they  would  grant  him  an  acknowledgment;  and 
in  his  letter  to  Cockerell,  Larpent  &  Co.  of  the  same  date, 
he  had  desired  them,  when  they  paid  the  5,000/.  to  take 
an  acknowledgment  both  from  the  Plaintiffs  and  from 
Sir  George  Larpent.  On  the  12th  of  August,  Sir  George 
Larpent  sends  him  an  acknowledgment  of  his  letters  of 
the  14th  of  July  to  the  Plaintiffs,  and  to  Cockerell, 
Larpent  S;  Co.,  having  been  received  by  him  (Sir  George 
Larpent).  He  is  not  satisfied,  and  on  the  13th  of 
August,  1847,  writes  to  Sir  George  Larpent  for  the 
Plaintiffs'  letter  to  him  of  the  10th  July,  (which  would 
be  his  authority  for  making  payment  to  the  Plaintiffs, 
and  which  he  had  returned  to  Sir  George  Larpent  in  his 
letter  of  the  14th  of  July,)  and  for  the  Plaintiffs'  acknow- 
ledgment of  his  letter  to  them  of  the  14th  of  July ;  and 
on  receiving  these  documents  from  Sir  George  Larpent, 
he  writes  on  the  20th  of  August  that  they  are  quite 
satisfactory,  without,  in  any  way,  adverting  either  to  the 
Plaintiffs  or  to  Sir  George  Larpenis  receipt  for  the 
5,000/.  Again,  in  October  and  December,  1847,  pay- 
ments are  made  to  the  Plaintiffs  by  remittances  from 
Cliina,  through  the  medium  of  Mr.  Bell,  and  still  there 
is  no  request  for,  and  no  reference  to,  the  receipts  for  the 
5,000/. 

It 
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1860.  It  was  said  for  the  Defendants  that  Mr.  Bell  went  on 

in  the  belief  that  the  5,000L  had  been  paid^  and  that 
notice  ought  to  have  been  given  to  him  that  the  payment 
had  not  been  made,  and  he  would  then  have  stopped  the 
consignments  coming  from  China  to  Cockerell,  Larpent 
^  Co.y  and  thus  it  was  said  that  the  firm  of  Bell  ^  Co. 
were  damnified  by  the  notice  not  having  been  given; 
but  Mr.  Bell  had  the  means  of  knowing,  and  must,  I 
think,  be  assumed  to  have  known,  the  state  of  the  ac- 
counts between  his  own  firm  and  Cackerell,  Larpent  ^ 
Co.,  and  whether  the  5,000/.  had  been  paid  or  not. 
And  independently  of  this  consideration,  the  whole 
weight  of  this  part  of  the  argument  depends,  as  it  seems 
to  me,  upon  the  previous  question,  when  the  5,000/.  was 
to  be  paid,  for  if,  as  for  the  reasons  already  given,  I 
think  was  the  case,  it  was  to  be  paid  only  when  there 
were  funds  in  hand  to  pay  it,  the  time  for  giving  notice 
never  arrived.  It  could  not  surely  be  said  that  it  was 
incumbent  on  the  Plaintiffs  to  inform  Mr.  Bell  from  day 
to  day  what  was  the  state  of  the  accounts  between  his 
firm  and  Cocherell,  Larpent  ^  Co.  It  was  attempted 
on  the  part  of  the  Defendants  to  strengthen  this  part  of 
their  argument,  by  referring  to  a  credit  said  to  have  been 
given  to  Cocherell^  Larpent  ^  Co.  for  this  sum  of  5,000/. 
by  the  firm  of  Belief  Co.  at  Canton,  immediately  upon 
the  receipt  by  them  of  the  correspondence  which  had 
passed  in  this  country  between  Sir  George  Larpent,  the 
Plaintiffs  and  Mr.  Bell,  and  which  correspondence  was 
sent  to  the  Canton  firm  by  Sir  George  Larpent  on  the 
24th  o(  August,  1847:  but  even  if  we  give  full  faith  to 
the  bona  fides  of  the  alleged  entry  of  this  credit  of 
5,000/.,  which,  however,  I  doubt  exceedingly,  it  does  not 
appear  to  me  to  affect  the  case.  Bell  ^  Co,  could  not 
by  such  an  entry  affect  the  rights  of  the  Plaintiffs,  and 
the  correspondence  which  had  passed  having  been  before 
the  Canton  firm  at  the  time  when  the  credit  is  alleged 

to 
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to  have  been  given,  they  had  full  means  of  judging  of 
its  effect  as  to  the  period  when  the  5,000/.  was  to  be 
paid. 

Another  argument  which  was  pressed  for  the  Defend- 
ants on  this  part  of  the  case  was,  the  delay  in  bringing 
forward  the  claim.  Mr.  Bell  died  on  the  1st  of  February ^ 
1849,  Sir  George  Larpent  on  the  1st  of  JUarch,  1856, 
and  this  bill  was  not  filed  till  the  month  of  November, 
1855;  but  it  is  clear  that  there  is  no  statutory  bar,  and 
it  appears  that  the  Plaintiffs  asserted  this  claim  in  an 
action  which  was  brought  by  them  in  the  year  1848,  and 
was  stopped  by  the  death  of  Mr.  JBell;  and  it  further 
appears  that  the  accounts  of  what  was  coming  in  respect 
of  Sir  Oeorge  LarpenVs  share  were  not  brought  to  a 
close  till  the  year  1853,  and  under  these  circumstances 
I  cannot  see  my  way  to  hold  that  the  Plaintiffs  can  be 
barred  of  relief  upon  the  ground  of  delay,  more  especially 
as  the  case,  in  my  opinion,  depends  mainly,  if  not  wholly* 
on  the  correspondence,  so  that  there  is  no  reason  to 
suppose  any  loss  of  evidence ;  and  still  more,  as  the 
Defendants  might  themselves,  as  I  apprehend,  have  filed 
a  bill  to  have  the  account  taken  upon  the  footing  for 
which  they  have  contended.  It  is  upon  these  grounds  I 
agree  with  the  Vice-Chancellor  in  opinion  that  the 
Plaintifl^  ought  not  to  be  charged  with  this  sum  of 
5,000/. ;  and  I  may  add,  that  I  think  that  in  any  view 
of  the  case  it  would  have  been  difficult  so  to  charge  the 
Plaintiffs,  standing  as  they  do  in  the  position  of  mort- 
gagees, who  were  told,  as  it  appears,  that  there  were  no 
funds  to  meet  this  payment. 

Some  minor  points  were  raised  on  the  part  of  the 
Defendants.  It  was  said  that  an  account  ought  to  have 
been  directed  to  ascertain  what  was  due  in  respect  of  Sir 
Oeorge  Larpenfs  share  in  the  partnership  of  Bell  ^  Co , 
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MAKINGS  V.  MAKINGS. 


Jan.  12,  19. 


npHIS  was  the  appeal  of  the  PlaintifF  from  the  decree     Before  The 

of  Vice-Chancellor  Stuart,  declaring  that  a  legacy     Chancellor 

of  200/.  bequeathed  by  the  will  of  the  testator  in  the     ^  ^^^ 

\  11.  ,        ,  ,  Campbell. 

cause^  and  charged  on  his  real  and  personal  estate,  was  ^  testator 

not  payable  until  the  reversion  of  the  testator's  real  es-  gave  all  hii 
tate  fell  into  possession,  and  that  it  was  consequently  gonal  estate  to 

not  to  be  raised  until  the  death  of  a  tenant  for  life.  Jli*  wife  for 

life,  and  after 
her  decease  to 

The  facts  of  the  case,  and   the  arguments  are  fully  fuJJ°°cha*^e- 

stated  in  the  Lord  Chancellor's  judgment.  able  with  the 

payment  of  a 
legacy  of  200/. 

Mr.  W.  Forster,  for  the  PlaintiflF  and  Appellant,  the  daughlrr!"^''' ' 

infant  reversioner,  cited  Hawkins  v.  Hawkins  (a).  within  six 

months  after 
his  decease, 

Mr.  Kdrslake,  for  the  tenant  for  life,  referred  to  Seton  and  with  the 

payment  of  the 
on  Decrees  {b).  testator's  debU 

and  funeral 
and  testamen- 
Mr.  Malins  and  Mr.  Prendergast  appeared  for  other  tary  expenses. 
..  There  was  no 

P»'"^>e8.  ^t^ub\  es- 

tote : — Held, 
that  the  lee acv 
Mr.  Forster,  in  reply,  cited  Waring  v.  Coventry  (c).      was  charged 

on  the  life  in- 

Judgment  reserved,      ^^-'j^^^' 

mainder  of  the 

real  estate,  and 

ought,  with 
J^  the  arrears  of 
interest  for  six 
(«)  6  L.  J.  lUp.  (N,  5.)  Ch.  (b)  2nded.,  p.  137,  No.  8.  years,  to  be 

«9.  (c)  2  Mul.  4  K.  406.  raised  by  mort- 

gage  of  the 
property,  and 
^hat  the  remainderman  ought  to  be  recouped  out  of  the  rents  and  profits  to  the  full 
amount  of  the  orrearB  of  interest  raised  out  of  the  estate. 

Vol.  1—8.  B  B  D.F.J. 
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1860.  The  Lord  Chancellor. 


Makings  The  will  of  John  Makings^  to  be  construed  in  this 

Makings,  case,  is  in  the  words  following : — "  I  give  and  devise  my 
Jan.  19.  real  estate  whatsoever  and  wheresoever,  and  also  all 
and  singular  my  personal  estate  and  effects  of  what 
nature  or  kind  whatsoever,  unto  my  wife  Elizabeth 
Makings  for  and  during  her  natural  life  without  impeach- 
ment of  waste,  and  from  and  after  her  decease  I  give 
and  devise  my  said  real  and  personal  estate  to  my  son 
John  Makings^  his  heirs,  executors,  administrators  and 
assigns  for  ever,  subject  nevertheless  to  and  chargeable 
with  the  payment  of  the  sum  of  200/.  to  my  daughter 
Sarah  within  six  calendar  months  after  my  decease,  and 
also  subject  to  the  payment  of  my  just  debts  and  ftineral 
and  testamentary  expenses,** 

The  testator  died  in  1840,  having  no  personal  property 
of  any  value,  but  having  land  of  which  he  was  seised  in 
fee  simple  producing  321,  a  year  rent,  which  has  since 
been  received  by  his  widow.  John  the  son  died  in  1851, 
intestate,  leaving  the  Plaintiff*  his  son  and  heir  at  law, 
now  of  the  age  of  15  years. 

The  daughter  Sarah  has  never  received  the  legacy  of 
2001.  or  any  interest  upon  it. 

The  question  before  the  Vice-Chancellor  was,  whether 
the  legacy  of  200/.  was  charged  on  the  life  estate  as  well 
as  on  the  reversion,  or  on  the  reversion  only  ? 

The  decree  appealed  against  declared,  "That  the 
legacy  of  2001.  bequeathed  by  the  said  testator  to  his 
daughter  Sarah  is  chargeable  on  the  reversion  of  the 
real  estate  devised  by  the  said  testator,  and  that  the  said 
legacy  is  not  payable  until  the  reversion  falls  into  pos- 
session, 
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session^  and  that  it  is  not  to  be  raised  until  the  death  of        1860. 
the  tenant  for  life  of  the  said  real  estate.** 

I  am  of  opinion  that  this  declaration  is  erroneous,  and 
that  the  life  estate  in  the  land  was  given  subject  to  the 
charge  of  the  legacy  of  ^00/.  as  well  as  the  testator's  debts 
and  funeral  and  testamentary  expenses.  Although  these 
charges  are  created  after  the  devise  of  the  reversion,  it 
seems  to  me  that,  even  literally  and  grammatically,  the 
life  estate  was  taken  as  well  as  the  reversion  subject  to 
these  charges.  There  seems  a  great  difficulty  in  coming 
to  the  conclusion  that  a  legacy  directed  to  be  paid  within 
six  months  after  the  death  of  the  testator  shall  not  be 
raised  till  after  the  death  of  the  tenant  for  life,  who,  after 
a  lapse  of.  twenty  years,  is  still  alive.  Then  the  legacy 
is  charged  on  the  real  estate  in  the  same  manner  as  the 
testator's  debts  and  ftineral  and  testamentary  expenses, 
and  it  can  hardly  be  supposed  that  he  intended  to  defer 
such  payment  indefinitely  till  the  death  of  his  widow. 

It  therefore  appears  to  me  that  the  legatee  is  entitled 
to  have  the  legacy  raised  forthwith  by  mortgage  of  the 
land  charged  with  it ;  and  the  only  question  is,  whether 
the  arrears  of  interest  due  on  the  legacy  from  six  years 
before  the  filing  of  the  bill  ought  to  be  included  in  the 
mortgage  ?  The  counsel  for  the  infant  reversioner  con- 
tends that,  as  the  tenant  for  life  has  been  allowed  by  the 
legatee  to  be  in  the  receipt  of  the  rents  and  profits  since 
the  death  of  the  testator,  the  remedy  of  the  legatee  for 
these  arrears  is  only  against  the  tenant  for  life. 

But  the  legacy  being  a  charge  upon  the  life  estate  as 
well  as  upon  the  reversion,  the  legatee  was  entitled  to 
have  it  raised  by  mortgage  six  months  after  the  death  of 
the  testator,  and  if  such  a  mortgage  had  been  executed, 
and  if  for  six  years  before  the  filing  of  the  bill  no  interest 

B  B  2  had 


iss 
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had  been  paid,  in  a  foreclosure  suit  the  mortgagee  would 
have  been  entitled  to  insist  on  payment  not  only  of  the 
principal  but  also  of  the  arrears  of  interest;  and  the  re- 
mainderman could  not  have  redeemed  without  paying  the 
arrears  of  interest  as  well  as  the  principal.  But,  in  this 
Court,  are  not  the  three  parties,  the  legatee,  the  tenant 
for  life  and  the  remainderman,  to  be  considered  in  the 
same  situation  as  if  a  legal  mortgage  had  actually  been 
executed  ? 

On  behalf  of  the  remainderman  chief  reliance  was 
placed  on  the  alleged  laches  of  the  legatee  in  not  claim- 
ing these  arrears  out  of  the  estate  in  the  hands  of  the 
tenant  for  life.  But,  in  Loftus  v.  Swift  (a),  Lord  Redes- 
dale  held  that  the  mere  laches  of  a  mortgagee  in  not 
demanding  interest  from  the  tenant  for  life  from  1755  to 
1802  was  not  a  sufficient  bar  to  his  claim  for  the  arrears 
as  against  the  remainderman,  there  being  nothing  to 
show  connivance  or  collusion  between  him  and  the  tenant 
for  life,  and  the  same  rule  was  followed  by  Lord  St. 
Leonards,  when  Chancellor  of  Ireland,  in  Wrixon  v. 
Vize  (b).  Where  there  is  a  charge  upon  the  inheritance 
the  remainderman  may  file  a  bill  to  compel  the  tenant 
for  life  to  keep  down  the  interest  as  far  as  the  rents  and 
profits  of  the  estate  will  go,  and  in  this  case  these  rents 
and  profits  considerably  exceeded  the  interest  on  the 
legacy.  The  present  Plaintiff,  the  remainderman,  is  an 
infant ;  but  the  bill  might  have  been  filed  by  his  father, 
under  whom  he  claims.  The  case  of  Hawkins  v.  Haw- 
kins(c),  much  commented  upon  during  the  argument, 
seems  to  me  to  have  no  bearing  upon  this  question,  at 
least  as  far  as  the  rights  of  the  legatee  are  concerned. 
There  the  contest  arose  between  the  tenant  for  life  and 
the  remainderman,  the  legatee  taking  no  part  in  the 
discussion. 

But 

(a)  2  Sch.  4-  Lef.  642.  (r)  6  L.  J.  (N.  5.),  Ch.  69. 

(6)  2  Dru.  4-  War.  192. 
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But  in  the  present  case,  as  between  the  Plaintiff,  the        1860. 

remainderman,  and  his  grandmother  the  tenant  for  life,      ^^"^^^ 
11  1-11  1  1      *i  11  ^      Makings 

he  has  a  clear  right  to  be  recouped  to  the  full  amount  of  «. 

the  arrears  of  interest  to  be  raised  out  of  his  inheritance.  Mahnos. 
It  is  settled  law  that  tenant  for  life  of  an  equity  of  re- 
demption is  bound  to  keep  down  the  interest  accruing 
during  his  tenancy ;  and  Waring  v.  Coventry  (a)  shows 
that  the  full  amount  of  such  arrears  will  be  a  charge 
upon  future  rents  and  profits  payable  during  the  tenancy 
for  life. 

Upon  the  whole  I  think  that  the  Court  must  declare 
that  the  legacy  is  charged  on  the  life  estate  as  well  as  on 
the  reversion,  and  that  the  legacy  is  raisable  forthwith, 
together  with  interest,  from  six  years  next  before  the 
filing  of  the  bill.  The  decree  will  be,  that  the  legacy 
and  interest  be  raised  and  paid  accordingly,  together 
with  the  costs  of  all  parties,  to  be  taxed  as  between 
solicitor  and  client;  with  a  direction,  as  prayed  in  the 
alternative  clause  of  the  prayer  of  the  bill,  viz.,  that  the 
Plaintifi^  the  remainderman,  be  recouped  out  of  future 
rents  and  profits  of  the  tenant  for  life  to  the  full  amount 
of  the  arrears  of  interest,  to  be  raised  out  of  the  estate. 

It  was  proposed  by  Mr.  Forster,  on  behalf  of  the 
Plaintiff,  that  the  tenant  for  life  be  ordered  to  keep  down 
the  interest  on  the  mortgage  out  of  the  future  rents  and 
profits  of  the  estate,  but  this  is  quite  unnecessary,  as 
there  is  a  clear  obligation  to  do  so. 

(fl)  2  My  I.  if  K.  406. 
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Jan,  23. 

Before  The 
Lords  Jus- 

TICEl. 

The  Plaintiff 
accepted  a  bill 
for  the  accom- 
modation of  R, 
IL  afterwards 
compounded 
with  his  cre- 
ditors, who  ex- 

TwlhllT  an  accommodation  bill 


ATKINS  V.  REVELL. 


npHIS  was  an  appeal  by  the  Defendants  from  a  decree 
"^      of  the  Duchy  Court  of  Lancaster. 

In  July^  1853,  the  Plaintiff  accepted  an  accommodation 
bill  for  400Z.,  drawn  upon  him  by  Thomas  Horrobin 
JRevell,  who  was  then  carrying  on  business  as  a  cooper. 
This  bill  was  discounted  by  George  Hay  Anderson,  who 
it  appeared  was  aware,  when  he  discounted  it,  that  it  was 


holder  of  the 
bill  concurred, 
under  a  secret 
understanding 
between  him, 
the  Plaintiff 
and  R.,  that 
his  rights 
against  the 


After  this,  Revell  fell  into   difficulties,  and    on  the 
20th  of  July,  1854*,  executed  a  composition  deed,  in 
which  the  Plaintiff  joined  as  his  surety.     By  this  deed 
the  creditors,  parties  thereto,  agreed  to  accept,  in  satis- 
faction of  their  debts,  the  sum  of  \Qs.  in  the  pound, 
I^aintiffshould  by  the  following   instalments,  viz.,  5s.  before  the  ex- 
judio^^'^'lL     ^cution  of  the  deed,  2s.  6d.  upon  its  execution,  and 
'2s.  6d,  on   1st  February,  1855;  and   in   consideration 
of  the  two  instalments  of  5s.  and  2s.  6d.  so  paid,  and 
of  the  covenant  thereinafter  contained  by  Revell  and 
the  Plaintiff  for  payment  of  the  third  instalment,  they 
released  Revell  from  the  debts  due  to  them,  the  opera- 
tive 


died,  appoint- 
ing the  Plain- 
tiff his  ex- 
ecutor.    The 
Plaintiff,  at  the 
reouest  of  R,*s 
widow,  re- 
nounced pro- 
bate, and  al- 


lowed the 

widow  to  take  out  administration,  in  consideration  of  which  Nfrs.  R.  and  her  brother 
gave  him  a  memorandum  undertaking  to  indemnify  him  against  all  his  liabilities  as 
surety  for  R,  on  several  instruments  and  under  the  accommodation  bill,  but  not 
beyond  the  amount  of  the  assets.  The  holder  of  the  bill  pressed  the  Plaintiff  for 
payment,  the  Plaintiff  paid  him,  and  filed  his  bill  against  Nf  rs.  R.  and  her  brother 
for  indemnity  out  of  the  assets. 

Heldt  that  however  the  case  might  have  stood  apart  from  the  memorandum,  Mrs. 
R,  had  thereby  estopped  herself  from  treating  the  Plaintiffs  payment  to  the  bilL 
holder  as  voluntary,  and  not  made  in  satisfaction  of  a  legal  liability,  and  that  nhm 
had  therefore  no  defence  to  the  suit;  and  that  although  the  demand  against  her' 
brother  might  be  of  a  legal  and  not  of  an  equitable  nature,  yet  as  he  was  surety  iv 
respect  of  a  demand  which  as  against  his  principal  was  the  proper  subject  of  a  rait  iim 
equity,  he  was  properly  made  a  party  to  the  suit. 
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tive  part  being  framed  in  the  widest  terms,  without  any 
reservation.  Revell  and  the  Plaintiff  jointly  and  seve- 
rally covenanted  for  payment  of  the  remaining  2$.  Gd.  in 
the  pound. 

This  deed  was  executed  on  behalf  of  Anderson^  the 
holder  of  the  bill  for  400Z.,  by  a  Mr.  Batey,  who  acted 
by  his  authority,  but  held  no  power  of  attorney  from 
him.  Anderson  acceded  to  the  deed,  on  the  understand- 
ing between  himself,  Revell  and  the  Plaintiff,  that  his 
rights  against  the  Plaintiff  under  the  bill  should  not  be 
prejudiced.  This  understanding  was  not  made  known 
to  any  of  the  other  creditors. 

To  indemnify  the  Plaintiff  against  his  liability  as 
surety  under  the  composition  deed,  Revell  deposited  with 
him  a  policy  of  insurance  on  JReveWs  own  life,  and  an 
agreement  under  which  a  sum  of  100/.  was  coming  to 
Revell  from  a  Mr.  Hine. 

Revell  died  on  7th  August^  1855,  leaving  a  will,  by 
which  he  appointed  the  Plaintiff  and  T.  F.  Ashe  his 
executors.  His  widow,  the  Defendant  Anne  Revell^ 
being  desirous  of  becoming  his  personal  representative, 
asked  the  executors  to  renounce.  The  Plaintiff  ex- 
pressed his  willingness  to  do  so  if  Mrs.  Revell  would 
give  him  an  authority  to  receive  from  Mr.  Hine  the  100/., 
and  would  also  procure  a  responsible  person  to  join  as 
surety  with  her  in  indemnifying  the  Plaintiff  against  the 
liabilities  under  which  he  had  come  on  behalf  of  Revell, 

On  12th  December,  1855,  Mrs.  Revell  gave  to  the 
Plaintiff  the  following  agreement : — 

"  To  Mr.  George  Atkins. 
"  Sir, — In  consideration  of  your  (at  my  request)  re- 
nouncing 
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1860.  nouncing  the  office  ofexecutor  of  my  late  husband  Thomas 
Horrohin  Revell,  deceased,  in  order  that  I  may  become 
administratrix  with  the  will  annexed,  I  consent  that  you 
shall  receive,  and  (so  far  as  authority  from  me  as  legal 
personal  representative  of  the  said  T,  H.  Revell  is  re- 
quired), I  authorize  you  to  receive  of  Mr.  Robert  Hine 
the  sum  of  100/.,  which  is  payable  pursuant  to  an  agree- 
ment between  the  deceased  and  him,  dated  7th  July, 
1855,  and  you  may  retain  thereout  the  debt  doe  to  you 
from  the  deceased,  and  apply  any  balance  in  satisfying 
the  liabilities  you  are  under  on  behalf  of  the  deceased, 
and  what  other  {sic)  the  subject  of  the  annexed  engage- 
ment of  this  date.     Dated  this  12th  December,  1855. 

"  Anne  Revell^ 

Mrs.  Revell,  and  her  brother  Robert  Douglas,  at  the 
same  time  gave  to  the  Plaintiff  the  following  memo- 
randum : — 

"  Mr.  George  Atkins. 
"  Sir, — In  consideration  of  your  (at  our  request) 
renouncing  the  office  of  executor  of  the  will  of  the 
late  Mr.  T,  H.  Revell,  we  and  each  of  us  do  under- 
take and  promise  to  indemnify  and  save  you  harm- 
less from  all  costs,  losses,  damages  and  expenses  by 
reason  of  your  liability  as  surety  for  the  said  T.  H. 
Revell  to  [here  followed  particulars  of  several  liabilities] 
and  upon  your  acceptance  of  the  draft  of  the  said  T.  H. 
Revell  (for  his  accommodation)  for  400/.,  which  became 
due  on  or  about  the  28th  of  November,  1863,  But  our 
liability  under  this  engagement  is  not  to  subject  us  to  the 
payment  of  any  greater  amount  than  the  assets  of  the 
deceased  which  shall  be  received  by  his  legal  personal 
representative.  Dated  this  12th  day  of  December, 
1855. 

"  Anne  Revell. 

"  Robert  Douglas." 
The 
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The  Plaintiff  and  Ashe  thereupon  renounced  the  ex* 
ecutorsbip ;  letters  of  administration,  with  the  will  an- 
nexedy  were  granted  to  Mrs.  Revell,  and  the  Plaintiff 
gave  up  to  her  the  policy  of  insurance,  that  she  might 
receive  the  amount  due  upon  it. 

Some  time  afVer  this,  Anderson  pressed  the  Plaintiff 
for  payment  of  the  money  remaining  due  on  the  bill  of 
exchange  ;  and  the  Plaintiff,  after  some  correspondence 
with  Mrs.  Revell,  during  which  it  did  not  appear  that 
she  ever  suggested  that  Anderson  had  no  right  to  com- 
pel payment,  paid  the  amount;  and,  being  unable  to 
obtaio  reimbursement  from  Mrs.  Revell,  filed  the  present 
bill  against  Mrs.  Revell  and  Doughu,  praying  that  the 
agreements  of  the  12th  of  December,  1855,  might  be 
apecifically  performed;  that  an  account  might  be  taken 
of  all  the  debts  mentioned  in  the  said  agreement,  for 
which  the  Plaintiff  was  a  surety  for  the  testator;  an 
account  of  tlie  monies  paid  by  the  Plaintiff  in  respect  of 
them ;  an  account  (if  necessary)  of  assets  received  by  Mrs. 
RtvM;  and  that  the  Defendants  might  be  decreed  to  pay 
the  debts  mentioned  in  the  said  agreement  of  Decern- 
her,  1855,  and  to  reimburse *the  Plaintiff  what  he  had 
paid  to  Anderson. 

The  Vice-Chancellor  made  a  decree  directing  an  ac- 
count of  what,  if  anything,  had  been  paid  by  and  was  due 
to  the  Plaintiff  in  respect  of  the  debts  and  liabilities  men* 
tioned  in  the  second  agreement  of  12th  December,  1855, 
having  regard  to  what,  if  anything,  was  received  by  the 
Plaintiff  under  a  deed  of  20th  March,  1854,  mentioned 
in  the  answer  of  the  Defendants;  an  account  of  all 
moniesi  if  any,  received  by  the  Plaintiff  under  the  first 
agreement  of  12th  December.  1855;  and  an  account  of 
the  personal  estate  of  the  testator  received  by  Mrs. 
RevelL     The  Defendants  appealed. 

Mr, 
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1860.  Mr.   Little,  in   support  of  the  decree.      We  have 

a  clear  right  to  a  decree,  even  if  we  are  wrong  as 
to  the  money  paid  to  Anderson,  for  that  is  a  mere 
item  in  an  account.  But  it  is  wished  to  have  the 
opinion  of  the  Court  on  that,  as  it  is  really  the  sub- 
stantial matter  in  dispute.  The  composition  deed  did 
not  at  law  release  Anderson*s  debt,  for  it  was  only  ex- 
ecuted by  an  agent  not  shown  to  have  been  authorized 
by  deed,  it  therefore  operated  only  as  an  agreement. 
This  makes  the  whole  matter  a  question  of  equity. 
Now  Batey  signed  under  an  express  agreement  with  the 
surety,  that  his  liability  to  the  creditors  hould  not  be 
altered ;  the  surety,  therefore,  could  not  set  up  the  deed 
as  a  release;  Wyke  v.  Rogers  (a) ;  Ex  parte  Harvey  (6). 
The  Plaintiff,  therefore,  was  liable  to  Anderson  at  the 
time  when  the  agreements  of  December,  1855,  were 
entered  into.  Again,  those  agreements  treat  us  as  being 
liable  in  respect  of  this  bill  of  exchange,  and  the  De- 
fendants had  notice  before  we  paid  Anderson,  but  they 
never  raised  the  question  of  our  payment  to  him  being 
voluntary  till  after  we  had  paid  him.  The  objection, 
therefore,  comes  too  late.  It  is  urged  that  we  ought  to 
have  proceeded  at  law,  n6t  here ;  but  how  could  we  use- 
fully proceed  at  law  to  recover  a  demand  limited  to  the 
amount  of  Revelts  assets  ? 

Mr.  Malins  and  Mr.  North  for  the  Appellants. 

It  is  not  alleged  that  there  is  any  liability,  except  in 
respect  of  Anderson's  debt.  The  PlaintiflTs  case,  there- 
fore, must  stand  or  fall  by  that.  Now  Anderson,  when 
he  discounted  the  bill,  knew  that  the  Plaintiff  was  a 
surety  only.  That  being  so,  the  release  in  the  composi- 
tion deed,  by  releasing  the  principal  debtor  without  any 

reservation 

(a)  1  De  G.,  M,  ^  G.  408.  (b)  4  De  G.,  M.  ^  G.  881. 
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reservation  of  the  remedy  against  the  surety,  released 
the  Plaintiff,  whose  subsequent  payment  to  Anderson 
was  therefore  voluntary.  It  is  said  that  there  was  an 
agreement  that  the  liability  of  the  surety  should  be  kept 
alive:  but  such  an  agreement  was  illegal  as  a  fraud  upon 
the  body  of  creditors  who  executed  the  deed.  This 
makes  Wyhe  v.  Rogers  inapplicable,  as  no  such  point 
arose  there.  Ex  parte  Glendinning  (a),  and  Lewis  v. 
Jones  (&),  show  that  such  a  secret  reservation  is  wholly 
void,  and  are  almost  on  all  fours  with  this  case.  At  the 
time,  then,  of  the  agreements  of  December,  1855,  the 
Plaintiff  was  under  no  liability  to  Anderson ;  he  might 
consider  himself  under  a  moral  liability,  but  that,  in  the 
absence  of  legal  liability,  does  not  prevent  a  payment 
from  being  voluntary ;  Lake  v.  Brutton  (c).  The  agree- 
ments of  December y  1855,  were  not  intended  to  create 
a  liability  to  indemnify  the  Plaintiff  against  anything  to 
which  he  was  not  in  law  liable.  Those  agreements 
were  substituted  for  any  demand  the  Plaintiff  might  have 
against  the  testator's  assets :  they  create  a  mere  liability 
to  pay  money,  in  respect  of  which  liability  there  is  no 
right  to  come  here,  there  really  being  nothing  of  the 
nature  of  specific  performance  in  the  case ;  Antrohus  v. 
Davidson  (cQ. 


1860. 


King  V.  Malcott  (e)  ;  Cowper  v.  Chreen  (/) ;  Price  v. 
Barker  (g);  Ex  parte  Giffard^h);  Kearslegy.  Cofe(£); 
and  Webb  v.  Hewitt  {k),  were  also  referred  to. 


(a)  Buck,  517. 
(6)  4   B    4*  C.  506. 
Beav.  395,  n. 

(c)  18  Beao.  34. 

(d)  3  Mer.  569. 
le)  9  Hare,  692. 


(/)  7  Jf.  4-  W.  633. 
See  2  (g)  4  E.  4-  B.  760. 

(h)  6  Ves,  805. 
<i)  16  M.  if  W.  128. 
{k)  ZK.tfJ.  43a 
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The  Lord  Justice  Knight  Bruce. 

This  is  a  case  which  it  is  proper  to  consider  under 
two  aspects :  the  one  inclusive,  the  other  exclusive,  of 
Mr.  Douglas,  one  of  the  Defendants.  Considering  it, 
in  the  6rst  place,  under  the  latter  view,  I  conceive  that, 
on  the  pleadings  and  evidence  the  Plaintiff  has  clearly 
established  himself  to  be  a  creditor  of  the  testator,  Mr. 
Revell,  sufficiently  for  the  purpose  of  obtaining  the  or- 
dinary decree  against  Mr.  Revelts  assets ;  has  sufficiently 
proved  himself  to  have  been  a  surety  for  Mr.  Revell,  and 
to  have  paid  money  which  ought  to  be  repaid  out  of  the 
estate;  and  a  decree  against  the  assets  accordingly  is 
within  the  scope  of  the  bill,  though  other  matters  also 
are  contained  in  it.  It  is  said  that  this  title  is  excluded, 
and  all  right  to  sue  in  equity  taken  away,  by  the  two 
agreements  o(  December,  1855.  That  is  not  my  opinion. 
Those  agreements,  in  my  judgment,  only  modify  the 
Plaintiff's  right,  and  leave  him  a  title  to  sue  in  equity 
against  the  assets  ;  giving  him,  also,  a  right  against  the 
representative  personally.  Therefore,  as  between  the 
Plaintiff  and  the  personal  representative,  there  is  a  right, 
not  necessarily  and  of  course  to  have,  in  the  first  place, 
the  ordinary  relief  to  which  he  would  be  entitled  in  the 
absence  of  the  agreements,  but  to  obtain  relief  modified 
by  those  agreements ;  and  the  decree  so  treats  the  case. 
The  rights  which  the  Plaintiff  has,  independently  of  the 
bill  for  400/.,  are  enough  to  support  the  decree  as  it 
stands;  but  as  the  parties,  without  prejudice  to  their 
right  of  appeal,  wish  for  our  opinion  as  to  the  bill,  we 
have  no  objection  to  giving  it.  I  need  not  say  what  I 
should  have  thought  of  the  case  as  to  that  bill,  but  for 
the  agreements  of  December,  1855.  I  am  of  opinion 
that  those  agreements  ave  effectual  to  preclude  and  do 

preclude 
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preclude  the  Defendant,  thd* personal  representative,  from  I860, 
alleging  that  the  payment  made  by  the  Plaintiff  to  An- 
derson, in  respect  of  the  400Z.  bill,  was  not  made  under  an 
enforceable  obligation,  but  was  made  only  under  a  moral 
obligation,  or  voluntarily.  I  think  that  they  amount 
to  an  acknowledgment  that  the  Plaintiff  was  under  en- 
forceable liabilities  as  a  surety  for  the  testator.  As  be- 
tween the  Plaintiff  and  the  personal  representative,  the 
decree,  in  my  judgment,  was  a  matter  of  course.  It  is 
said,  however,  that  Mr.  Douglas  is  only  concerned  in  the 
matter  as  a  surety,  and  that  there  is  no  equitable  case  as 
against  him.  Bat  he  has  joined  with  the  personal  repre- 
sentative in  an  agreement  which  has  modiBed  the  Plain- 
tiff's title  to  relief  in  equity ;  and  though  he  may  by  the 
second  agreement  have  made  himself  liable  severally,  he 
has  associated  himself  with  a  demand  which  is  the  proper 
subject  of  an  account  here.  He  has  an  interest  in  check- 
ing that  account,  and  having  become  surety  in  respect  of 
a  demand  to  which  the  personal  representative  is  liable 
in  equity,  he  cannot  complain  of  being  made  a  party  to 
a  suit  in  equity  respecting  it  I  have  seldom  met  with  a 
contested  decree  against  which  so  little  could  be  said. 
The  appeal  must  be  dismissed,  with  costs. 

The  Lord  Justice  Turner. 

I   entirely  agree  with  the  conclusion  at  which    my 
learned  Brother  has  arrived,  and  for  the  same  reasons. 
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I860. 


Jan.  24. 

Before  Tke 
Lords  Jus- 
tices. 

New  trustees 
had  been  ao- 
pointed  unaer 
a  power  in  a 
settlement,  but 
no  assignment 
or  transfer  had 
been  made  to 
them  of  the 
trust  fund, 
which  consist- 
ed of  monies 
paid  into 
Court  in  a  suit. 
Held,  on  a  mo- 
tion for  decree 
in  a  suit  for 
the  execution 
of  the  trusts 
of  the  settle- 
ment, that  the 
new  trustees 
ought  to  have 
been  made  De- 
fendants, and 
an  objection 
for  want  of 
parties 
having  been 
taken  by  affi- 
davit, no 
answer  having 
been  required 
to  the  bill : 
Held  that 
the  Plain- 
tiff had  been 


ordered  to  pay 
the  costs  of 
the  day. 


NELSON  V.  SEAMAN. 

rpmS  was  the  appeal  of  the  Plaintiff  from  an  order 
made  by  Vice-Chancellor  Stuart  on  a  motion  for  de- 
cree, whereby  he  directed  the  motion  to  stand  over,  with 
liberty  to  the  Plaintiff  to  amend  his  bill  by  adding  parties 
and  otherwise  in  relation  thereto,  and  that  the  Plaintiff 
should  pay  to  the  Defendants  (except  the  Defendant 
Charles  Lee)  lOZ.  for  the  costs  of  the  day. 

The  following  were  the  facts  of  the  case: — 

By  a  post-nuptial  settlement  dated  6th  March^  1889, 
all  the  interest  of  Georgiana  Spencer  Seaman^  under  the 
will  of  Francis  Norton  then  deceased,  was  assigned  to 
John  Smilh  and  J.  S.  Morse,  their  executors,  adminis- 
trators and  assigns,  upon  trust  for  Georgiana  Spencer 
Seaman  for  her  life,  to  her  separate  use,  with  remainder 
to  her  husband  John  Seaman  and  his  assigns  during  his 
life,  and  after  the  decease  of  the  survivor  of  them  upon 
trust  for  their  children,  the  shares  of  such  children  to  be 
vested  at  twenty-one  in  the  case  of  a  son,  and  at  twenty- 
one  or  marriage  in  the  case  of  a  daughter,  with  limita- 
tions over  in  events  which  did  not  happen.  The  settle- 
ment contained  a  power  to  John  Seaman  to  appoint  new 
trustees. 

On  the  20th  of  November,  1830,  John  Seaman  became 
bankrupt,  and  Charles  Lee  was  appointed  the  oflScial 
assignee  of  his  estate  and  effects. 

On  the  31st  of  December,  1835,  Mr.  and  Mrs.  Sea- 
man assigned  by  deed  all  their  interest  under  the  will  of 

Francis 
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Francis  Norton,  together  with  other  property,  to  P.  St. 
Quentin  and  George  William  Dyer,  for  the  benefit  of 
the  creditors  o^  John  Seaman  who  should  sign  the  deed, 
with  a  direction  that  the  surplus  (if  any)  left,  after  pro- 
viding for  the  trusts  of  the  deed,  should  be  held  upon 
the  trusts  of  the  settlement  of  the  6th  of  March,  1829. 

In  1851,  Georyiana  Isabella  Spencer  Seaman,  the 
only  child  of  Mr.  and  Mrs.  Seaman,  attained  twenty-one. 

By  an  indenture  dated  the  17th  of  January,  1852, 
made  between  Georgiana  Isabella  Spencer  Seaman  of 
the  first  part,  Georgiana  Spencer  Seaman  of  the  second 
part,  William  Lowless  of  the  third  part,  and  Tliomas 
James  Nelson  of  the  fourth  part,  the  parties  thereto  of 
the  first  and  second  parts  assigned  to  Thomas  James 
Nelson  by  way  of  mortgage  (among  other  things)  all 
their  interest  under  the  will  of  Francis  Norton,  and  the 
settlement  of  6th  of  March,  1829,  to  secure  the  repay- 
ment of  certain  advances  then  made,  and  of  further 
advances  which  might  thereafter  be  made,  by  William 
Lowless  to  or  by  the  direction  of  Georgiana  Isabella 
Spencer  Seaman  with  interest. 

A  suit  of  Fish  v.  Norton  had  been  instituted  for  the 
administration  of  the  estate  of  the  testator  Francis  Nor^ 
ton,  and  by  the  Chief  Clerk's  certificate  in  this  and  some 
supplemental  suits,  it  was  certified  that  the  clear  residue 
of  the  estate  of  the  testator  was  divisible  into  eight  equal 
shares ;  that  Georgiana  Spencer  Seaman  was  beneficially 
interested  in  one  of  such  shares,  subject  to  an  incum- 
brance in  favor  of  Peter  Day;  and  that,  subject  to  such 
incumbrance,  her  share  was  vested  in  if.  E.  Rackham, 
J.  H.  Rachham  and  Henry  Cooke,  who  were  the  legal 
personal  representatives  of  the  last  survivor  of  the 
trustees  of  the  indenture  of  March  6th,  1829. 

The 
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I860.  The  present  suit  was  instituted  by  Thomas  James 

Nelson,  for  an  account  of  the  trust  fimds  vested  in  M.  JE. 
Rack/tarn,  T.  H.  Rachham,  and  Henry  Cooke,  or  which 
might  in  any  manner  be  vested  in  them  upon  or  sub- 
ject to  the  trusts  of  the  indenture  of  tlie  6th  Mardk, 
1829 ;  and  the  bill  also  prayed  that  the  same,  when  ascer- 
tainedy  might  be  carried  over  to  the  credit  of  the  present 
cause,  subject  and  without  prejudice  to  the  claim  of 
Peter  Day ;  and  that  new  trustees  of  the  indenture  of 
the  6th  March,  1829,  might  be  appointed,  and  the  trusts 
of  it  carried  into  effect  under  the  direction  of  the  Court 

The  bill  stated  that  the  monies  in  Court  in  the  suit 
of  Fish  V.  Norton,  to  the  credit  of  the  share  of  Oeor^ 
ffiana  S.  Seaman,  were  more  than  sufficient  to  satisfy  the 
incumbrance  of  Peier  Day,  and  that  the  right  to  the 
surplus  was  in  H.  E.  Rachham,  T.  H.  RachJuxm  and 
Henry  Coohe,  as  the  personal  representatives  of  the  last 
survivor  of  the  trustees  of  the  settlement  of  the  6th 
March,  1829. 

The  only  Defendants  to  the  bill  were,  John  Sea- 
man and  Georgiana  Spencer  Seaman  his  wife,  Oeorgiana 
Spencer  Isabella  Seaman,  Charles  Lee,  H.  E.  JRach^ 
ham,  T,  H,  Rachham,  and  Henry  Coohe  and  George 
Arthur  Dye,  who  was  the  surviving  trustee  of  the 
indenture  of  the  31st  December,  1835. 

No  answer  was  required  to  the  bill,  and  notice  of 
motion  for  a  decree  having  been  given,  the  Defendant 
John  Seaman,  in  July,  1869,  filed  an  affidavit,  stating 
that  he  had,  by  deed-poll  dated  the  16th  June,  1868, 
exercised  the  power  given  to  him  in  the  indenture  of  the 
6th  March,  1829,  by  appointing  two  persons  named 
Goatley  and  Tress  to  be  trustees  in  the  place  of  the  de- 
ceased trustees  of  the  indenture,  and  submitting  whether 

the 
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the  trustees  so  appointed  should  not  be  parties  to  the        1860. 
record. 

On  the  8th  of  December ^  1859,  the  cause  came  on  to 
be  heard  upon  motion  for  decree,  when  it  was  objected 
on  the  part  of  the  Defendant  John  Seaman  that  the  new 
trustees  ought  to  have  been  made  parties.  It  was  ad- 
mitted on  his  part  that  the  appointment  of  new  trustees 
was  unknown  to  the  Plaintifif)  and  had  not  been  com- 
municated to  him  till  after  the  institution  of  the  suit, 
and  that  the  trust  fund  had  not  been  assigned  to  Messrs. 
Ooatley  ^  Tress,  but  still  continued  in  Court  in  the 
cause  of  Fish  v.  Norton, 

The  Vice-Chancellor,  after  hearing  counsel  against 
the  objection  made  the  order  appealed  from. 

Mr.  A.  E.  Miller y  in  support  of  the  appeal. 

The  executors  of  the  survivor  of  the  trustees  of  the 
settlement,  in  whom  the  legal  estate  in  the  ftind  in  ques- 
tion is  vested,  are  parties  to  the  record,  and  all  the 
persons  beneficially  interested  under  the  settlement  are 
also  parties ;  for  it  is  not  probable,  considering  the  age 
of  Mrs.  Seaman,  that  other  children  of  the  marriage 
will  be  bom.  Under  these  circumstances  the  trustees 
recently  appointed  by  Mr.  Seaman,  and  who,  as  no  as- 
signment has  been  made  to  them,  have  only  an  equitable 
interest  in  the  fund,  are  not  necessary  parties  to  the  suit ; 
Heed  V.  Lord  Teynham  {a) ;  Malone  v.  Gerachty  (6) ; 
Calvert  on  Parties  (c).  The  power  given  to  Mr. 
Seaman  to  appoint  new  trustees  is  not  a  power  in  gross, 
as  he  takes  a  reversionary  life  interest  under  the  settle- 
ment. It  is,  therefore,  very  questionable  whether  the 
exercise  by  him  of  the  power  after  his  bankruptcy  is 
valid.     The  objection  for  want  of  parties  is  not  taken  on 

the 
(a)  I  Cox,  57.  (r)  Page  288. 

(6)  3  I>r.  *  War.  262. 
Vol.  1—3.  C  C  D.F.J. 
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GUION  V.  TRASK.  Jan.  18, 20, 

25. 
rilHIS  was  a  motion  by  way  of  appeal  from  a  decision     Before  The 
of  Vice-Chancellor  Stttart,  who  had  refused,  with      ^tIces."*" 
costs,  an  ap}>lication  by  the  Defendant  Trash  to  dissolve  S,  4-  Co.  were 
-«  :^:.«»^i:#v«  owners  of 

an  injunction.  .even-eighth. 

of  an  Ameri- 
The  Defendants  Slate  Si  Co.  of  New  York,  were  the  shrpvT^s!.*" 
owners  of  seven-eighths  of  the  ship  Saratoga,  which  was  bands.  T.  was 

A         .  1  .  ^     %  1         1        1  •   »    1  ^^^  owner  of 

an  American  ship,  and  they  were  also  the  snip  s  bus-  the  remaining 

bands.     The  Defendant  Trask  was  the  owner  of  the  re-  ^''«^*^'  f".^    . 

was  captain  of 

maining  eighth,  and  was  also  employed  as  captain  of  the  the  vessel, 
Mp.     The  otiifortii  practice  of  the  owners  was  to  settle  Je^gpatdl^  on 
Hccotmts  and  divide  the  profits  on  the  return  of  the  a  voyage  to 
^^^  to  Amerioa.  .   B^fo^JThe 

voyage,  S.  4* 
The  Plaintiffs  dtfried  on  business  at  Liverpool,  under  i^rge  wm?n 
the  firtn  of  Chiion  k  Co.,  and  three  of  them  carried  on  repairs,  and  for 
busihesB  at  New  York,  under  the  firm  of  Williams  ^  as  was  alleged, 
€hian.    Thtte  was  an  account  cJurrent  between  the  two  of„**^'??  "P 

bills  which 

finns^  and  their  practice  w£is,  that  the  credits  becoming  they  had  ac- 

due  to  each  firm  in  the  country  of  the  other,  were  trans*-  g^^Qu^J^^of 

felted  to  the  fii^m  in  Whose  country  they  became  due.        the  repairs, 

they  borrowed 
a  sum  of 

In  the  early  part  of  Nevemhtr,  1860,   Williams  ^  "pon^f"*"! 
^   .  1  .^.^rx^,  c-,         I   ^        f^x        ,.  the  FlamtifTs, 

Guum  advanced  2,000/.  to  blate  Sf  Co.     The  ship  was  and  assigned 

then  on  a  voyage  from  Mobile  to  Liverpool  with  a  cargo  *I*®  freignt  to 
^    °  ^  °     them  by  way 

of  cotton^  and  was  consigned  to  William  Soger  ^  Son,  of  security.  On 

/.  the  arrival  of 
"*  the  vessel  in 
Liwerpooi,  the  Plaintiffs  obtained  an  injunction  to  prevent  T,  from  receiving  the 
IVefpfat.  mtd,  tun  appeal,  that  a  part  owner  who  is  ship's  husbahd  has  not  the  right  as 
agaiMt  other  part  eii^ners  of  making  an  assignment  of  the  whole  freight  to  seciire 
monies  advanced  to  him,  that  the  legal  right  to  receive  the  freight  was  in  the  captain, 
lti4  that  if)  the  aWnte  of  any  sufficient  allegation  and  proof  that  he  was  about  to  mis- 
apply it,  the  injunction  ought  not  to  have  been  granted. 

CC2 
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of  Liverpool,  The  crew  were  engaged  for  a  year,  which 
would  not  expire  till  after  the  time  required  for  the  re- 
turn voyage.  On  November  7th,  Slate  k  Co.  gave  to 
Williams  6i  Guion,  as  security  for  their  advance,  a  letter 
addressed  to  William  Soger  ^  Son,  as  follows  : — 

"  We  are  advised  by  Captain  Trash,  of  ship  Saratoga, 
now  on  the  passage  from  Mobile  to  your  port,  that  he 
has  consigned  the  ship  inward  to  you.  She  has  on  board 
2,300,318  pounds  of  cotton,  with  freight  and  primage, 
amounting  to  4,917/.  15s.  ^(2.,  against  which  he  has  drawn 
upon  you,  at  sixty  days*  sight,  for  1,538/.  The  balance 
of  her  freight,  when  collected,  we  will  thank  you  to  pay 
over  to  Messrs.  Guion  ^  Co.  to  our  credit.*' 

On  the  22nd  of  November,  1859,  this  letter  was  handed 
to  William  Soger  ^  Son.  In  the  following  month  the 
vessel  arrived  at  Liverpool.  Captain  Trask  insisted  on 
his  right  to  receive  the  freight,  and  this  bill  was  there- 
upon filed  against  Captain  Trask,  Slate  If  Co.,  and  the 
Mersey  Dock  and  Harbour  Board,  to  prevent  his  re- 
ceiving it.  The  bill  alleged  that  "  The  Defendant  B.  J. 
H.  JVask  claims  that  the  whole  of  the  said  freight  should 
be  paid  to  him  under  some  alleged  right,  which  is  adverse 
to  the  aforesaid  claim  of  the  Plaintiffs,  and  the  ground  of 
which  is  unknown  to  the  Plaintiffs,  and  is  disputed  by 
them,  and  the  said  Defendant  ought  to  discover  all  the 
particulars  of  such  claim,  and  how  he  makes  out  the 
same." 

On  the  28th  ot  December,  1859,  the  Plaintiffs  obtained 
an  ex-parte  injunction  to  prevent  Captain  IViuk  from 
receiving  the  freight.  Captain  Trask,  on  the  31st  of  De- 
cember, gave  notice  of  motion  to  dissolve  the  injunction. 
In  an  affidavit  which  the  Defendant  Trask  filed  in  sop- 
port 
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port  of  the  motion,  he  deposed  that,  before  the  commence-  1860. 
ment  of  the  voyage,  Slate  6i  Co.  had  made  extensive  re- 
pairs in  the  ship,  and  accepted  bills  of  exchange  for  the 
amounts  due ;  that  Slate  ^  Co.  had  stopped  payment, 
and  that,  according  to  American  law,  payment  of  these 
bills  might  be  enforced  against  the  captain  and  the  ship 
on  her  return  to  America.  No  evidence  was  adduced  to 
disprove  this  allegation  as  to  American  law;  but  the 
Plaintiffs,  in  their  bill  as  amended,  made  the  case  that 
the  advance  from  them  had  been  obtained  by  Slate  Sf  Co. 
for  the  purpose  of  taking  up  the  bills  of  exchange  ac- 
cepted for  the  amount  due  for  repairs.  It  appeared  to 
be  the  practice  that  the  ship  should  return  to  America  in 
ballast,  unless  an  opportunity  occurred  of  chartering  her 
to  some  English  firm.  Captain  Trash  stated,  by  affi- 
davit, that  it  was  his  intention,  on  receiving  the  freight, 
to  make  the  necessary  and  proper  disbursements  on  be- 
half of  the  ship,  and  to  procure  for  the  return  voyage  a 
cargo  of  salt,  which,  he  alleged,  would  answer  for  the 
purpose  of  ballast.  This  motion  was  refused,  with  costs, 
by  Vice-Chancellor  Stuart,  who  was  of  opinion  that  the 
assignment  of  the  freight  was  valid.  The  Defendant 
IVoik  appealed. 


Mr.  Walker,  Mr.  Milward,  and  Mr.  Robinson,  for  the 
Appellant. 

Our  case  is,  that  this  was  a  pledge  of  partnership  pro- 
perty by  some  only  of  the  partners  for  their  separate 
debt.  The  freight  was  partnership  property,  being 
money  arising  from  a  joint  adventure,  and  each  partner 
has  a  right  to  insist  that  the  expenses  of  the  voyage  shall, 
in  the  first  instance,  be  paid  out  of  it.  A  ship's  bus* 
band  has  no  right  to  pledge  the  vessel  or  its  earnings  for 

money 
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1860.  money  borrowed;  Abbott  on  Shipping  (a).  Green  v. 
Briggs  {b),  shows  that  all  expenses  of  tb^  voyage  must 
be  taken  into  account  before  the  freight  is  divisible  among 
the  part-ownerS|  and  no  partK>wner  can  pledge  more 
than  what  is  ultimately  coming  to  him*  The  rights  of 
part-owners  are  defined  in  Holderness  v.  ShacheU  (c). 
The  captain's  is  the  legal  hand  to  receive  the  freight,  and 
unless  a  case  of  intended  .misappTication  of  it  be  made 
out,  the  Court  will  not  interfere  to  prevent  his  receiv- 
ing it. 

Walshe  v.  Provan  (d)  was  also  referred  to. 

Mr.  Bacon  and  Mr.  Kay,  for  the  Plaintiflb. 

Slate  6i  Co.  were  ship's  husbands,  and  having  spent 
S|000/.  on  the  ship,  they  borrowed  that  sum  from  the 
PlaintiflTs  for  the  purpose  of  paying  those  expenses. 
The  creditors  having  received  bills  from  Slate  ^  Co,  in 
payment.  Captain  Trash  and  the  ship  are  exonerated ; 
Evans  v.  Drummond  («) ;  Reed  v.  White  (/) ;  Thossp- 
son  V.  Percival{g) ;  Story  on  Partnership  (A),  Captain 
Trashy  therefore,  has  no  occasion  to  receive  the  freight 
in  order  to  indemnify  himself.  Slate  ^  Co.  had  a  clear 
right  to  deal  with  seven-eighths  of  the  freight,  and  they 
have  a  lien  on  the  entirety  of  it  for  their  advances  on 
account  of  repairs.  The  Plaintiffs  do  not  ask  to  have 
the  freight  paid  to  them,  they  only  ask  to  have  it  reserved 
for  future  division,  that  it  may  not  be  disposed  of  in 
derogation  of  their  rights. 

Mr.  Walker^  in  reply. 

Judgment  reserved. 

Tkt 

(o)  Page  85.  {t)  4  E^.  89. 

(6)  6  Umrt,  395,  692.  (J)  5  Esf^  122. 

(0  8  B.  4  C.  612.  (g)  5  &  4  Ad.  925. 

{fi  8  EjKk.  843.  (A)  Pagf  239  (Uk  td.) 
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The  {jOaD  Justice  Turner.  1860. 


This  is  a  motion  to  dissolve  an  injunction^  granted  e^ 
parte  by  Vice-Chancellor  Sir  John  Stuart,  and  to  dis- 
charge ^n  order  made  by  his  Honor,  refusing,  with  costs, 
IIP  applicfttiqn  to  dissolve  the  injunction.  The  facts  of 
the  case  ))aye  been  so  recently  before  the  Court,  that  it  is 
not  necessary  tq  enter  at  all  into  detail  iippn  them.  It  is 
sufficient  to  sti^te  that  Messrs.  Slate  Sf  Co.,  of  New 
Y^k^  were  the  pi^rt-pwners  (o  the  extent  of  seveq-eighths 
of  an  ^p\erican  vessel,  called  the  Saratoga^  and  ti^ey 
were  |l)e  ship's  husbands.  The  Defendant,  Mr.  Trash, 
^as  the  captain  of  tl^e  ship,  apd  pwnef?  of  the  othe|r 
eigh^l^.  Messrs.  Slqte  ^  Co.  borrowed  a  sum  of  ^,000i> 
of  the  firiQ  of  Williams  Sf  Quion,  at  Nem  York,  and 
WiHi^ms  ^  Guion  femiUed  that  sum  of  2,000/.  to  their 
correspondents,  a  firm  of  Quion  ^  Co.,  at  Liverpoql,  thp 
course  of  coi^dpct  between  t^e  two  houses  appearing  to 
)iave  been^  that  each  house  remitted  to  the  other  thp  dif- 
ferent credits  which  ytere  coniing  due  in  the  respective 
countries.  Slate  jf  Co.,  in  ordef  (o  crei^te  a  ifcurjty  in 
favor  of  Williams  ^  Quion  for  the  S,QOO/.  which  the^r 
hfd  borrpY^ed  of  themi  gave  Williar^  ft  Quion  ^n  order 
to  receive  ^he  freight  which  was  coming  pppn  the  ship 
t)ie  Saratoga,  pn  a  yoyi^ge  which  I  am  ^boi^t  to  vfien^- 
tipp.  That  or^r  extended,  it  appears,  to  the  en(ifp 
freight.  WilUams  ^  Guiqn  having  received  tl^at  pr^er, 
as  the  secority  for  ^,000/,,  remitted  it  to  the  Liverpoql 
firm  of  Gvion,  ^  Co.,  the  Pl^intifis  ip  the  presept  sqif. 
The  ship  Saratoga  proceeded  fropi  America — from 
Mobile,  I  think^to  Liverpool;  and  in  the  course  pf  th^t 
voyage  earned  frpight  which,  ader  paying  the  captain's 
bills,  wa^  mpre  than  sufficient  to  pay  the  ^,000/.  secpred 
to  WUliapis  ^  Guion  by  assignment  to  G^ion  §p  Co. 
The  |hip  arrived  at  Liverpool,  consigne4  to  Sciger  ^ 
San;  and,  npon  her  arfiyal  at  Liverpool,  this  bill  w^s 
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filed  by  Guion  ^  Co.  for  the  purpose  of  restraining 
Captain  Trask  from  receiving  the  freight  coming  from 
the  voyage  from  Mobile  to  Liverpool. 

The  allegations  in  the  bill  for  the  purpose  of  this  in* 
junction  seem  to  me  to  be  simply  these:  that  Slate  ^ 
Co.  have  assigned  to  Williams  Si  Guion,  and  through 
Williams  6^  Guion  to  Guion  ^  Co.,  the  freight  upon 
this  voyage ;  and  I  do  not  find,  so  far  as  I  have  ex- 
amined the  bill,  any  allegations  which  would  furnish  a 
ground  for  an  injunction  to  restrain  Captain  TVask  from 
receiving  the  freight,  except  this  allegation  :  "  The  De- 
fendant Trask  claims  that  the  whole  of  the  freight  of 
the  said  ship  should  be  paid  to  him  under  some  alleged 
right,  which  is  adverse  to  the  aforesaid  claim  of  the 
Plaintiffs,  and  the  ground  of  which  is  unknown  to  the 
Plaintiffs,  and  is  disputed  by  them,  and  he  ought  to 
discover  all  the  particulars  of  such  claim,  and  how  he 
makes  out  the  same.*'  Now,  with  the  utmost  deference 
and  respect  to  his  Honor  the  Vice-Chancellor,  in  my 
opinion  that  is  not  an  allegation  on  which  a  special  in- 
junction ought  to  have  been  granted.  The  legal  right  to 
the  receipt  of  the  freight  is  in  the  captain.  There  is  no 
allegation  here  of  any  intention  on  the  part  of  the  cap- 
tain to  misapply  the  freight  when  he  has  received  it; 
there  is  no  allegation  beyond  the  simple  allegation  that 
the  owners  of  seven-eighths  of  the  vessel  have  assigned 
the  entire  freight  of  that  vessel  as  a  security.  So  far, 
therefore,  as  the  injunction  was  granted  on  this  bill,  it 
rests  upon  the  broad  statement  that  at  all  times,  and 
under  all  circumstances,  a  part-owner  of  the  ship,  being 
the  ship*s  husband,  has  a  right  as  against  the  other  part- 
owners  of  the  vessel  to  assign  the  entire  freight  for 
securing  monies  to  him.  Now  that  is  an  allegation 
which,  in  my  opinion,  is  unfounded  in  law;  and  I  think, 
therefore,  that  this  injunction  was  improvidently  issued 
on  the  allegations  of  this  bill.  I  think, 
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I  thinki  when  we  examine  the  facts  of  this  case,  it       1860. 
uppears  still  more  clearly  that  the  injunction  was  im-      ^^^^^^^-^ 
providently  issued  ;  for  what  are  the  facts  of  this  case  ?  ^^ 

This  ship  being  an  American  ship  belonging  to  Captain  Trask. 
TVask  and  Messrs.  S/ate  ^  Co,,  it  appears  that,  from 
the  year  1850,  when  she  was  first  built,  down  to  the 
year  1858,  she  has  been  sailed  hy  the  owners  on  their 
joint  account,  and  navigated  under  the  orders  of  Cap- 
tain Trash;  that  she  has,  from  time  to  time,  sailed 
irom  America  and  made  voyages,  and  that  the  course 
of  practice  between  the  co-owners  of  this  vessel  has 
been  at  all  times  to  settle  the  accounts  between  them, 
in  respect  of  the  freight  which  was  earned  by  the  vessel, 
on  the  return  of  the  vessel  home  to  Americoj  making 
the  divisions  between  the  co-owners  upon  that  return  and 
upon  that  settlement.  It  appears,  further,  that  the  crew 
of  this  vessel,  upon  the  present  occasion,  were  engaged 
for  the  period  of  a  year;  and  I  cannot  see,  therefore, 
that  this  voyage  of  the  vessel  was  terminated  upon  her 
arrival  at  Liverpool.  Whether  the  voyage  would  termi- 
nate at  the  expiration  of  the  year  for  which  the  crew 
had  been  engaged,  or  whether  it  would  terminate  on  the 
return  of  the  ship  to  America,  I  do  not  know;  but  of 
this  I  am  perfectly  certain,  that  this  voyage  was  not  ter- 
minated on  the  arrival  of  the  ship  at  Liverpool.  Then 
in  what  position  are  the  Plaintiffs?  Why,  they  are  the 
assignees  of  an  item  of  profit  earned  by  this  ship  during 
the  progress  of  a  joint  adventure ;  not  an  item  of  profit 
realised  on  the  result  of  the  entire  adventure  in  which 
the  part-owners  of  the  ship  were  engaged  as  partners,  but 
an  item  of  profit  earned  as  part  of  that  joint  adventure,  and 
the  whole  of  which  might  be  lost  in  the  future  prosecu- 
tion of  that  adventure.  I  think,  therefore,  that,  upon  that 
ground  also,  this  injunction  could  not  be  maintained. 

Again,  it  appears  that  Slate  Sj  Co.,  part  owners  and 

ship's 
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1860,  ship's  husbands  of  the  ship,  had  very  extensive  re- 
pairs done  to  the  ship  before  she  left  New  York  on  her 
voyage  to  Mobile^  for  the  purpose  of  coining  from  Ma^ 
bile  to  Liverpool,  and  they  had  accepted  bills  of  exchange 
drawn  by  tradesmen  by  whom  the  repairs  were  done. 
They  have  accepted  these  bills  to  the  amoupty  I  thinki 
of  somewhere  about  10,000  dollars ;  but  they  have  stopped 
payment,  and  these  bills,  as  the  case  stands  before  us  at 
present,  are  unpaid.  Now  here  another  question  arises : 
is,  or  is  not,  the  captain  liable  for  these  bills  ?  or  may, 
or  may  not,  the  ship  be  arrested  when  it  comes  within 
the  jurisdiction  of  the  Courts  of  Americay  for  the  purr 
pose  of  paying  the  expenses  incurred  in  those  repairs  t 
It  is  said  that  they  are  not  liable,  for  that  Slate  ^  Co. 
liaye  given  bills  w^ich  were  accepted  by  the  creditors  in 
discharge  of  the  liability  to  which  the  captain  and  ship 
would  otherwise  be  subject  That,  as  I  view  the  case,  is 
II  question  of  American  law,  and  no  evidence  as  to  the 
law  of  America  on  this  point  has  been  given  by  the 
Plaintiffs.  The  captain  swears  that  he  believes  that  both 
be  ^nd  the  ship  are  liable,  and  we  cannot,  in  the  absence 
of  evidence  to  the  contrary,  assume  in  the  face  of  this 
affidavit,  though  not  made  by  an  expert,  that,  according 
tp  the  law  of  ^wtfn'ca,  they  are  not  liable.  It  is  said  that 
there  are  decisions  of  the  American  Courts  to  that  e&ct, 
but  we  cannot  take  upon  ourselves  to  determine  from 
American  authorities  what  is  the  law  of  Amfurica.  What 
that  law  is  can  only  be  tried  here  as  a  question  of  fact. 

Whftt,  then,  is  the  result  of  this  case  ?  The  resi|lt,  in 
the  first  instance,  as  I  think,  is,  that  the  ir\junqtion  has 
been  improperly  granted  |  secondly,  that  had  the  facts 
been  more  fully  disclosed,  the  injunction  would  not  have 
been  granted  ;  thirdly,  that  the  injunction  pannot  now  be 
maintained  in  its  present  shape.  But,  on  the  other 
hand,  I  think  we  are  bpund  to  do  justice  to  th^  owners  of 

the 
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the  s^ven-eighths  of  this  vessel ;  and  that  w^  ought  npt, 
therefore,  to  permit  the  captain  to  employ  the  freight 
which  hq  is  about  to  receive,  and  will  receive,  on  the  dis- 
solution of  the  injunction,  for  any  other  purposes  than 
the  purpose  to  which  it  ought  rightly  and  properly  to  b^ 
applied.  I  think,  therefore,  that  the  proper  order  to  be 
made  on  the  present  motion  is  this :  the  captain  under- 
taking not  to  dispose  of  the  monies  received  by  him  for 
the  freight^  or  any  part  thereof,  otherwise  than  in  the 
employment  of  the  ship  in  its  due  and  ordinary  course, 
dissolve  the  injunction ;  the  costs  before  the  Vice^'Chi^- 
cellor  and  the  costs  here  to  b^  costs  in  thQ  cause. 

[Mr.  Walker,  having  given,  on  behalf  of  Captain  Traskf 
the  undertaking  required,] 

The  Lord  Justice  Knight  Bruce. 

I  need  not  give  any  opinion  whether,  without  this  un- 
dertaking, the  injunction  ought  to  be  dissolved;  but  the 
undertaking  having  been  given,  I  concur  in  the  order  for 
dissolving  the  injunction. 


I860. 


In  the  Matter  of  GEORGE    JAMES    GORDON, 
deceased,  and  of  the  Act  13  &  14  Vict.  c.  35. 

npHIS  was  a  motion  by  way  of  appeal  from  the  order 

of  the  Master  of  the  Rolls  varying  the  separate 

certiBc^te  of  the  Chief  Clerk^  dated  the  l^th  of  He- 

cember, 


Jan.  26. 

Before  The 

Lord 
Chancellor 

Lord 

Campbell 

and  The 

Lords  Jus- 


A  debtor  was  discharged  in  .1833,  under  the  Indian  Insolvent  Act,  9  Geo,  4,  c.  73, 
from  liability  to  arrest,  and  afterwards  applied  to  the  Court  in  Indian  under  4  &  5 
Will.  4,  c.  79,  for  a  complete  discharge,  wnich  that  act  empowers  the  Court  to  grant  to 
any  person  **  who  now  is,  or  shall  hereafter  become,  insolvent."  Held,  that  a  supple- 
mentary order  for  such  discharge  had  been  properly  made,  and  was  effectual,  and  that 
it  was  not  necessary  for  the  order  to  recite  in  the  words  of  the  latter  act  that  the 
insolvent  appeared  to  the  Court  to  have  acted  fairly  and  honestly  towards  hia 
creditors. 
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cember,  1859,  whereby  the  Chief  Clerk  certified  that  a 
sum  of  18,811Z.  14«.  2d.  was  due  to  the  Appellant,  as 
administrator  of  Colonel  Mount  deceased,  from  the  estate 
of  a  testator  named  George  James  Gordon^  an  account 
of  whose  debts  and  liabilities  was  in  the  course  of  being 
taken  under  the  above  act.  The  case  is  reported  below 
in  the  28th  vol.  of  Mr.  BeavarCs  Reports  (a). 

The  testator,  George  James  Gordon,  acting  under  a 
power  of  attorney,  obtained  a  grant  of  letters  of  admi- 
nistration from  the  Supreme  Court  at  Fort  William,  in 
Bengal,  of  the  estate  and  effects  of  Colonel  Mouat  in 
India ;  and  under  these  letters  collected  and  received 
considerable  sums  of  money  on  account  of  Colonel 
MouaCs  estate. 

On  the  24th  of  July,  1833,  the  testator  George  James 
Gordon  presented  a  petition  to  the  Court  for  the  Relief 
of  Insolvent  Debtors  at  Calcutta,  and  he  filed  his  sche- 
dule on  the  27th  of  the  same  month.  A  firm  in  which 
he  had  been  a  partner  had,  in  May,  1833,  been  deckred 
insolvent,  and  he  had  filed  with  his  partners  a  joint 
schedule.  On  the  28th  of  September,  1833,  he  obtained 
an  order  of  the  Court  adjudging  him  to  be  entitled  to 
the  benefit  of  the  9  Geo,  4,  c.  73,  as  to  the  several 
debts  in  his  schedules,  which  comprised  the  amount 
due  from  him  to  the  estate  of  Colonel  Mouat,  He  was 
subsequently,  by  an  order  of  the  same  Court  made  on 
the  23rd  of  April,  1836,  discharged  under  the  4  &  5 
Will,  4,  c.  79,  from  all  liability  as  to  his  debts ;  and  the 
question  was  whether  he  was  by  these  orders  discharged 
from  the  debt  to  Colonel  MouaCs  estate. 

By  the  9  Geo.  4,  c.  73,  which  expired  in  1836,  after 
being  extended,  it  was  provided  that  persons  not  in  prison, 

but 
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but  who  being  insolvent  could  deliver  up  property  to  the 
amount  of  half  their  debtSj  and  of  a  certain  value,  might 
petition  the  Indian  Courts  for  the  Relief  of  Insolvent  Gordon. 
Bebtors,  and  that  the  person  or  persons  presenting  such 
petition  or  petitions  should,  at  the  time  of  presenting 
them,  execute  an  assignment  of  their  property  to  the 
common  assignee,  in  such  manner  and  form  as  the  Court 
should  direct. 

It  was  also  enacted  (sect  ^3)  that  when  any  insolvent 
debtor  should  have  executed  any  such  assignment  with- 
out being  in  custody,  he  should  be  required  forthwith 
to  put  the  assignee  into  possession  of  his  estate  and 
effects  of  the  amount  of  half  his  debts ;  and  that  such 
assignee  should,  according  to  the  best  of  his  knowledge 
and  belief,  forthwith  certify  the  same  to  the  Court 

It  was  further  enacted  (sect.  24)  that  when  any  assignee 
should  have  so  certified,  the  Courts  for  the  Relief  of 
Insolvent  Debtors  at  Calcutta^  Madras  and  Bombay 
respectively  might  grant  to  the  person  or  persons  by 
whom  such  estate  or  effects  should  have  been  given  up  a 
certificate  of  his  having  delivered  to  bis  assignee  property 
which  was  believed  to  be  of  the  amount  of  half  his  or 
their  debt  or  debts  ;  and  that  every  such  last-mentioned 
certificate  should,  until  the  said  Courts  respectively  made 
order  to  the  contrary,  have  the  effect  of  protecting  the 
person  to  whom  it  should  be  so  given  from  being  ar- 
rested for  debt  within  the  limits  of  the  towns  of  Calcutta, 
Madras  and  Bombay  respectively,  or  any  other  place 
within  the  limits  of  the  charter  of  the  said  united  com- 
pany to  which  such  person  should  resort  with  leave  of 
the  same  Courts  respectively,  signified  in  writing. 

Section  25  contained  a  similar  provision  with  respect 
to  any  insolvent  debtor  being  in  custody  executing  such 
assignment  as  thereinbefore  mentioned.     And  sect.  38 

enacted 
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I860.       enacted  that  upon  the  hearing  of  atiy  such  t>etitibn  it 

*^"^^      should  be  lawful  for  the  Court  to  adjudge  **  that  the  iih 

GoRDoit.      solvent  is  entitled  to  the  benefit  of  this  act,**  and  to  oitlei- 

his  immediate  discharge  from  custody  accordingly,  or  tt> 

make  such  other  order  as  therein  mentioned. 

Section  63  enacted  that  whenever  it  should  be  made  16 
appear  to  the  satisfaction  of  any  Court  for  the  Relief  oF 
Insolvent  Debtors,  upon  the  application  of  any  insolvent, 
his  assignee  or  assignees,  or  any  of  his  creditors,  that 
the  estate  of  such  insolvent  debtor  which  should  have 
come  to  the  hands  of  the  assignee  or  assignees  should 
have  produced  sufficient  to  pay  and  discharge  three- 
fourths  of  the  amount  of  the  debts  which  should  have 
been  established  in  such  Court,  or  that  creditors  to  the 
amount  of  more  than  one  half  in  number  and  value  of  the 
debts  which  should  have  been  so  established  should 
signify  their  consent  in  writifig  thereto,  it  should  be  law* 
ful  for  such  Court  to  inquire  into  the  conduct  of  the  saiA 
insolvent,  and  if  it  should  appear  to  such  Court  that  tht 
insolvent  had  acted  fairly  and  honestly  towards  his  crtt<- 
ditors,  such  Court  should  be  fully  authorized  and  en* 
powered  thereon  to  order  that  the  insolvent  should  be 
for  ever  discharged  from  alMiability  whatsoever  for  cnr  in 
respect  of  such  debts  so  established;  and  that  sueh 
Court  should,  in  the  order  to  be  drawn  up,  specify  and 
set  forth  the  names  of  such  creditors ;  and  that  lifter  any 
such  order  should  have  been  so  made,  no  further  pro* 
ceedings  should  be  had  in  the  matter  of  the  petitioB 
before  the  Court,  unless  upon  appeal. 

The  4  &  5  Will  4,  c.  79  (intituled  ''  An  Act  to  amend 
the  Law  relating  to  Insolvent  Debtors  in  India,^)  re- 
cited among  others  the  act  9  Oeo.  4,  c.  T3,  and  that 
such  act  was  continued  in  force  by  the  H  WiU.  ^ 
c.  43  until  the  1st  llfarch,  1836.     It  recited  the  6Srel 

section 
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section  of  9  OeOk  4,  c.  73  at  length,  and  that  it  was        1860. 
expedient  to  extend  and  add  to  the  provisions  of  the      *^"^^^ 
recited  acts  so  as  to  give  to  insolvent  debtors,  being      Gordoi^. 
traders,   who   should   have  acted   fairly  and   honestly 
towards  their  creditors,  an  additional  and  more  complete 
discharge,  and  also  to  render  more  effectual  the  means 
of  obtaining  such  discharge,  and  at  the  same  time  to 
preserve  to  such  insolvent  debtors  such  relief  as  Was 
already  afforded  by  the  said  recited  acts.    And  it  enacted 
(s.  1)  that  any  person  who  then  was  or  who  should 
thereafter  become  an  insolvent  debtor  within  the  intent 
and  taaeaning  of  the  act  of  the  9  Qeo.  4,  c.  73,  either 
upon  petition  filed,  or  by  adjudication  on  an  act  of  in- 
solvehcy  as  therein  provided,  and  who  at  the  time  of 
such  petition  being  filed  or  adjudication  made  as  afore- 
said should  have  been  or  should  be  a  person  who,  under 
the  6  Geo,  4^  c.   16,   or  by  any  act  thereafter  to  be 
passed^  would  be  deemed  a  trdder  liable  to  become  bank- 
rapt,  should  be  at  liberty  at  any  time  not  earlier  than 
three  months  from  the  making  of  such  assignment  as  in 
the  9  Crto.  4,  c.  73  directed,  or  from  any  such  adjudi- 
cation of  insolvency  as  therein  mentioned  (as  the  case 
might  be)  to  apply  by  petition  for  his  discharge  to  any 
f>ne  of  the  Courts  in  the  East  Indies  for  the  Relief  of  In- 
solvent Debtors  as  should  have  already  jurisdiction  over 
the  matter  of  his  insolvency ;    and  that   the   principal 
oflScer  of  sUch  Court  should  cause  a  notice  of  such  pe- 
tition to  be  forthwith  inserted  in  the  gazette  of  the 
presidency  within  which  such  Court  should  be  holden  ; 
land  the  dhief  secretary  of  the  government  of  such  Presi- 
dency should,  without  delay,  transmit  by  different  ships 
two  copies  at  least  of  every  such  gazette  which  should 
contain  such  notice  to  the  court  of  directors,  who  should 
without  delay  cause  such  notice  to  be  inserted  in  the 
JUmdon  Oazettt ;  and  that  all  creditors  of  the  said  in- 
solvent, either  alone  or  as  a  partner  with  any  other 

person 
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I860.        person  or  persons,  and  either  within  the  limits  of  the 

^"^^      charter  or  elsewhere,  who  should  not,  within  fourteen 

In  re 
Gordon.      calendar  months  from  the  filing  of  such  petition  for  a 

discharge  as  aforesaid,  have  given  notice  to  the  said 
Court  of  his  dissent  from  such  insolvent  having  his  dis- 
charge, should  be  taken  to  have  assented  thereto ;  and 
that  thereupon  and  at  the  expiration  of  the  said  fourteen 
calendar  months  from  the  filing  of  such  petition  for  dis- 
charge as  aforesaid,  if  it  should  appear  to  such  Court 
that  the  said  insolvent  had  acted  fairly  and  honestly 
towards  his  creditors,  and  unless  creditors  to  the  amount 
of  one-sixth  in  number  and  value  of  the  debts  that  should 
have  been  established  in  such  Court  should  have  given 
notice  of  their  dissent  as  aforesaid,  or  unless  a  fiat  in  bank- 
ruptcy (not  being  a  fiat  issued  under  the  provisions  of 
the  acts  to  provide  for  the  relief  of  insolvent  debtors  in 
the  JSast  Indies)  should  have  been  sued  out  in  England 
against  such  insolvent  wiChin  the  time  thereinafter  pro- 
videdy  such  Court  should  be  authorized  and  empowered 
to  order  the  discharge  of  the  insolvent  from  liability  for 
debts,  claims  and  demands  of  and  against  such  insolvent, 
and  that  such  order  should  operate  (save  as  thereinafter 
provided)  as  a  release  and  discharge  from  all  debts, 
claims  and  demands  for  which  such  insolvent  was  liable 
at  the  time  of  his  petition  for  relief  being  filed,  or  of  any 
such  act  of  insolvency  committed  as  aforesaid  (as  the 
Case  might  be),  and  whether  within  the  limits  of  the  charter 
or  elsewhere,  and  whether  such  debts,  claims  and  de- 
mands should  or  should  not  have  been  established  in 
such  Court  as  aforesaid  ;  provided  nevertheless,  that 
such  order  should  not  operate  as  a  release  or  discharge 
of  any  person  who  was  partner  with  such  insolvent,  or 
jointly  bound  or  liable  with  him. 

The  4th  section  provides  "  that  any  such  insolvent 
trader  who  shall  not  be  made  a  bankrupt  under  the  pro- 
visions 
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visions  of  the  said  act  for  the  relief  of  insolvent  debtors  I860, 
in  the  £kut  Indies,  or  of  any  other  act  passed  or  here-  \^^^^ 
after  to  be  passed  respecting  insolvent  debtors  in  the  Gordon. 
East  Indies,  if  he  shall,  after  such  order  for  his  discharge 
shall  have  been  made  as  aforesaid,  be  arrested  or  have 
any  action  brought  against  him  for  any  debt,  claim  or 
demand  for  which  he  was  so  liable  as  aforesaid,  either 
within  the  limits  of  the  charter  of  the  said  united  com- 
pany or  elsewhere,  shall  be  discharged  upon  common 
bail,  and  may  plead  in  general  that  the  cause  of  action 
accrued  before  he  became  insolvent,  and  may  give  this 
act  and  the  special  matter  in  evidence,  and  such  order  as 
aforesaid,  duly  sealed  with  the  seal  of  the  said  Court, 
shall  be  sufficient  evidence  in  all  Courts  and  places  what- 
soever of  all  the  proceedings  precedent  to  such  order 
being  made  and  of  the  same  being  duly  obtained.** 

It  was  in  1835,  that  George  James  Gordon  petitioned 
the  Court  for  the  Relief  of  Insolvent  Debtors  at  Calcutta 
for  his  discharge  under  the  4  &  5  Will,  4,  c.  79,  and  the 
above-mentioned  order  of  the  23rd  of  April,  1836,  the 
operation  of  which  was  the  subject  of  the  appeal,  noticed 
the  filing  of  the  petition,  and  that  due  notice  thereof  had 
been  given  according  to  the  provisions  of  the  4  &  5 
WiU.  4,  c.  79,  s.  1.  It  also  referred  to  a  preliminary 
order  made  in  the  matter  of  the  petition  on  the  7th  of 
February,  1835,  directing  that  the  petition  should  be 
received  and  filed,  and  that  the  principal  officer  of  the 
Court  should  cause  a  notice  of  the  petition  having  been 
filed  to  be  forthwith  inserted  in  the  Gazette  published 
at  Calcutta,  at  the  presidency  of  Fort  William,  in  Ben- 
gal;  and  also  directing,  pursuant  to  the  7th  section  of 
the  act,  that  the  principal  officer  of  the  Court  should, 
without  delay,  transmit  to  the  Court  of  Directors,  by 
different  ships,  two  or  more  copies  of  the  schedule  filed 

Vol.  1—3.  D  D  D.F.J.  by 
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1860.  by  the  testator.  The  order  then  proceeded  as  follows : — 
**  And  also  upon  reading  a  petition  of  the  said  Oeorge 
James  Gordon,  filed  this  day,  praying  that  the  said 
Qeorge  James  Gordon  be  relieved  and  discharged  from 
all  debts,  claims  and  demands  for  which  the  said  George 
James  Gordon  was  liable  at  the  time  of  the  said  original 
joint  schedule  being  filed  on  the  18th  day  of  May,  1833, 
aforesaid ;  and  also  upon  reading  a  certificate  that  notice 
had  been  published  in  the  Calcutta  Gazette,  and  upon 
proof  that  the  Calcutta  Gazette  ior  iht  month  of  March, 
1835,  had  been  duly  forwarded  to  the  Court  of  Directors, 
and  of  the  insertion  of  notice  in  the  London  Gazette; 
and  on  reading  an  affidavit  of  Thomas  Hobroyd,  esq., 
the  assignee  of  the  estate  and  efiects  of  the  said  George 
James  Gordon,  sworn  this  day,  an  order  made  in  this 
matter  on  Saturday,  the  g8ih  day  of  September,  1833, 
whereby,  in  pursuance  of  the  38th  section  of  the  act 
9  Geo.  4,  c.  73,  intituled  '  An  Act  to  provide  for  the  Re- 
lief of  Insolvent  Debtors  in  the  East  Indies^  tfie  Court 
did  adjudge  that  the  said  George  James  Gordon  was 
entitled  to  the  benefit  of  the  said  act  as  to  the  several 
debts  and  sums  of  money  due  or  claimed  to  be  due  at  die 
time  of  the  filing  of  the  schedule  of  the  said  George 
James  Gordon  from  the  said  George  James  Gordon  to 
the  several  persons  named  in  his  schedule  as  creditors 
for  the  same  respectively,  or  for  which  such  persons  have 
given  credit  to  the  said  George  James  Gordon  before  the 
time  of  filing  such  schedule,  and  which  were  not  dien 
payable,  and  as  to  the  claims  of  all  other  persons  not 
known  to  the  said  George  James  Gordon  at  the  time  of 
the  said  adjudication,  who  might  be  indorsers  or  holders 
of  any  negotiable  security  set  forth  in  such  schedule; 
and  also  upon  reading  a  certificate  of  John  Franks,  esq., 
tlie  chief  clerk  of  the  Court,  whereby  it  appears  that  be 
forwarded  to  the  solicitor  of  the  Honorable  the  East 
India  Company  two  copies  of  the  schedules  filed  by  the 

said 
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said  George  James  Qordon  as  well  of  his  joint  as  of       1860. 
bis  separate  esta^  and  effects ;  and  that  no  creditors  or      *^^^ 
creditor  of  the  said  George  James  Gordon,  either  alone     Qoepom. 
or  as  a  partner  with  any  other  person  or  persons,  or 
either  within  the  limits  of  the  East  India  Company's 
charter  or  elsewhere,  hath  given  notice  to  this  Court  of 
their,  his  or  her  dissent  from  the  said   George  James 
Gordon  having  bis  discharge : — It  is  ordered,  pursuant 
to  the  terms  of  the  4  &  5  Will.  4,  c.  79,  s.  1,  that  the  said 
George  James  Gordon  be  and  he  is  hereby  discharge4 
from  liability  for  debts,   claims  and  demands   of  and 
gainst  the  said  George  James  Gordon.'* 

The  fepresentatives  of  Colonel  Mouat  received  various 
dividends  under  the  insolvency,  but  a  large  balance  re- 
mained unpaid. 

G.  J.  Gordon  returned  to  England  in  the  early  part 
of  1844,  aod  died  there  in  February,  1853.  His  ex- 
ecujtprs,  on  the  27th  March,  1855,  obtained  an  order  of 
^lii  Cour»  mider  the  13  &  14  Vict.  c.  35,  s.  19,  which 
t^ippowers  the  Court,  on  the  application  of  executors  or 
administrators,  to  make  an  order  upon  motion  or  petition 
of  course  for  taking  an  account  of  the  debts,  and  lia- 
bilities of  deceased  persons,  and  gives  liberty  to  any 
person  claiming  to  be  a  creditor  to  apply  to  the  Court 
jl»y  motion  for  the  allowance  of  any  claim  not  wholly 
a)}pwed  by  the  Master,  and  to  the  executors  or  adminis- 
trators 1^0  move  for  the  disallowance  of  ^ny  debt  or  claim 
allowed  by  the  &f  aster. 

lender  this  ordepr  tbe  Chief  Clerk,  by  his  separate 

certificate,  certified  that  a  balance  of  18,811/.  14s.  2d 

waa  due  from  the  estate  of  G. «/.  Gordon  to  the  reprer 

fientativje  of  Cplonel  Mouat.    The  executors  of  Gordon 

D  D  2  took 
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1860.        took  out  a  summons  to  vary  the  certificate  by  disallow- 
^^^      ing  the  debt,  and  upon  the  hearing  of  the  summons  the 
Gordon.      Master  of  the  Rolls  made  the  order  appealed  against. 

Mr.  Selwyn  and  Mr.  O.  W.  Collins,  for  the  represen- 
tative of  Colonel  MouaL 

The  4  &  5  Will.  4,  c.  79,  is  not  applicable  to  this 
case,  Mr.  Oordon  not  having  been,  at  the  time  of  pass- 
ing that  act,  a  trader  "who  now  is  an  insolvent  debtor 
within  the  intent  and  meaning  of  the  act  9  Oeo,  4,  c.  TS."* 
The  words  of  the  later  statute  are  not  retrospective  so  far 
as  regards  insolvent  debtors,  and  the  insolvent  debtors 
pointed  to  in  the  act  must  be  limited  to  those  then  in- 
solvent or  afterwards  becoming  so.  The  person  desig- 
nated by  the  expression  "  now  is  insolvent,"  is  any  person 
in  the  position  of  an  insolvent  debtor,  but  whose  insol- 
vency was  pending,  and  had  not  been  finally  adjudicated 
upon ;  that  is,  any  person  who  had  then  been  adjudged 
to  be  insolvent,  provided  no  final  order  had  been  made 
in  the  matter  of  his  insolvency.  Thp  testator  was  then 
an  insolvent  debtor,  in  whose  case  everything  had  been 
done  and  concluded  by  the  final  order  of  the  28th  Sep- 
tember,  1833.  After  that  order  was  made,  his  future 
property  did  not  vest  in  the  assignee  of  the  Court,  but 
in  himself,  subject  only  to  any  proceeding  by  his  credi- 
tors. The  order  of  the  23rd  April,  1836,  is  defective. 
It  does  not  set  out  the  facts  required  to  be  shown  by  the 
statute.  There  does  not  appear  to  have  been  any  afli- 
davit  showing  to  the  Court  that  the  alleged  insolvent 
had  acted  fairly  and  honestly  towards  his  creditors. 
The  special  jurisdiction  given  by  the  statute  does  not 
therefore  appear  on  the  face  of  the  order,  so  as  to  make 
it  available  as  evidence  under  the  4th  section  of  the 
statute.     The  order,  to  be  valid,  must  strictly  follow  the 

erms 
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terms  of  the  statute  giving  the  jurisdiction,  particularly  I860, 

where,  as  in  the  present  case,  it  is  intended  to  operate  ^-^v-^*^ 

as  a  release  to  the  after-acquired  property  of  the  insol-  Gordoh. 
vent. 

They  referred  to  Watson  v.  Humphrey  (a) ;  Christie 
V.  Unwin  {b) ;  Lee  v.  Rowley  (c) ;  Clagget's  Case  {d). 

Mr.  iZ.  Palmer  and  Mr.  Cotton  for  the  representatives 
of  G.  J.  Gordon,  were  not  called  upon. 


TTie  Lord  Chancellor, 

I  am  of  opinion  that  the  order  of  the  Master  of  the 
Rolls  was  right.  It  seems  to  me  that  the  legislature  in- 
tended to  transfer  the  power  of  giving  an  absolute  dis- 
charge to  insolvent  traders  in  India  from  the  creditors  to 
the  Court  It  rested  with  the  creditors  under  the  statute 
9  Gfo,  3,  c.  73,  unless  there  were  effects  giving  a  dividend 
to  a  certain  amount ;  but,  according  to  a  policy  that  has 
prevailed  of  late  times,  it  has  been  thought  fit  that  the 
power  should  be  in  the  hands  of  a  court  of  Justice  rather 
than  with  the  creditors ;  and  with  that  view  it  seems  to 
me  that  the  statute  4  &  5  Will.  4,  c.  79  was  passed  \ 
and  that  applies  to  those  who  were  insolvent  debtors  at 
the  time  that  the  act  passed. 

Now  Mr.  Gordon  was  then  a  debtor ;  he  was  insolvent, 
and  owed  the  money  because  his  discharge  under  the 
statute  9  Geo.  4,  c.  73,  was  only  a  protection  to  his  per- 
son within  certain  local  limits,  but  the  debt  remained  in 
full  vigour  in  so  &r  as  it  was  not  satisfied  by  the  receipt 
of  dividends.   Therefore  he  was  an  insolvent  debtor,  and, 

being 

(a)  10  Eich.  781.  (c)  8  £//.  4-  B.  857. 

(b)  MA.i^E.  373.  {d)  2  Bank.  ^  Ins.  Cat.  lOT. 


892  CASES  IN  CHANCERY* 

1860.       being  an  insolvent  debtor,  I  think  he  comes  within  the 

^'"^      scope  of  the  4  &  5  Will.  4,  c.  79,  and  is  entitled  to  take 
In  re  '^  ' 

Gordon,     advantage  of  it ;  and  therefore,  if  he  is  dischai^d  pro- 
perly under  that  statute,  the  debt  is  extinguished. 

Mr.  Collins  has  ingeniously  argued  that  the  order  is 
bad ;  and  if  it  were  not  for  the  4th  section,  by  which 
such  subtleties  are  obviated,  there  might  have  been  a 
great  deal  in  what  has  been  argued  t  but  by  that  section 
it  is  provided,  ''  And  such  order  as  aforesaid,  duly  sealed 
with  the  seal  of  the  said  Court,  shall  be  sufficient  evi- 
dence in  all  courts  and  places  whatsoever,  of  all  the  pro- 
ceedings precedent  to  such  order  being  made,  and  of  the 
same  being  duly  obtained.**  Now  it  is  ''such  order.'* 
Therefore,  we  must  look  back  to  see  what  that  order  is, 
and  I  think  it  is  the  one  first  mentioned  in  the  first  sec- 
tion of  the  act  of  parliament,  which  sayd  that  the  Court 
may  ordei*  **  the  discharge  of  ^uch  insolvent  froik)  liability 
for  debts,  claims  and  demands  of  and  against  lluch  itisol- 
vent  ;**  and  then  immediately  follows,  **  sueh  order  shall 
operate  as  a  release.*'  Therefore  the  order  here  tt^nt 
is  the  order  directing  that  he  shall  be  discharged.  There 
is  that  order  in  the  present  casi?,  because  it  does  i^uir^ 
him  to  be  discharged ;  and  I  think  that  the  necessity  ift 
thus  obviated  of  setting  but  ui>on  th^  fkce  of  the  ord^ 
all  the  requisites  that  would  be  necessary  for  givitig  the 
Court  jurisdiction,  and  that  this  order,  which  is  sealed 
by  the  Court,  and  is  an  order  for  his  discharge,  is  suffi- 
cient evidence  in  all  courts  ai^  places  whatsbevet  of  all 
the  proceedings  precedent  to  such  order  heltig  made)  litid 
t>f  the  satiie  being  duly  obtained.  Thetefore  I  think  it 
is  the  same  a^  if  all  the  requisites  givihg  the  Court  juris- 
^ictioh  to  grant  the  order  had  beien  ejcpressly  set  dikt  dn 
the  face  of  it ;  that  the  order  is  good  ex  facie ;  and  that 
the  Master  of  the  Rolls  properly  varied  the  certificate  of 

the 
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the  Chief  Clerk,  and  held  that  the  debt  was  barred  by        18G0. 
the  discharge  under  the  second  act  of  parliament.  i^^^ 

Gordon. 

7%«  Lord  Justice  Knight  Bruce. 

I  agree,  thinking  it,  however,  a  material  circumstance 
that  at  the  time  when  the  act  which  is  under  considera- 
tion passed,  the  debtor  was,  under  his  former  insolvency, 
in  a  position  analogous  to  that  of  an  uncertificated 
bankrupt,  with  protection  to  his  person,  but  subject  to  a 
liability  to  have  all  his  property  taken  from  him.  There- 
fore I  consider  that  he  was  within  the  description  of  an 
insolvent  at  the  time. 


The  Lord  Justice  Turner. 

I  also  agree.  It  seems  to  me  plain,  upon  the  con- 
struction of  the  act  of  the  4  &  5  Will.  4,  c.  79,  that  it 
was  intended  to  extend  the  powers  given  by  the  9  Geo.  4, 
c.  73,  so  as  to  enable  the  Court  to  discharge  insolvent 
debtors  who  had  to  a  certain  extent  obtained  the  benefit 
of  the  act  of  9  Geo.  4,  c.  73 ;  that  intention  is,  I  think,  to 
be  collected  clearly  from  the  recitals  of  the  act,  referring 
as  those  recitals  do  in  terms  to  the  intention  **  to  extend 
and  add  to  the  provisions  of  the  said  acts,  so  as  to  give 
to  insolvent  debtors,  being  traders,  who  shall  have  acted 
fairly  and  honestly  towards  their  creditors,  an  additional 
and  more  complete  discharge,  and  also  to  render  more 
eflfectual  the  means  of  obtaining  such  discharge,  and  at 
the  same  Ume  to  preserve  to  such  insolvent  debtors 'such 
relief  as  is  already  afforded  by  the  said  recited  acts." 
The  intention  seems  to  be  at  the  same  time  to  give 
the  relief  already  aflTorded,  and  also  to  add  to  and  ex* 
Itfnd  that  relief.  With  reference  to  the  objection  taken 
as  to  the  form  of  the  order,  it  seems  to  me  not  immate- 
rial to  observe  that  this  order  does,  in  truth,  upon  the 

face 
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In  re 
Gordon. 


face  of  it^  mention  this  gentleman  not  merely  as  a  trader, 
but  as  a  trader  seeking  the  benefit  of  the  act  of  parlia- 
ment passed  in  the  9th  year  of  his  late  Majesty's  reign, 
intituled,  *'An  Act  to  provide  for  the  Relief  of  InsoWent 
Debtors  in  the  JSast  Indies."*  I  think,  therefore,  that 
upon  either  point  this  petition  of  appeal  roust  be  dis- 
missed. 


HODGSON  V.  CLARKE. 

rilHIS  was  an  appeal  from  the  construction  put  by 
Vice-Chancellor  Stuart  upon  a  bequest  of  4,000/. 
to  trustees  upon  trusts,  after  the  decease  of  the  testator's 
widow,  thus  expressed  **  to  pay  the  interest  and  dividends 
thereof  to  my  brother  James  Clarke  during  his  life,  and 
A  testator  be-  f^^^  &nd  after  his  decease,  upon  trust  to  pay  or  divide 
the  principal  sum  unto  or  equally  between  the  child  or 
children  of  my  said  brother  living  at  his  decease  (except 
Tliomas,  his  eldest  son),  and  the  issue  then  living  of 
any  (except  the  said  Thomas)  then  dead,  such  issue 
taking  their  parent's  share  only." 


Jan.  26. 

Before  The 

Lord 
Chancellor 

Lord 
Campbkll 
and  The 
Lords  Jus- 
tices. 


queatlied 
4,000/.  ID 
trust  for  his 
brother  for 
life,  aod  after 
his  decease 
upon  trust  to 
|iay  or  divide 
the  principal 
sum  unto  or 
equally 
between  the 
child  or  chil- 
dreu  of  the 


The  question  was,  whether  the  exception  referred 
to  Robert  Addison  Clarke,  the  eldest  son  of  the  testa- 
tor's, brother,  or  to  Thomas  Clarke,  his  youngest  son,  or 


arWs^dcceaM   ^^^  ^^'^  '^^  uncertainty.      It  arose  upon  the  petition 

except  Thomai  of  Thomos,  presented  after  the  death  of  the  testatorV 
(his  eldest  son),  .« 

and  the  issue  WidOW, 

then  living  of 

any  (except  the  said  Thomat)  then  dead,  vuch  issue  taking  threir  parent*s  share  only. 
It  was  shown  by  parol  evidence,  that  Thomat  was  the  voungest  son  of  the  testator's 
brother  at  his  decease ;  and  that,  to  the  tesUtor*s  knowledge,  when  he  made  his  will  the 
eldest  son  of  his  brother  was  possessed  of  a  large  fortune,  while  the  youngeet  and  other 
children  were  unprovided  for.  HeU,  that  the  eldest  son,  and  not  Thoma$,  was  the  aos 
intended  to  be  excepted. 
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widow,  for  payment  to  the  Petitioner  of  one-third  of  the 
fund  bequeathed  in  trust  for  the  children  of  the  testator's 
brother  James^  on  the  ground  that  the  eldest  son  of 
Jamts  was  not  entitled  to  participate  in  the  benefit  of 
the  bequest. 

In  support  of  the  petition,  evidence  was  adduced 
showing  that  the  testator's  brother  had  four  children; 
— Robert  Addison  Clarke,  the  eldest ;  Thomas  Clarke, 
the  youngest ;  one  other  son  and  a  daughter ;  that  the 
eldest  son  was,  to  the  knowledge  of  the  testator,  en- 
titled to  a  fortune  of  ^,000/.  a  year  under  the  will  of  his 
maternal  grandfather,  while  Thomas  was  also,  to  the 
knowledge  of  the  testator,  totally  unprovided  for,  and 
that  there  was  no  known  reason  why  ThomBs  should 
have  been  excluded. 

The  Vice-Chancellor  held  the  bequest  void  for  un- 
certainty. The  case  is  reported  in  the  first  volume  of 
Mr.  Giffard*s  Reports  (a). 

The  daughter  appealed. 

Mr.  Malins  and  Mr.  Jessel  in  support  of  the  appeal. 

It  is  submitted  that  the  fund  in  question  is  divisible 
into  thirds,  and  not  into  fourths  as  declared  by  the  order 
of  the  Vice-Chancellor.  A  bequest  ought  not  to  be 
held  void  for  uncertainty  if  the  Court  has  the  means  of 
arriving  at  a  reasonable  degree  of  certainty  as  to  the  in- 
tention; Adams  v.  Jones  {b).  The  ambiguity  here  is  not 
apparent  on  the  face  of  the  will,  but  arises  wholly  out  of 
the  circumstances  disclosed  by  extrinsic  evidence,  and 
may  therefore   be  removed  by   evidence   of  the   same 

nature ; 

(a)  Page  139.  (6)  9  Hare,  485. 


CASES  IN  CHANCERY. 


I860. 


nature  ;  and,  at  all  events,  the  Court  may  and  it  bound 
to  place  itself  in  the  same  situation  as  to  knowledge  of 
surrounding  facts  as  the  testator  was,  so  far  as  the  circum- 
stances of  the  case  admit ;  Doe  d.  Le  Chevalier  v.  Huth' 
waite  (a) ;  Bradshaw  v.  Bradshawijb) ;  Lord  Camoys  ▼. 
SlundeU{c),  The  evidence  here  shows  that,  to  the  know- 
ledge of  the  testator,  the  eldest  son  was  amply  provided  for, 
while  Thomas,  the  youngest,  was  wholly  unprovided  for^ 
and  that,  therefore,  the  mistake  in  the  will  is  in  the  name 
and  not  in  the  description.  The  circumstance  that  in 
the  latter  part  of  the  gift  the  name  Thomcts  is  repeated 
Weighed  with  the  Vice-Chancellor.  This,  however, 
occurred  also  in  some  of  the  cases  which  have  been 
cited,  and  all  that  can  be  inferred  from  it  is  that  the 
testator,  In  writing  the  name,  did  not  make  a  mere 
slip  of  the  pen,  but  meant  deliberately  to  write  it  The 
evidence  shows  that  the  testator  had  but  little  commu- 
nication with  the  family  of  his  brother,  and  that,  though 
aware  of  the  ample  provision  for  his  eldest  nephew,  htf 
might  very  well  be  mistaken  as  to  his  name* 


Mr.  Birkbech,  for  the  Petitioner  TTiomas,  the  youngest 
son  of  the  testator's  brother  James,  took  the  same  course 
of  argument. 


Mr.  Hobhouse  for  Robert  Addison  Clarhe. 

In  the  cases  which  have  been  cited,  there  was  a 
scheme  of  disposition  appearing  upon  the  will  or  in- 
strument itself,  which  weighed  much  with  the  Court  in 
coming  to  a  conclusion  as  to  whether  the  error  was 
in  the  description  or  in  the  name.  That  is  not  bo  in 
the  present  case,  and  the  extrinsic  evidence  is  not,  it 

is 


(a)  3  B.  4-  ^.  632. 

(6)  2  r.  4-  C.  Exch,  72. 


(f)  iH.of  L.  Cai.  778. 
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is   submitted,   sufficient   to   explain   tlie  ambiguity   in        1860. 
question.      That   being   so,  the  exception  must  neces 
sarily  fail  for  uncertainty ;  Drake  v.  Drake  (No.  2)  (a). 


Hodgson 
Clarkb. 


Mr.  Jessel:  That  case  is  under  appeal  to  the  House 
of  Lords. 

Mr.  Malins  in  reply. 

The  Lord  Chancellor. 

i  am  of  opinion  that  the  order  under  appeal  ought  not 
to  be  affirmed.  The  question  in  this  case  arises  upon  a 
latent  ambiguity,  and  it  was  very  properly  conceded  by 
Mr.  Hobhouse  that  parol  evidence  was  admissible  of  the 
cifcumstances  existing  at  the  date  of  the  will  for  the 
purpose  of  arriving  at  what  the  intention  of  the  testator 
iilnks.  That  evidence  has  been  admitted ;  and  it  has  been 
proved,  and  is  not  disputed,  that  Robert  Addisofi  Clarke, 
at  that  time,  had  a  considerable  family  estate  ahd  was 
amply  provided  for ;  that  the  two  other  sons  of  JameB 
Clarke  were  wholly  unprovided  for;  and  that  these  facts 
were  known  to  the  testator.  Under  these  circumstances 
it  seems  to  tne  that  we  cannot  treat  the  exception  as  a 
nullity,  and  read  the  gift  as  if  no  such  exception  had 
beeto  made,  but  that  we  are  bound  to  determine  whether 
the  name  or  the  description  of  the  person  intended  to  be 
excluded  is  to  prevail.  It  appears  to  me  that,  whether 
we  consider  the  case  upon  its  own  circumstances  merely, 
or  in  connection  with  the  cases  which  have  been  cited, 
the  strict  conclusion  is  that  the  description  ''  eldest  son** 
of  the  person  intended  to  be  excluded,  and  not  the  name, 
must  prevail ;  and  that  the  plain  intention  of  the  testator 
was  that  the  property  should  be  divided  equally  in  thirds 
between  the  younger  children  of  his  brother  James, 

The 
{a)  25  Beav.  642. 


Clabkb. 
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The  Lord  Justice  Knight  Brucb.    I  am  of  the 


,,    ^  same  opmion. 

Hodgson 


The  Lord  Justice  Turner. 

I  also  agree  in  the  conclusion  which  has  been  arrived 
at.  There  can  be  no  doubt  that  in  cases  circumstanced 
as  the  present  is  parol  evidence  of  the  motive  of  the  tes- 
tator in  making  the  exception  is  admissible.  The  only 
question  that  can  arise  in  such  cases  seems  to  me  to  be, 
whether  the  parol  evidence  adduced  is  or  is  not  sufficient 
to  enable  the  Court  to  say  what  the  intention  of  the  tes- 
tator was.  Now  as  regards  Robert  Addison  Clarke^  the 
circumstances  disclosed  by  the  evidence  clearly  point 
to  a  competent  motive  for  his  exclusion  by  the  testator ; 
but  a6  to  the  three  other  children  o(  James  Clarke,  no 
such  ground  for  exclusion  is  shown.  Upon  the  result 
of  the  evidence  I  think  there  is  sufficient  to  show  that 
the  testator  has  made  a  mistake  in  the  name  and  not  io 
the  description  of  the  nephew  to  be  excluded  from  the 
benefit  of  the  bequest. 

As  the  testator  has  created  the  difficulty^  and  the  fond 
has  not  been  set  apart,  the  costs  of  all  parties,  including 
the  costs  of  the  appeal,  must  be  paid  out  of  the  estate. 
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THOMSON  V.  SHAKESPEAR. 

Jan.  26,  28. 
rilHIS  was  the  appeal  of  the  Plaintiffs  from  the  decision     Before  The 

■*•     of  Vice-chancellor  Wood,  holding  that  gifts  of  ^^^^^^ 

2,5001.,  and  of  an  annuity  of  60/.  per  annum  contained  Lord 

in  the  y^l\  of  John  Shakespear,  the  testator  in  the  cause,  ^^^dThe 

were  void,  and  dismissing  the  bill  with  costs.  Lords  Jui- 

TICRl. 

1  .      ,  «  ^  testator  be- 

The  facts  of  the  case  are  fully  stated  in  the  report  of  queathed 

the  hearing  of  the  cause  before  the  Vice-Chancellor,  con-  f;^it^'s*aiid* 

tained  in  Mr.  Johnson's  Reports  (a).  executors,  to 

be  laid  out  by 
them  with  the 
In  1848,  the  house  at  Slratford-on-Avon,  known  as  concurrence  of 

the  birth-place  of  William  Shakspeare,  and  a  small  plot  scribed  in  the 

of  contiguous  land,  were  purchased  for  3,800/,  out  of  a  ^^'  ••  ''^^ 
^  V  r  '  trustees  of 

fund  provided  by  public  subscription,  and  conveyed  to  a  Shaktpeare't 

body  of  gentlemen  forming  a  committee,  called  Shahs-  j!°"»f»  >" 

peart  s  Birth-place  Committee.  museum  at 

Shakspeare*i 
house,  and  for 
The  principal  objects  of  the  purchase  were  to  restore  ««<^h  other 

the  house  in  which  the  poet  was  born  to  the  condition  in  [hetrustees of 

which  it  was  at  the  time  of  his  birth,  to  isolate  it,  and  ^^^,^^}}  *"  . 

i.        1  .        t  .  1     11    1         1.  .  ri.  1      their  discretion 

to  found  a  museum  in  which  all  the  editions  of  his  works  should  think 

and  all  portraits^  sculptures,  and  manuscripts,  illustrative    y—^g  ^fr 

of  his  works,  might  be  collected,  and  which  might  also  eirin^  effect  to 

serve  as  a  residence  for  a  custodian  of  the  house  and  andTedso 

museum.  gave  a  rent- 

charge  for  the 

A  correspondence  took  place  between  the  testator  and  cusuSlan.  * 

the  Shaktpeare't 
(a)Page6\2.  house  had 

been  pur- 
chased by  means  of  the  contributions  of  numerous  subscribers,  and  the  testator  had 
by  deed  vested  a  sum  of  money  in  trustees  for  the  purpose  of  preservfng  the  house 
from  decay.      Hetdf  that  the  gifts  in  the  will  could  not  be  supported  either  as  cha- 
ritable, or  for  the  benefit  of  private  persons. 
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I860.       the  committee  with  reference  to  the  different  objects  con- 
^'^^^^"^^      templated,  from  which  it  appeared  that  they  were  such 
ly,  as  he  approved  of  and  was  disposed  to  aid.     Eventually 

Shakbspbar.  j[jg  testator,  with  a  view  to  the  promotion  of  those  ob- 
jects, contributed  a  sum  of  2,500/.,  to  be  expended  in 
the  manner  prescribed  by  an  indenture,  dated  the  18th 
July,  1856,  and  made  between  the  testator  of  the  one 
part,  and  the  Plaintiffs  (the  members  of  Shakspeare*$ 
birth'place  committee)  of  the  other.  This  deed  recited 
the  purchase  and  conveyance  above  mentioned,  and  that 
the  testator,  *•  being  desirous  of  honoring  the  birth-place 
of  the  poet  Shakspeare,  and  of  preserving  the  same  from 
decay  and  injury,'*  had  agreed  to  pay  2,500/.  to  be  held 
and  applied  by  the  Plaintiffs  upon  and  for  the  trusts 
thereinafter  declared.  The  indenture  then  witnessed  as 
follows : — "  In  pursuance  of  the  said  desire,  and  in  consi- 
deration of  the  premises,  it  is  hereby  agreed  and  declared 
that  the  said  parties  hereto  of  the  second  part,  their  ex- 
ecutors, administrators  and  assigns,  shall  stand  and  be 
possessed  of  and  interested  in  the  s^id  sum  of  3,500/.  so 
.  appropriated  and  paid  as  aforesaid,  upon  trust  that  they 
the  said  parties  hereto  of  the  second  part,  and  the  sur- 
vivors and  survivor  of  them,  and  the  executors  or  admi- 
nistrators of  such  survivor  (hereinafter  called  the  trustees 
or  trustee)  shall  apply  the  said  sum  of  2,500/.,  or  such 
part  thereof  as  may  be  necessary  for  or  towards  the  pur- 
chasing and  the  payment  of  any  or  all  of  the  expenses  of 
and  incidental  to  the  purchasing  on  any  reasonably 
terms  and  of  the  obtaining  the  conveyance  of  the  next 
adjoining  hereditaments  on  the  east  and  north-west  sides 
of  the  said  birth-place,  to  be  conveyed  unto  and  to  the 
use  of  such  persons  or  person  as  the  said  trustees  or 
trustee  shall  direct,  but  nevertheless  to  the  end  and  in- 
tent that  the  same  premises  may  for  ever  go  along  and 
be  enjoyed  with  and  as  appurtenant  to  SAakspeare's 
birth-place ;  and  after  the  payment  of  the  said  purchase- 
money 


Shakkspbar. 
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money  and  expenses,  and   the  costs  and   expense  of       1860. 
pulling  down  the  same  premises  so  to  be  purchased  as      j^^^"^^*^ 
aforesaid,  and  of  levelling  and  inclosing  the  ground  v. 

round  the  said  birth-place,  and  also  of  restoring  the  said 
birth-place  to  its  original  state,  or  as  near  thereto  as  the 
said  parties  hereto  of  the  second  part  can  ascertain,  shall 
stand  and  be  possessed  of  the  residue  of  the  said  sum  of 
2f500L  upon  such  trust  and  to  and  for  such  purpose  as 
the  said  John  Shakespear  shall,  by  a  deed  intended  to 
be  prepared  and  executed  by  him  and  the  said  parties 
hereto  of  the  second  part,  declare  and  provide  concern- 
ing the  same.  Provided  always,  and  it  is  hereby  de- 
clared and  agreed,  and  the  said  John  Shakespear  doth 
hereby  direct  that,  in  case  default  shall  be  made  by  him 
in  executing  the  said  deed,  or  declaring  the  trusts  of  the 
residue  of  the  said  sum  of  2,500/.  within  six  calendar 
months  from  the  date  hereof,  that  then  the  said  trustees 
parties  thereto  of  the  second  part  shall  and  may  appro- 
priate and  apply  the  residue  of  the  said  sum  in  or  to- 
wards the  restoration  and  preservation  of  the  said  birth- 
jdace,  as  they  in  their  discretion  and  judgment  shall 
think  necessary  and  proper.** 

By  his  will,  dated  the  17ih  November,  1856,  the  testa- 
tor, among  other  things,  gave  and  bequeathed  as  fol- 
lows:— 

"  I  give  to  my  said  trustees  and  executors,  out  of  ray 
personal  estate,  and  before  any  other  legacies,  the  sum 
of  2,500/.,  to  be  laid  out  by  them  as  they  shall  think 
fit,  with  the  concurrence  of  the  trustees  of  Shaks- 
peare*8  house,  already  sanctioned  by  me,  in  forming  a 
museum  at  Shahspeare's  house,  in  Stratford,  and  for 
such  other  purposes  as  my  said  trustees  in  their  dis- 
cretion shall  think  fit  and  desirable  for  the  purpose  of 
giving  effect  to  my  wishes.      I  direct,  moreover,  that, 

out 


Sbakbipear 
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1860.        out  of  the  rents  of  the  LangUy  Priory  estate,  the  sum 
^  of  30/.  half-yearly,  namely,  on  the  £4th  day  oi  June  and 

V.  on  the  24th  day  of  December  of  each  year  following  my 

decease  be  applied  to  the  wages  of  a  keeper  or  guar- 
dian, whose  duty  it  shall  be  to  reside  at  Stratfordron' 
Avon,  near  Shakspeare's  reputed  birth-place,  attend  the 
visitants,  and  ofiTer  to  them  a  bound-up  volume,'With  pen 
and  ink,  to  inscribe,  on  certain  conditions,  such  lines,  in 
verse  or  prose,  as  the  fancy  of  each  visitant  may  induce 
to  write ;  and  I  will  that  this  half-yearly  payment  be  a 
rent-charge  for  ever  upon  the  Langley  Priory  domain, — 
consisting  of  the  mansion  house  and  550  acres  or  there- 
abouts of  land  adjoining." 

The  testator  never  executed  any  deed  for  declaring, 
nor  did  he  in  anywise  declare  the  trusts  of  the  residue 
of  the  2,500/. 

He  died  on  the  9th  of  June,  1858,  and  the  executors 
declined  to  concur  with  the  Plaintiffs  in  applying  the 
legacy  of  2,500/.  in  accordance  with  the  testator's  wishes, 
without  the  direction  of  the  Court ;  and  they  also  al- 
leged that  the  half-yearly  rent-charge  of  30/.  was  not 
well  charged  upon  the  Langley  Priory  domain. 

The  Plaintiffs  thereupon  filed  the  bill  in  the  present 
suit,  praying  that  the  trusts  of  the  legacy  of  2,500/. 
might  be  ascertained  and  declared  under  the  direction  of 
the  Court ;  that,  if  necessary,  a  scheme  for  the  applica- 
tion thereof  might  be  settled,  and  the  legacy  be  ordered 
to  be  paid  and  applied  accordingly ;  and  that  it  might  be 
declared  that  the  half-yearly  rent-charge  of  30/.  wa* 
well  charged  on  the  Langley  Priory  estate,  and  that  thir 
same  might  be  ordered  to  be  raised  and  applied  iim 
accordance  with  the  will. 

On 
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On  the  8th  December,  1859,  the  cause  was  set  down 
for  bearing  before  Vice-Chancellor  Wood,  when  his 
Honor  made  the  decree  under  appeal. 


Thomson 

V. 
SSAKESPBAft. 


Mr.  Daniel  and  Mr.  Martindale  in  support  of  the 
appeal. 

The  intention  of  these  bequests  was  merely  to  ac- 
complish the  private  purposes  of  the  subscribers  repre- 
sented by  Shakspeare's  birth-place  committee.  Those 
subscribers  having  purchased  the  fee  simple  of  a  par- 
ticular estate  with  particular  objects  in  view,  another 
individual,  approving  of  the  purchase  and  approving  of 
the  objects,  by  his  will  bequeaths  a  sum  of  money  and 
a  rent-charge  to  be  applied  for  the  lawful  purpose  of 
the  improvement  of  the  purchased  estate.  When  the 
museum  was  completed,  the  trust  of  the  property  pur- 
chased by  the  committee  in  1848  was  exhausted,  and 
the  property  purchased  became  the  private  property  of 
the  subscribers  ;  Brings  v.  Penny  (a). 

There  is  here  no  public  or  charitable  trust  expressed, 
nor  can  such  a  trust  be  inferred  from  anything  on  the 
face  of  the  will,  or  in  the  deed  of  1858,  to  which  the 
will  refers.  The  private  character  of  the  gift  is  not 
altered  by  the  subsequent  words,  ''  for  such  other  pur- 
poses as  my  said  trustees  in  their  discretion  shall  think 
fit  and  desirable  for  the  purpose  of  giving  effect  to  my 
withes  ;**  for  these  wishes  must  be  read  as  referring  to 
the  objects  previously  expressed,  and  as  limited  to  the 
formation,  improvement  and  enlargement  of  a  museum; 
Townleyv.  Bedwell{b).  A  trust  for  such  a  purpose  is 
not  too  vague  or  uncertain  for  this  Court  to  execute  by 

means 

(a)  8  Mac.  Sf  G.  A46.  (6)  6  Vet.  194. 

Vol.  1—3.  E  E  D.F.J. 
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means  of  a  scheme ;  Came  v.  Long  (a) ;  Trusteei  of  the 
British  Musettm  v.  White  (b).  The  pfts  in  question  do 
V' "^  not  infringe  the  rule  against  perpetuities,  for  as  they 
SBAKBtpcAR.  j^j.g  made  to  private  individuals,  there  is  nothing  to  pre- 
vent those  individuals  with  the  concurrence  of  the  trus- 
tees from  selling  the  trust  property.  The  concurrence 
of  the  Attorney-General  in  such  a  sale  would  be  un* 
necessary. 

Mr.  Halt,  Sir  Hugh  Caims,  and  Mr.  B.  P.  Roche, 

for  the  Defendants. 

Assuming  the  gifls  to  be  for  private  individuals,  upon 
a  private  trust,  and  not  for  a  charity,  they  are  void  for 
uncertainty.  A  trust  for  the  formation  of  a  museum  is 
not  sufficiently  definite  for  the  Court  to  execute.  The 
objects  of  the  museum  pointed  to  in  the  will  are  not  ex- 
pressly confined  to  the  collection  and  preservation  of 
Shakspearian  relics,  but  the  words  of  gift  are  consistent 
with  a  range  over  every  department  of  art,  science  or 
literature.  It  would  be  impossible  for  the  Court  to  say 
when  there  would  be  default  in  the  performance  of  the 
trusts.  That  difficulty  might  be  met,  perhaps,  in  the 
case  of  a  charity,  by  a  scheme  cy-pr^ :  but  not  so  where 
the  trust  is  a  private  one.  The  gifts,  moreover,  are  not 
simply  for  the  formation  of  a  museum,  but  for  that  and 
such  other  purpose  as  the  trustees  shall  think  desirable, 
in  order  to  give  effect  to  the  testator's  wishes.  The 
words  "  other  purpose "  are  not  necessarily  to  be  con- 
fined to  a  purpose  connected  with  the  formation  of  a 
museum,  but  may  apply  to  one  of  a  different  character. 
The  gifts,  therefore,  are  void  for  uncertainty ;  ElHs  t. 
Selby  (c). 

If 

(fl)  27  Law  J.,  N.  5.,  Ch.  589,        (c)  7  Sim,  352. 
(6)  2  S.  4  5.  594. 
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If  thej  are  not  void  bb  charitable  or  for  uncertainty,        ]1860. 


Thoubq^ 


they  are  lo  at  tending  to  cnsate  a  perpetuity.  The  plain 
objeet  of  the  gift  is  not  merely  to  form  a  museum,  but  to  *^'^v!" 
maintain  it  throughout  all  time  for  the  admission  of  ^Aiu6«p*4*t 
mitofi.  This  is  shovrn  by  the  terms  of  the  gift  of  the 
rent«>charge.  The  testator  cannot  be  supposed  to  have 
intended  a  gift  of  so  much  money  to  the  owners  of 
Skahspeare's  house,  as  would  be  sufficient  to  form  and 
maintain  a  nutseum,  whether  the  museum  was  formed  or 
maintained  or  not.  Lastly,  if  the  gift,  so  far  as  it  relates 
to  the  formation  of  a  museum,  might  be  upheld  as  charit* 
able,  still  the  gifts  are  void,  as  the  discretion  given  to 
the  trustees  extends  to  purposes  of  an  indefinite  nature, 
and  not  charitable. 

They  referred  to  Williami  v.  Ker$haw{a)\  Morice 
T.  25&e  Bishop  of  Dttrham  (6). 

Mr.  Daniel  in  reply  cited  Attomey-General  v.  Step- 
ney (c) ;  17%c  University  of  London  v.  Yarrow  (d). 

The  liORP  Chanopljuob. 

We  must  all  feel  such  an  inclination  in  favor  of  giving 
effect  to  the  bequest,  that  it  is  necessary  to  enter  into  a 
covenant  (as  a  Chief  Justice  once  said  about  entering 
into  a  covenant  about  peerages)  not  to  violate  the  rules 
which  have  governed  the  Courts  on  such  subjects.  All 
must  be  delighted  at  anything  that  can  be  done  to  do 
bofior  to  the  memory  of  such  a  remarkable  man  as 
Bhakspeare;  but  I  think  the  Court  below  came  to  a 
right  conclusion,  that  this  bequest  was  altogether  void. 


It 


(#)  6  CL  if  Fin.  U 1,  n.  (4:)  10  Vet.  22. 

(6)  10  Ves.  522.  (</)  \  DeG.ifJ.  72. 
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18f)0.  It  is  quite  clear  that  it  cannot  be   supported  as  a 

^j;^^^'*^^      charitable  bequest     Mr.  Daniel  did  quite  right  to  aban- 

V.  don  that.    The  great  latitude,  then,  that  has  been  esta- 

Shakbipbar.   biished  with  regard  to  the  construction   of  charitable 

bequests  cannot  apply,  and  this  is  a  bequest  to  indi- 

vidualsy  and  still  upon  a  trust,  not  for  their  own  private 

benefit.     It  is  quite  clear  that  it  was  not  intended  that 

those  who  were  to  have  the  disbursement  of  the  0,500/. 

could  apply  any  portion  of  it  to  their  own  benefit.     It 

was  a  trust,  and  I  think  that  the  cestuis  que  trust  must 

be  considered  to  be  the  subscribers  to  the  fund  with 

which  Shakspeare^s  birth-place  was  purchased.     Then 

that  being  so,  it  seems  to  me  that  it  is  void  in  the  first 

place  for  uncertainty, 

I  think  we  might  get  over  the  alleged  uncertainty  as 
to  the  erection  of  a  museum  at  Shahspeare^s  house,  be« 
cause,  applying  the  common  understanding  to  that  phrase 
*'  museum,'*  we  could  perfectly  well  direct  what  ought  to 
have  been  done,  and  at  Shakspeare's  house,  which  is 
the  locality.  But  then  follows  what  seems  to  roe  to  be 
fatal  to  the  bequests  as  to  private  individuals,  "  and  for 
such  other  purpose  as  my  said  trustees,  in  their  discre- 
tion, shall  think  fit  and  desirable  for  the  purpose  of 
giving  efiect  to  my  wishes."  This  is  something  beyond 
the  formation  of  a  museum,  and  it  is  something  not  ne- 
cessarily ejusdem  generis,  when  this  is  not  to  be  con- 
sidered as  a  charity,  and  then  it  is  *'  for  giving  efiect  to 
my  wishes."  Now,  there  is  nothing  here  to  connect  any 
written  document  with  the  wishes  that  appear  expressed 
on  the  face  of  the  will ;  and  we  cannot  at  all  know  what 
those  wishes  were,  without  violating  the  rules  of  law 
relating  to  the  admission  of  parol  evidence  to  add  to  or 
vary  the  effect  of  the  will.  I  think  that  the  bequest  i» 
clearly  void  for  uncertainty  as  to  this  portion  of  the  des- 
tination of  the  fund. 

But 


Shakrspeaiu 
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'    Bui  if  we  could  discover  or  really  guess  that  it  was        1860.* 

the  real  intention  of  the  testator,  about  which,  as  a  pri-     ^^^ 

^  Thomson 

vate  individual,    I  have   no   doubt,   that  there   should  v. 

be  a  structure  erected  at  Stratford-upon-Avon ^  in  the 
bouse  where  the  immortal  Shakspeare  was  born,  or  near 
it,  and  that  this  should  be  a  museum,  then  it  is  quite 
clear  that  it  was  the  intention  of  the  testator  it  should 
exist  in  specula  saeculorum.  That  intention  is  even 
expressed  on  the  face  of  the  will,  because,  when  you 
come  to  look  at  that  part  in  which  he  charges  the 
estate  with  60Z.  a  year  for  a  custodian,  it  is  quite  clear 
that  was  to  be  perpetual ;  and  if  you  look  to  the  intention 
of  the  testator,  to  be  gathered  from  the  will,  then  his  in- 
tention was  that  this  should  be  laid  out  upon  a  building 
that  was  to  stand  and  be  perpetual  in  memory  of  Shah" 
tpeare.  That  is  a  perpetuity,  and  not  being  a  charity, 
it  is  void. 

It  seems  to  me  unnecessary  to  enter  into  the  various 
cases  that  have  been  very  properly  brought  before  us. 
For  these  short  reasons,  I  am  of  opinion  that  the  appeal 
must  be  dismissed. 

The  LoKD  Justice  Knight  Baucfi, 

It  is  almost,  if  not  altogether,  with  regret  that  I  have 
found  myself  arriving  at  the  same  conclusion. 

I  think  it  clear  of  doubt  that  the  legacy  was  not  given 
beneficially  to  any  person  or  persons  whomsoever,  but 
that  it  was  a  legacy  intended  by  the  testator  to  be  applied 
by  those  to  whom  it  was  given  in  some  manner  otherwise 
than  for  their  own  benefit ;  that  is  to  say,  upon  some 
trust  or  for  some  purpose  in  the  nature  of  a  trust.  If 
that  is  so,  it  must  follow  that,  unless  he  has  sufficiently 
expressed  a  legal  purpose,  the  legacy  wholly  fkils.     Oil 

looking 
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Tbomios 


1860.       looking  at  the  instrument  in  that  point  of  view,  the 
reader  is  struck  at  once  by  the  words  ''and  for  such 
V.  other  purpose  as  tny  said  trustees  in  their  discreUon  shall 

Sramifiae.  ^jjj^j^  g^  ^^^  desirable  for  the  purpose  of  giving  effect  to 
my  wishes.**  If  that  member  of  the  sentence  cannot  be 
connected  with  the  formation  of  a  museum,  the  whole  of 
necessity  fails  for  uncertainty,  and  I  am  not  sure  that  it 
can  be  connected  with  the  formation  of  a  museum.  I  am 
not  sure,  therefore,  that  the  whole  does  not  fail  for  un« 
certainty. 

But  let  it  be  assumed  that,  on  the  true  construction  of 
the  irregular  and  inaccurate  manner  in  which  this  great 
Oriental  scholar  (for  sudh  I  believe  the  testator  was)  has 
expressed  himself  in  writing,  let  it  be  assumed,  as  very 
possibly  it  may  be  quite  right  to  assume  (to  assume  I 
mean  efiectually),  that  the  words  which  I  have  men- 
tioned, namely,  the  words  "  and  for  such  other  purpose 
as  my  said  trustees  in  their  discretion  shall  think  fit  and 
desirable  for  the  purpose  of  giving  efiect  to  my  wishes,** 
are  to  be  connected  with  the  object  of  forming  a  museum, 
and  to  be  restricted  to  such  objects  as  are  intimately  and 
closely  connected  with  the  museum ;  still,  in  that  point 
of  view,  the  object  is  a  museum.  A  museum,  where? 
At  Shakspear^s  house.  But  it  is,  as  I  understand, 
proved,  if  not  admitted,  that  the  property  called  "  Shak" 
speare's  house"  is  not  devoted  to  what  we  call  purposes 
of  mortmain;  that  it  belongs  absolutely  to  certain  per- 
sons, and  that  the  application  of  it  for  any  particular 
purpose  <:annot  be  compelled.  Then  the  question  would 
arise,  or  might  arise,  whether  the  case,  nevertheless,  fidls 
within  those  cases  where  a  gift  for  a  charitable  or  public 
purpose  will  be  supported  by  the  Court  <to  use  our  own 
technical  language)  cy-pr^s,  where  the  particular  node 
to  which  the  testator  has  pointed  cannot  be  used,  cannot 
be  adopted,  cannot  be  applied*    There  are  cases  of  that 

description, 
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description,  of  which  the  case  of  the  Attorney- General  v.  1860. 
Stepney  (a)  is  a  striking  instance,  a  case,  I  have  no  doubt  », 
rightly  decided;  and  therefore,  perhaps,  if  the  object  -  v, 
of  a  museum  could  be  dissociated  from  Shakspeare's 
house,  it  might  be  possible  to  support  the  gift.  But  I 
am  of  opinion  that  this  case  falls  rather  within  the  prin- 
ciple of  the  Attorney-General  v.  Whitchurch  (6),  and 
other  cases  of  that  description,  where  a  particular  place 
is  of  the  essence  of  the  establishment,  and  where  you 
cannot  impute  to  the  giver  an  intention  independent  of 
place.  That  is  my  opinion  upon  this  testator's  will,  and 
under  the  impossibility,  which  as  I  think  exists,  of  imput- 
ing to  him  any  intention  independent  of  place,  you  find 
that  the  place  which  he  has  selected  is  one  not  devoted  to 
charity,  not  devoted  to  any  public  purpose,  and  the  ap- 
propriation of  which  to  any  such  object  as  he  has  pointed 
out  cannot  be  secured. 

For  these  reasons  I  think  that  the  legacy  wholly  fails, 
and  agree  that  the  bill  was  (I  am  almost  sorry  to  say  so) 
properly  dismissed. 

The  Lord  Justice  Turner. 

I  entirely  agree,  and  so  precisely  for  the  same  reasons 
that  have  been  assigned,  that  it  is  quite  unnecessary  for 
me  to  express  them. 

(a)  10  Vet.  22.  (6)  3  Veu  141. 
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^'*- "'  »'•  WYLIE  ».  WYLIE. 

uSTw  WYLIE  V.  ENOHIN. 

TICB8. 

A  British  8ub^   HpHIS   was  an  appeal  by  the  Defendants  £itoAtn  and 
ject  (lomiciled     A      others  from  a  decree  of  Vice-Chancellor  Wood, 
made  a  will  in  declaring  that  Sir  James  Wt/lie,  the  testator  in  the  cause, 
lauJum^d    ^^^  ^'^^  intestate  as  to  all  his  property  in  the  public 
in  Russian        funds  of  Great  Britain, 
fonn,  commen- 
cing with  the 
■tatement  that      The  testator  was  a  native  of  Scotland^  but  was  domi- 

posed  of  all  his  ciled  in  Russia  at  his  decease.     He  possessed  a  large 

property.    He  property  in  Russia,  and  a  sum  of  above  60,000Z.  Consols. 

sale  of  his  land-  He  died  in  1854,  having  made  a  will  valid  according  to 

BiiMi'a^^wMch   I^^^sian  law,  and  written  in  the  Russian  language.     The 

he  specified,      material  parts  of  this  instrument  as  appearing   in   the 

to  make  a  dis*  translation,  of  which  probate  was  granted,  were  as  fol- 

position  of  "the  ]ows  : 

money  pro* 

above,  as  also  "  I>  ^^^   undersigned  actual   privy  councillor  James 

the  whole  of  Wj/lief  being  of  sane  mind  and  clear  memory,  make  this 

which  shall  re*  will,  by  which,  in  case  of  my  death,  I  dispose  of  all  my 

Ster  m*'d"th  °^^^®*^^®  ^^^  immoveable  property  honestly  acquired  by 

in  ready  myself,  in  the  following  manner  :  My  two  stone  buildings 

Wk  biireu,  ^"  5^^"*^®  ^^^^^  Admiralty  Section,  Fourth  Quarter,  with 

belonging  to  all  the  household  establishments  and  different  articles 
me.'    He  then  ,    , 

closed  his  will  belongmg 

with  the  states 

ment  that  as  all  his  property  was  entirely  his  own,  and  acquired  by  himself,  nobody 
had  a  right  to  interfere  with  or  contest  his  dispositions  or  those  of  his  executors.  It 
was  proved  that  *<bank  billets"  were  a  particular  kind  of  Russian  negotiable 
securities.  At  the  time  of  the  testator's  death,  he  had,  beside  his  Russian  propertVi 
a  large  sum  in  the  English  funds.  Held^  that  the  words  "  in  ready  money  and  in 
bank  billets  '*  were  not  merely  words  of  defective  enumeration,  but  a  description  com* 
prising  the  whole  subject  of  the  gift — that  the  description  of  the  gift  being  clear  and 
unambiguous,  the  first  and  last  clauses  of  the  will  were  not  sufficient  to  extend  the 
meaning  of  that  description,  and  that  the  testator's  property  in  the  English  funds  was 
undispMad  of.   • 
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belonging  to  theoQi  with  the  exception  of  such  articles  to 
which  I  shall  give  a  separate  destination,  also  my  pro- 
perty or  estate  situate  in  the  province  of  St  Petersburgh, 
in  the  districts  of  New  Ladoga  and  Schlusselburg,  in 
different  villages,  with  the  peasants  (excepting  only  those 
of  my  serfs  who  for  their  faithful  and  zealous  services  to 
my  person  shall  be  set  free),  and  all  my  woodlands,  with 
farms  and  country  houses,  and  in  general  with  all  the 
economical  establishments  therein,  I  destine  to  be  sold. 
The  money  proceeds  of  all  the  above,  as  also  the  whole 
of  ray  capital  which  shall  remain  with  me  after  my  death 
in  ready  money  and  in  bank  billets  belonging  to  me^ 
shall  be  divided  into  ten  equal  parts :  two  of  these  I  de- 
stine to  be  employed  in  arranging  a  decent  funeral  and 
erecting  a  monument  to  me,  and  also  in  acts  of  charity 
in  my  commemoration,  at  the  discretion  of  the  executors. 
Of  the  remaining  eight  parts  I.  intend  making  afterwards 
a  detailed  disposal,  but  should  I  from  any  cause  whatsoever 
not  dispose,"  &c. ;  the  testator  here  expressed  his  wish,  in 
that  event,  to  lay  the  same  at  the  feet  of  his  Imperial  Ma- 
jesty, "to  be  employed  for  some  establishment  of  public  or 
charitable  benefit  which  might  bear  his  name.'^  Then, 
after  bequeathing  to  the  Medico-Chirurgical  Academy  a 
silver  vase,  which  had  been  presented  to  him  as  a  testi- 
monial, he  proceeded  :  "  As  executors  of  this  my  testa- 
ment and  my  will,  which  shall  hereafter  follow  as  a  sup- 
plement to  this  testament,  I  name  the  actual  councillors 
of  state  Iwan  Wasnl-yewitch  JSnohin  and  Wassily  Ser^ 
geywUch  Saharoff,  and  the  titular  councillor  Alexander 
Petrowitch  Ewfanoff.  .  .  .  Therefore  any  other  disposal 
made  previous  to  this  one  concerning  my  moveable  and 
immoveable  property,  by  whatever  papers  and  acts  such 
might  be  found,  or  by  whomsoever  produced,  shall  be 
considered  as  of  no  effect,  null  and  void,  and  as  of  no 
power,  and  that  such  papers  and  acts  shall  not  be 
accepted  from  anybody,  and  that  no  disposal  or  proceed- 
ing 
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ing  shall  be  effected  according  to  them ;  and  as  all  my 
moveable  and  immoveable  property  is  mine  own,  and 
honestly  acquired  by  myself,  so  nobody  has  a  right  to 
interfere  with  my  dispositions  and  contest  the  aame^ 
under  any  pretence  whatever;  and,  likewise,  no  one  has 
a  right  to  interfere  with  or  contest  the  dispositions  of  my 
executors." 

Shortly  after  the  testator's  decease,  his  brother  Walter 
Wylie,  obtained  letters  of  administration  to  his  estate  in 
England^  supposing  him  to  have  died  intestate,  and  the 
first  above-mentioned  suit  was  instituted  by  one  of  the 
next  of  kin  to  have  his  estate  administered  by  the 
Court  A  decree  was  made  in  this  suit  by  Vice*Cban« 
cellor  Woody  in  Jutu,  1855,  directing,  among  other 
things,  an  inquiry  as  to  the  testator's  domicile,  and 
whether  he  had  made  any  testamentary  disposition  ac- 
cording to  the  law  of  the  country  of  his  domicile.  The 
existence  of  the  Russian  will  having  been  found,  the 
Vice-Chancellor  directed  notice  of  the  proceedings  to  be 
given  to  the  Russian  executors,  who  took  proceedii^(S| 
the  result  of  which  was,  that  the  grant  of  administration 
to  Walter  Wylie  was  revoked  and  probate  granted  to 
them.  The  Plaintiff  in  the  first  suit  then  filed  his  bill 
in  the  second  suit  to  establish  that  the  testator  had 
made  no  disposition  of  his  English  property.  The  Yice^ 
Chancellor  made  a  decree  containing  a  declaration  to 
the  efiect  stated  above.  The  Russian  executors  ap« 
pealed. 

It  was  proved  that  the  words  translated ''  bank  biUets". 
were  words  exclusively  applicable  to  a  species  of  secu- 
rities well  known  in  Russia,  being  obligations  by  cef 
tain  Russian  banks  to  repay  certain  sums  of  money 
with  interest,  which  securities  were  negotiable  by  in** 
dorsement,  and  that  the  word  translated  "  capital*'  had 
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the  tame  meaning  as  the  English  word  used  in  its  widest 
sense.  It  was  ascertained,  in  answer  to  questions  from 
the  Courty  that  the  expression, ''  in  ready  money  and  in 
bank  billets'*  was  an  accurate  rendering  of  the  original| 
for  that  although  the  second  ''  in"  was  not  found  there, 
the  two  substantives  were  in  the  same  case,  and  governed 
by  the  preposition.  It  was  also  proved  that  there  was 
no  rule  of  Russian  law  entitling  an  executor  to  take  the 
undisposed-of  residue  beneficially. 


I8(». 


Mr.  W.  M.  James  and  Mr.  T.  H.  Hall,  for  the  Plain- 
tiff, in  support  of  the  decree. 

There  are  no  words  in  this  will  that  can,  upon  any 
&ir  construction,  pass  the  English  funded  property. 
The  expressions  at  the  beginning  and  end  of  the  will  re- 
ferring to  a  complete  disposition  of  the  testator's  pro- 
perty would  be  sufficient  to  determine  the  Court  to  give 
the  more  extended  meaning  to  words  of  doubtful  import^ 
but  cannot  alter  the  meaning  of  plain  words.  In  Sir 
Brook  Brydyes'  Case  (a),  on  which  the  Appellants  re- 
lied  belowi  there  was  a  videlicet,  followed  by  an  imper- 
fect enumeration  of  particulars,  and  it  was  decided  only 
that  this  imperfect  enumeration  was  a  falsa  description 
and  did  not  restrict  the  preceding  words,  which  were 
wide  enough  to  pass  everything.  Cambridge  v.  Rous  (6) 
is  similar,  the  decision  being  merely  that  certain  words 
did  not  restrict  what  went  before.  Fisher  v.  Hep' 
burn  (c)  went  on  the  same  principle.  In  the  present 
case,  there  are  no  words  of  gift  wide  enough  to  pass  all 
the  personal  estate :  there  is  no  gift  of  anything  but 
ready  money  and  bank  billets,  and  even  if  there  had 

been; 


(a)  Fifi.  Ab.  Devise,  O.  6.  13. 
(6)  8  re$.  12. 


(c)  14  Beav.  626. 
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1860.       been,  these  words  might  have  operated  by  way  of  restric* 
TtT'*^^       tion :    Roe  v.  Vernon  (a). 


V. 

Wylii. 
Wtlie 

V. 

Em  OB  IV. 


Mr.  Rolt  and  Mr.  Brooksbanh,  for  another  of  the 
next  of  kin. 

The  executors  lay  great  stress  on  the  testator*8  ex- 
pression of  his  intention  to  dispose  of  everything;  but 
the  force  of  this  argument  is  taken  away  by  the  expres- 
sion  of  an  intention  to  make  a  further  testamentary  dis- 
position, so  that  there  is  no  strong  inference  that  he 
meant  to  dispose  of  everything  by  this  instrument. 
"  Capital/'  no  doubt,  is  a  generic  term,  which,  if  it  had 
stood  alone,  would  have  passed  the  property  in  questioDi 
but  it  is  restricted  in  two  ways:  first,  by  the  words, 
''which  shall  remain  with  me,"  words  more  naturally 
applying  to  ready  money  and  securities  in  his  own  pos- 
session than  to  mere  choses  in  action  like  stock ;  secondly, 
by  the  use  of  the  words  "  in  ready  money  and  in  bank 
billets."  These  words  do  not  occur  in  the  form  of  a  de- 
fective enumeration,  it  is  only  property  of  that  description 
that  is  given.  The  testator  directs  a  sale  of  his  bouses, 
but  does  not  direct  a  conversion  of  the  property  com* 
prised  in  this  gift,  thus  showing  that  he  himself  under* 
stood  it  as  consisting  of  ready  money  or  property  equi* 
valent  to  ready  money,  and  not  to  property  which  would 
naturally  be  the  subject  of  sale. 

Mr.  Daniel,  Mr.  Martineau  and  Mr.  Robertt  for 
others  of  the  next  of  kin. 

Sir  JET.  M.  Cairns  and  Mr.  Karslake  for  the  AppeU 
lants. 

The  will  may  be  looked  at  as  consisting  of  three  parts^ 

(a)  5  Eati.  51, 
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— th^  introductory  words,  the  close,  and  the  disposition, 
the  effect  of  which  is  now  in  question.  If  the  terms  of 
this  disposition  are  clear,  there  is  no  occasion  to  look 
further,  but  unless  they  clearly  admit  of  no  more  ex- 
tended construction  than  the  Respondents  contend  for, 
they  may  be  construed  by  aid  of  the  introductory  and 
closing  parts.  In  the  beginning  of  the  will,  the  testator 
declares  his  intention  to  dispose  of  his  whole  property 
**  in  the  following  manner.'*  This  leads  us  to  expect  in 
the  will  a  disposition  of  the  whole.  Then  by  the  final 
clause  he  declares  that  no  one  has  a  right  to  contest  the 
dispositions  of  his  executors,  which  words  stand  in  im- 
mediate connection  with  words  clearly  relating  to  his 
whole  property,  so  that  the  final  clause,  in  fact,  comes  to 
the  same  thing  as  a  declaration  that  by  this  will  he  has 
disposed  of  all  his  property.  He  did  not  intend  to  leave 
anything  to  his  relatives ;  and  with  a  view  to  this  he 
states  the  circumstances  which  as  he  considered  gave 
him  a  moral  right  to  dispose  of  his  property  without  re- 
gard to  them.  The  argument  that  he  intended  a  further 
disposition  is  of  no  weight :  he  only  intended  to  make  it 
as  to  the  eight  shares,  of  which  he  makes  by  his  will 
only  a  provisional  disposition.  The  intention  to  make  a 
complete  testamentary  disposition  is  plainly  expressed, 
and  unless  the  operative  words  used  are  clearly  and 
plainly  insufficient,  they  must  be  construed  sufficient  by 
the  help  of  such  a  context  as  this.  The  closing  part  of 
the  will  amounts  to  a  gift  by  means  of  recital ;  Jordan  v. 
Fortescue  (a)  ;  Bibin  v.  Walker  (6).  The  words  of  gift 
are  not  clearly  and  plainly  restricted  to  the  limits  con- 
tended for  by  the  Respondents.  If  the  testator  had  in- 
tended to  give  nothing  but  ready  money  and  bank  billets, 
be  would  have  said,  ''such  of  my  capital  as  is  in,  &c.,*' 
or  ''  80  much  of  my  capital  as  is  in,  ftc.,**  or  have  given 

the 
(a)  10  Bear.  259.        (6)  AmhL  661 ;  1  Jarm.  on  Wilis,  441. 
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the  ready  money  and  bank  billets,  without  any  mention 
of  capital,  which  on  the  Respondents'  constraction  is 
quite  surplusage.  The  fair  construction  is  that  ready 
money  and  bank  billets  are  words  of  enumeration  only, 
and  so  not  restrictive;  Sir  Brook  Bridges*  C€ue{a); 
Cambridge  V.  Rous  (b);  Chalmers  v.  Storril(c);  Whateley 
V.  8pooner{d);  JSngland  v.  Downes(e);  Passmore  v. 
Huggins(f).  In  Waite  v.  Coombe$(g\  Vice-Cban-> 
cellor  Parker  held  that  a  context  much  less  strong  than 
this  would  have  passed  stock  if  there  had  not  been 
words  of  gift  which  in  themselves  were  sufficient  to  pass 
it.  On  the  above  grounds  we  say  that  even  if  the 
dispositive  clause  is  ambiguous,  the  funded  property 
must  be  held  to  pass ;  but  we  say  it  is  not  ambiguous, 
for  that  the  words  ''  the  whole  of  my  capital "  are  re« 
pugnant  to  words  confining  the  gift  to  ready  money  and 
bank  billets.  The  Vice-Chancellor  met  the  difficulty 
arising  from  the  commencement  and  close  of  the  will  by 
referring  to  the  intention  to  make  a  future  disposition. 
But  it  is  evident  that  the  testator  did  not  contemplate  a 
future  disposition  of  property  not  already  included  in  his 
will.  Then  the  Vice-ChanccUor  thought  the  words  of 
enumeration  restrictive,  which  we  submit  is  opposed  to 
the  authorities.  [7%e  Lord  Justice  Knight  Bruce: 
Do  cases  in  which  the  generic  term  precedes  the  spe* 
eific  terms,  and  those  in  which  it  follows  the  specide 
terms,  stand  on  the  same  footing?]  Then  bis  Honor 
disposes  of  the  last  clause  by  saying  that  it  cannot 
amount  to  more  than  a  declaration  that  the  next  of  kia 
shall  not  take,  which  of  course  would  be  inoperative 
unless  the  property  were  given  to  some  one  else ;  but 

that 


(fl)  Vin.  Ab.  Devise,  O.  b.  13. 
(6)  8  Vci.  12. 
(c)  2  F.  4-  B.  222. 
(rf)  3  JC.  ^-J.M?. 


(c)  2  Beav.  522. 
(/)  21  Beav,  103. 
(g)  5  DeG,^  Sm. 
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that  does  not  take  away  the  effect  which  such  words, 
even  if  they  do  not  amount  to  a  gift  by  recital,  have  in 
explaining  the  disposition  in  the  middle  of  the  will. 
In  Roe  V.  Vernon^  which  is  referred  to  against  us,  the 
restrictive  words  formed  an  integral  part  of  the  descrip* 
iion  of  what  was  given. 


Enohik. 


Mr.  W,  M.  James  in  reply. 

The  Appellants  seek  needlessly  to  introduce  words 
into  the  will  in  order  that  what  is  a  limitatio  vera  may 
become  a  demonstratio  falsa.  They  would  read  the 
clause  thus :  ''  The  whole  of  my  capital,  which  I  say 
will  be  found  in  ready  money  and  bank  billets,"  the 
latter  part  being  both  superfluous  and  erroneous,  whereas 
on  our  construction  the  words  actually  used  are  useful 
and  correct. 


TTie  Lord  Justice  Knight  Bruce. 

The  single  question  for  decision  upon  the  present  oc- 
casion b|  whether  the  testator,  by  his  will,  has  disposed 
of  the  beneficial  interest  in  a  sum  of  60,000/.  «£3  per 
Cent.  Contolidated  Bank  Annuities,  which  stood  in  his 
Dame  in  this  country,  forming  part,  and  more  probably 
an  inconsiderable  than  a  considerable  part,  of  his  entire 
means.  He  was  a  British  gentleman  belonging  to  the 
nedical  profession,  who  had  acquired  a  Russian  domicil. 
His  will  was  made  in  Russia^  in  the  Russian  language, 
and  must,  of  course,  be  construed  with  reference  to  the 
Russian  law.  The  will  has  been  proved  in  this  country 
by  reason,  and  it  is  probable  solely  by  reason,  of  the 
British  stock  that  I  have  mentioned,  and  it  hts  been  so 
proved  in  the  form  of  a  translation,  the  correctness  of 
which  is  not  attempted  to  be,  if  it  could  be,  impeached. 
At  first  A  possible  difHculty  presented  itself  to  my  mind 
upon  the  Russian  law,  the  state  of  which  we  are  not 
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acquainted  with,  unless  by  means  of  the  evidence  to  which 
I  am  about  to  refer.  That  difficulty,  however,  has  been 
removed  by  the  circumstance  that  there  is  on  each  side 
the  evidence  of  Russian  lawyers,  and  the  whole  of  that 
testimony  leads  to  the  conclusion  that  the  corfstruction  of 
this  will,  as  respects  the  bequest  in  question,  ought  to  be 
the  same  according  to  Russian  law  as  it  would  be  by  the 
English  law.  The  words  to  be  construed,  as  translated, 
are  these :  "  the  money  proceeds  of  all  the  above  '* 
("  the  above  "  includes  property  strictly  Russian,  and  re- 
fers to  property  alone  strictly  Russian), ''  as  also  the 
whole  of  my  capital  which  shall  remain  with  me  after 
my  death  in  ready  money  and  in  bank  billets  belonging 
to  me,  shall  be  divided  into  ten  equal  parts."  Then  he 
goes  on  to  dispose  of  those  ten  parts.  It  is  first  said  that 
by  these  words  alone  the  beneficial  interest  in  the  con- 
solidated British  stock  passes.  I  certainly  am  not  of  that 
opinion.  How  it  might  be  if  the  word  "  in  "  had  been 
omitted  it  is  unnecessary  to  say,  for  the  word  is  there ; 
it  is  not  "  as  also  the  whole  of  my  capital  which  shall 
remain  with  me  after  my  death,  ready  money  and  bank 
billets,"  in  that  case  a  question  might  have  arisen ;  bat 
it  is  '*  the  whole  of  my  capital  which  shall  remain  with 
me  ader  my  death  in  ready  money  and  in  bank  billets.** 
The  second  '*  in,"  which  is  said  not  to  be  in  the  originali 
seems  of  no  consequence.  Whether  it  be  considered  as 
present  or  absent,  the  reading  of  the  will  must  I  conceive 
be  the  same  ;  for  the  first  '*  in  "  is  unquestionably  in  the 
original,  and  unquestionably  translated  with  correctness. 
What  he  gives,  therefore,  by  these  words  is,  his  capital 
in  ready  money  and  bank  billets.  It  is  impossible,  I 
think,  to  read  that  passage  as  applying  to  the  English 
stock. 


It  is  said,  however,  that  the  words  are  ambiguous,  and 
that  there  is  to  be  collected  from  other  parts  of  the  will 
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an  intention  to  dispose  of  the  whole  of  his  property,  and  1860. 
therefore  that  construction  ought,  in  construing  the  am- 
biguous words,  to  prevail.  The  words  upon  which 
reliance  is  placed  in  that  respect  are  words  at  the  be- 
ginning of  the  will,  where  the  testator  says :  "  By  which 
in  case  of  my  death,  I  dispose  of  all  my  moveable  and 
immoveable  property  honestly  acquired  by  myself  in  the 
following  manner."  That  certainly  may  be  at  least  fairly 
argued  to  exhibit  a  purpose  in  his  mind  at  the  com- 
mencement of  his  testamentary  disposition  to  proceed  to 
dispose  of  all  his  property.  It  is,  however,  a  common 
circumstance  for  a  testator  to  commence  his  will  in  lan- 
guage indicating  an  intention  to  dispose  of  all  that  he 
has,  and  to  proceed  to  make  a  partial  disposition  only. 
The  Appellants,  however,  are  fairly  entitled  to  call  those 
words  in  aid  of  their  argument ;  and  I  assume  that  they 
do  indicate  an  intention  to  proceed  to  a  disposition  of 
the  whole ;  but  the  intention  of  course  is  not  enough, 
the  purpose  must  be  carried  into  effect ;  and  the  words 
which  I  read  at  the  outset  are,  in  my  view,  not  ambi- 
guous, and  can,  in  my  judgment,  be  read  only  in  one 
way,  namely,  as  applying  merely  to  a  part  of  the  property. 
There  is  language,  however,  in  subsequent  parts  of  the 
will,  less  strong  certainly  than  that  at  the  outset,  but  still 
fairly  susceptible  of  argument  in  the  same  direction. 
When  he  appoints  his  executors,  he  says :  "  With  the 
condition  that  my  property  shall  remain  until  its  final 
sale  under  the  administration  of  the  titular  councillor,*' 
naming  him,  ^*  to  whom  I  grant  full  power  to  set  free 
those  of  my  peasants  who  are  now  and  who  shall  remain 
faithfully  and  zealously  in  my  service  at  the  time  of  my 
death."  And  further  on  he  says :  '^  Therefore  any  other 
disposal  made  previous  to  this  one  concerning  my  move- 
able and  immoveable  property,  by  whatever  papers  and 
acts  such  might  be  found,  or  by  whomsoever  produced, 
shall  be  considered  as  of  no  effect,  null  and  void,  and  as 
Vol.1— 3.  FF  D.F.J.    of 
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ISGO.  of  no  power,  and  that  such  papers  and  acts  shall  not  be 
accepted  from  anybody,  dnd  that  no  disposal  or  proceed- 
ing shall  be  efiectcd  according  to  them ;  and  as  all  my 
moveable  and  immoveable  property  is  mine  own  and 
honestly  acquired  by  myself,  so  nobody  has  a  right  to 
interfere  with  my  dispositions  and  contest  the  same  under 
any  pretence  whatever,  and  likewise  no  one  has  a  right 
to  interfere  with  or  contest  the  dispositions  and  proceed- 
ings of  my  executors."  These  words  are  also  fairly 
enough  brought  into  the  argument  as  assisting  the  con- 
tention that  the  testator  meant  to  dispose  of  the  whole. 
They  perhaps  add  to  the  probability  created  by  the 
passage  at  the  outset  of  the  will  which  I  mentioned; 
but  I  think  that  they  do  not  proceed  beyond  a  ground 
for  conjecture,  and  are  certainly  not  strong  enough  to 
control  what  I  consider  the  plain  and  unambiguous  ex- 
pressions by  which  the  testator  has  explained  what  he 
means  by  the  word  "  capital,"  explained  only  by  limiting. 
My  opinion,  therefore,  is,  that  there  is  not  in  this  will 
sufficient  to  justify  the  Court  in  coming  to  the  con- 
clusion that  any  beneficial  interest  in  the  £3  per  Cent. 
Consolidated  Annuities  in  this  country  was  affected  by 
it.     I  agree  with  the  Vice-Chancellor. 

The  Lord  Justice  Turner. 

The  amount  of  the  property  dependinj:^  upon  the  result 
of  this  litigation  has  led  to  a  very  long,  and  certainly  a 
most  ingenious  and  able  argument;  but  I  confess  that 
from  the  first  opening  of  the  case  I  have  thought  the 
question  free  from  all  reasonable  doubt.  If  an  intention 
to  give  property  by  will  could  amount  to  a  gift  of  the 
property,  no  doubt  the  Appellants  might  succeed  in  their 
contention,  because  it  cannot  be  denied  that  this  will  in- 
dicates at  the  commencement  of  it  an  intention  on  the 
part  of  the  testator  to  dispose  of  the  whole  of  his  pro- 
perty. 
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to  a  disposition  of  property ;  words  must  be  found  to       w      . 

carry  the  intention  into  effect.  v. 

Wylie. 

Wylie 
Now  it  has  hardly  been  contended,  although  I  believe  v. 

it  was  advanced  slightly  in  argument,  that  there  are  any  Enoiiin. 
words  in  this  will  which,  per  se,  would  effectuate  the  pur- 
pose which  is  said  on  the  part  of  the  Appellants  to  have 
been  intended,  to  pass  60,000/.  or  70,000/.  £3  per 
Cent.  Consolidated  Annuities,  of  which  the  testator  was 
possessed  at  the  time  of  his  death.  The  contention,  so 
far  as  it  is  advanced,  I  must  say  is  utterly  hopeless.  To 
say  that  the  words  "  my  capital  in  ready  money,  or  the 
capital  which  shall  remain  with  me  after  my  death  in 
ready  money  and  in  bank  billets  belonging  to  me,"  will 
pass  Consolidated  Bank  Annuities  would  be  to  make  a 
will  for  the  testator,  and  not  to  expound  the  will  which 
the  testator  has  made.  Upon  that  argument,  therefore, 
I  think  no  reliance  can  be  placed. 

The  real  argument  that  has  been  pressed  on  the  part 
of  the  Appellants  is  this :  it  is  said  that  the  testator,  at 
the  commencement  of  this  will,  has  indicated  an  intention 
to  dispose  of  the  whole  of  his  moveable  and  immoveable 
property,  and  that  at  the  termination  of  his  will  he  has 
made  a  statement  that  he  has  disposed  of  the  whole  of 
that  moveable  and  immoveable  property,  and  that  this 
commencement  and  this  termination  of  the  will  put  a 
construction  upon  the  intermediate  part  of  it,  in  which 
the  language  is  said  in  argument  to  be  ambiguous.  The 
argument  thus  put  involves  two  points :  first,  that  the 
ultimate  clause  in  the  will  does  state  that  the  testator  has 
made  a  disposition  of  the  whole  of  his  moveable  and  im- 
moveable property ;  and  secondly,  that  the  words  of  the 
intermediate  disposition  are  ambiguous,  and  are  0}>en  to 
the  extended  construction  for  which  the  Appellants  con- 

F  F  g  tend. 
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1860.        tend.     I  differ  from  the  Appellants  on  both  these  points. 

^trr^^^       1  think  that  the  latter  clause  of  this  will  does  not  state  or 

Wylie 
V.  contain  any  statement  that  the  testator  has  made  a  dis- 

position of  the  whole  of  his  property.     It  amounts,  as  I 
read  it,  to  no  more  than  this,  a  declaration  that  nobody 

Enohiv.  jg  entitled  to  interfere  with  the  dispositions  which  he,  the 
testator,  has  made  by  his  will ;  but  it  does  not  at  all 
amount  to  a  statement  that  these  dispositions  embrace 
the  whole  of  the  testator's  property.  I  pass  by  the 
observation  with  reference  to  the  words  "my  pro- 
perty," which  my  learned  Brother  referred  to,  in  the 
clause  immediately  preceding  that  upon  which  I  am  about 
to  comment,  because  it  was  stated  in  the  course  of  the 
.  argument  that  that  was  understood  to  apply  to  the  im- 
moveable property  only,  and  that  it  appeared  upon  the 
construction  of  it  to  have  been  plainly  so  intended.  The 
clause  on  which  reliance  is  placed  is  this,  'therefore  any 
other  disposal  made  previous  to  this  one  concerning  my 
moveable  and  immoveable  property,"  (apparently  showing 
that  the  testator  had  made  before  some  disposition  of 
some  portion  of  his  property,)  "  by  whatever  papers  and 
acts  such  might  be  found,  or  by  whomsoever  produced, 
shall  be  considered  as  of  no  effect,  null  and  void,  and  as 
of  no  power,  and  that  such  papers  and  acts  shall  not  be 
accepted  from  anybody,  and  that  no  disposal  or  proceeding 
shall  be  effected  according  to  them  ;  and  as  all  my  move- 
able and  immoveable  property  is  mine  own  and  honestly 
acquired  by  myself,  so  nobody  has  a  right  to  interfere 
with  my  dispositions  and  contest  the  same  under  any 
pretence  whatever,  and  likewise  no  one  has  a  right  to 
interfere  with  or  contest  the  dispositions  and  proceedings 
of  my  executors.**  It  is  quite  clear  to  my  mind  that 
this  is  not  a  statement  that  he  has  disposed  of  the  whole 
of  his  property,  it  is  a  statement  merely  that  nobody 
has  a  right  to  interfere  with  those  dispositions  he  has 
made,  and  cannot  operate  to  extend  the  disposition  wliicb 

had 
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had  been  previously  made.  It  was  said  in  argument 
that  the  recital  of  having  given  the  property  would  of 
itself  amount  to  a  gift ;  and  no  doubt,  in  several  cases,  it 
may  ;  but  here  there  is  no  recital  of  liis  having  given  the 
property — there  is  no  statement  in  this  clause  of  any  gift 
which  had  been  previously  made,  except  the  general 
statement  that  the  testator  has  made  dispositions ;  and  it 
would  be  of  dangerous  consequence  to  hold  that  the 
whole  of  a  man  s  property  is  to  be  taken  to  be  given  in 
a  particular  way,  because  he  says  in  the  latter  part  of  his 
will  that  he  has  previously  disposed  of  portions  of  it.  I 
think,  therefore,  the  argument  derived  from  the  last 
clause  of  the  will  fails. 


1860. 


Then,  as  to  the  intermediate  clause,  I  thinlf  the  Appel- 
lants' argument  goes  far  beyond  what  the  words  of  the 
will  would  at  all  warrant.     It  is  said  that  that  clause  is 
ambiguous.    I  have  always  understood  that  the  words  of  a 
will  are  to  be  taken  in  their  ordinary  sense  and  according 
to  their  ordinary  construction  and  meaning,  unless  a  very 
strong  context  be  found  to  alter  the  ordinary  construction 
and  meaning.     Now  here  the  gift  is  merely  a  gift  of  all 
''the  capital  which  shall  remain  with  mc  at  my  death  in 
ready  money  and  bank  billets."     These  words  can  carry 
only  that  which  does  remain  in  ready  money  and  in  bank 
billets,  unless  you  can  find  a  clear  context  in  other  parts 
of  the  will  showing  the  intention  to  put  a  different  mean- 
ing upon  the  words  "ready  money  and  bank  billets.'* 
If  you   had  found  in  this  will  a  description   of  ready 
tnoney,  as  including  other  property  than  that  which  the 
mrords  of  the  -will  naturally  imply,  no  doubt  you  might 
interpret  the  words  "ready  money"  in  this  clause  as 
Ijearing  the  interpretation  which  the  testator  had  himself 
put  upon  them.     But  no  such  thing  is  to  be  found  in 
this  will;  on  the  contrary,  the  context  of  the  will  seems 
to  me  to  show  that  the  testator  was  really  dealing  with 

that 
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that  which  the  words  of  themselves  import  that  he  was 
dealing  with,  for  he  has  plainly  classed  together  ready 
money  and  bank  billets — bank  billets  being,  as  I  under- 
stand, credit  upon  banks  of  money  deposited  by  him 
with  those  banks.  He  was  looking,  therefore,  to  funds 
immediately  available,  and  the  purposes  for  which  the 
funds  arc  to  be  applied  show  that  he  was  so  looking.  In 
order  to  answer  the  first  purpose  of  his  will,  the  two- 
tenths  of  this  property  are  to  be  applied  to  pay  the 
expenses  of  his  funeral.  Is  it  the  least  probable  that 
this  testator  could  intend  by  the  description  of  *' ready 
money  and  bank  billets  "  — tlie  property  which  would  be 
immediately  available  for  the  purposes  to  which  it  was  to 
be  applied — that  lie  could  intend  to  pass  60,000/.  or 
70,(X)0/.,  or  whatever  the  amount  may  be  in  the  funds  in 
this  country  in  order  that  it  might  be  applied  as  to  a 
portion  of  it  for  the  purpose  of  his  funeral  ?  And  then 
again,  as  you  proceed  with  the  will,  you  find  the  testator 
constantly  speaking  of  the  sum  that  would  remain,  and 
his  wish  that  this  sum  might  be  employed  for  the  par- 
ticular purposes  of  charity  which  he  indicates  by  his 
will.  It  seems  to  me,  that  the  whole  context  of  this  will 
is  against  the  construction  which  is  contended  for  on  the 
part  of  the  Appellants  ;  I  feel  no  doubt  that  the  decision 
of  the  Vicc-Chancellor  is  entirely  correct,  and  this  appeal 
therefore  must  be  dismissed,  and  I  think,  with  costs. 
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Ftb.  IG,  21. 


nnmS  was  an  appeal  from  the  decision  of  Vice-Clian-     Before  The 
cellor  Wood  allowing  a  demurrer,  and  the  question       ^ti^ces.^* 
arose  upon  the  construction  of  the  will  of  Joseph  Gib-  a  testator  he- 
bons,  dated  the  28th  of  December,  1841,  whereby  he  n^^.f^^^  ^''^ 

'  ^  J  ».  J  residuar}'  es- 

gave  all  the  residue  of  his  real  and  personal  estate  unto  tate  upon 

and  to  the  use  of  the  Defendants  William  Clarke  and  thc^diviJeiids 

Matthew  Dobson  Lowndes,  their  heirs,  executors  and  to  bis  cousin 
,     .    .  ,.  ,  ,  -  for  life :  and 

administrators,  according  to   the   nature   thereof,  upon  as  to  the  prin- 

trusts  for  sale.     The  trusts  of  the  proceeds  of  the  sale  ""^^  {^■^"l  ^"^ 

*^  ,   ,  after  her  de- 

were  thus  expressed  : — "  Upon  trust  to  pay  the  dividends  cease,  in  trust 

and  interest  thereof  unto  my  cousin  Ann  Livingston^  late  chUdren"  ho 

of  Everton  and  now  of  Seaforth,  both  in  the  county  of  ehould  be 

Lancaster,  widow,  and  her  assigns  for  the  term  of  her  decease,  and 

natural  life;  and,  as  to  the  principal,  from  and  after  her  tbe issue  of 

.  r         ,1     ,         ,  Ml  ^1  '^     J        sucboftbeni 

decease,  m  trust  for  all  the  children  of  the  said  Ann  as  sbould  tben 

Livingston  who  shall  be  livinff  at  her  decease,  and  the  ^^  ^f^^  ^^^^'" 
•^  o  '  mg  issue,  as 

issue  of  such  of  them  as  shall  be  then  dead  leaving  tenants  in 

A     •  1     A   xi      •  T  aU        common;  but 

issue,  as  tenants  m  common,  but  the  issue,  it  more  than  ^j^^  j^g^p'  |j. 

one,  of  any  deceased  child  shall  take  as  a  class  as  if  by  »"ore  than 

_  .     ,.   .  1      1    «  one,  of  any  dc- 

representation,  and  not  as  individuals.  ceased  child 

to  take  as  a 
class  as  if  by 

The  testator  died  in  January,  1842.    Ann  Livingston,  q„^  not  as  in-* 

the  tenant  for  life,  had  several  children,  one  of  whom,  dividuals. 

"r>  !•    1    •      »         i.n    .  •  1  •!  I  Held  hy  Lord 

Ann  Potter,  died  in  her  lifetime,  leaving  two  children.  Justice  Kni^ia 

William  and  Jane,  her  only  issue  her  surviving.     Jane  ^^^^,^  (J;'°*"^ 

,  ,  Justice  lunur 

Potter  died  in  1845  an  infant  and  unmarried.  In  July,  doubting),  that 
1852,  Ann  Livingston  died;  and  in  October,  185J^,  SaTirdfed 
William  Potter^  by  the  settlement  made  upon  his  mar-  in  the  cousin's 

riage,  assigned  to  trustees  all  the  part  or  share  to  which  ^  class  to  be 

\^Q  ascertained  at 
ber  death ;  and 
held  by  Lord 

Justice  Tttriferthat  tbe  class,  however  ascertained,  were  to  take  as  joint  tenants. 
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he  the  said  William  Potter^  under  the  will  of  the  said 
Joseph  Gibbons,  or  otherwise  was  or  might  become 
entitled  in  the  monies  and  proceeds  then  or  thereafter 
to  be  realized  from  the  sale  and  conversion  into  money 
of  the  residuary  estate  of  the  said  Joseph  Gibbons. 

The  trustees  of  the  will  paid  to  the  trustees  of  this 
settlement  the  original  share  of  William  Potter  in  the 
testator's  residuary  estate,  but  retained  the  share  to 
which  Jane  Potter,  if  living,  would  have  been  entitled. 

The  bill  was  filed  by  the  trustees  of  the  settlement,  pray- 
ing a  declaration  that,  according  to  the  true  construction 
of  the  will  of  Joseph  Gibbons,  in  the  events  which  had 
happened,  the  Plaintiffs  were  entitled  as  trustees  of  the 
settlement  of  October,  1852,  to  all  such  share  and  in- 
terest in  the  residuary  real  and  personal  property  of  the 
testator  as  would  have  belonged  to  Jane  Potter  if  she 
had  been  living  at  the  death  of  Ann  Livingston,  and  for 
a  transfer  of  such  share  accordingly. 

The  demurrer  was  filed  by  William  Potter,  who  had 
taken  out  administration  of  the  estate  of  his  sister  Jane, 
and  claimed  the  share  in  question  as  her  legal  personal 
representative.  The  case  is  reported  in  Mr.  Johnson's 
Reports  (a). 

Mr.  Kay  for  the  Plaintifls,  in  support  of  the  appeal. 

The  first  question  upon  this  appeal  is,  what  is  the 
class  which  takes  under  the  gift  to  the  issue  of  such  of 
the  children  of  Ann  Livingston  as  at  her  death  shall 
be  dead  leaving  issue  ?  The  trust  is,  that  after  the 
death  of  the  tenant  for  life,  the  trust  ftind  shall  be  divided 

between 
(a)  PageQld, 
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between  all  the  children  of  the  tenant  for  life  who  should  1860. 
be  living  at  the  time  of  her  death,  and  the  lawful  issue 
of  any  child  then  dead  leaving  issue.  As  to  the  children 
living  at  the  death  of  the  tenant  for  life  no  question  arises. 
But  as  to  the  issue  of  any  child  then  dead,  two  construc- 
tions are  contended  for.  One  is,  that  the  issue  of  a  de- 
ceased child  who  are  to  take  are  a  class  to  be  ascertained 
at  the  death  of  the  tenant  for  life.  The  other  construc- 
tion which  is  advanced  on  behalf  of  the  Defendant  Wil- 
liam Potter,  as  legal  personal  representative  of  his  sister, 
would  include  a  child  of  a  child  surviving  its  parent,  but 
dying  in  the  lifetime  of  the  tenant  for  life.  It  is  sub- 
mitted that  the  former  construction  is  the  right  one,  and 
that  William  Potter  took  all  the  trust  fund,  being  the 
only  issue  of  the  deceased  child  living  at  the  death  of 
Ann  Livingston.  ^*  Issue  of  such  of  them  as  shall  be 
then  dead  leaving  issue  "  must  be  construed  as  meaning 
issue  of  those  who  shall  be  then  dead  leaving  issue  in 
existence  at  the  time  contemplated,  viz.,  the  death  of  the 
tenant  for  life.  The  testator  says  distinctly  that  a  child 
dying  without  issue  in  the  lifetime  of  the  tenant  for  life 
is  to  take  nothing ;  how,  then,  can  it  be  maintained  that 
a  grandchild  surviving  its  parent  and  dying  without  issue 
in  the  lifetime  of  the  tenant  for  life,  is  to  take  all  the 
share  which  its  parent  would  have  been  entitled  to  if 
living  at  the  death  of  the  tenant  for  life  ?  The  issue  of 
a  child  is  to  take  by  substitution  in  the  place  of  the 
parent.  It  follows  that  the  issue  are  to  be  living  when, 
and  when  alone,  the  failure  of  the  parent  causes  ^he  sub- 
stitution to  take  effect :  i.  e.,  at  the  death  of  the  tenant 
ibr  life;  Macgregor  v.  Macgregor  {a),  is  distinctly  in 
^oint,  and  upon  this  question  governs  the  present  case ; 
^^yre  v.  Marsdenifi);  Bennett  v.  Merriman{c).     It  is 

true 

(o)  2  ColL  192.  (r)  6  Beav.  360. 

(6)  2  Ketn,  564;  4  A/y/.  6f  Cr.  231. 


Penny 
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18G().  true  that  the  general  rule  of  law  is,  not  to  import  a  con- 
tingency into  gifts  of  this  kind ;  and  there  can  be  no 
doubt,  if  the  gift  had  been  merely  to  the  issue  of  such 
Clakke.  child  as  should  be  then  dead,  leaving  issue,  that  the 
class  would  include  all  the  children  left  by  the  child  who 
died,  and  would  not  be  confined  to  the  children  only  of 
such  child  who  happened  to  be  in  existence  at  the  time 
of  the  division.  That  is  the  general  rule.  But  the 
question  in  all  the  cases  has  been,  whether^  in  the  words 
of  the  will,  enough  can  be  found — not  upon  conjectural 
ground  merely — to  take  the  death  of  the  tenant  for  life 
as  the  period  for  ascertaining  the  class,  and  not  the  death 
of  the  stirps,  concerning  whose  issue  the  question  arose. 
It  is  submitted,  that  upon  the  words  of  this  will  there  is 
enough  to  confine  the  gift  to  the  issue  in  existence  at  the 
death  of  the  tenant  for  life ;  Barker  v.  Barker  (a). 

The  other  question  upon  the  appeal  is,  whether,  if  the 
Court  should  be  of  opinion  that  the  issue  of  a  deceased 
child  who  are  to  take  their  parent's  share  are  those  in 
existence  at  the  death  of  the  stirps,  and  are  not  to  be 
confined  to  issue  in  existence  at  the  death  of  the  tenant 
for  life,  such  issue  take  as  tenants  in  common  or  as  joint 
tenants.  It  is  submitted  that,  in  that  case,  William  and 
Jane  Potter  took  as  joint-tenants  ;  and  that  the  words 
"  as  tenants  in  common  '*  apply  only  to  the  children 
living  at  the  death  o(  Ann  Livinffston,  and  the  issue  of 
children  who  shall  be  then  dead,  so  that  the  children 
and  issue  are  to  take  as  tenants  in  common,  as  between 
the  classes,  but  not  to  the  issue  of  deceased  children 
inter  se.  This  construction  is  strengthened  by  the  words 
"  as  a  class  and  not  as  individuals;'*  Bridge w.  Yates {b); 
Amies  v.  Skillern  (c). 

Mr. 

(«)  5  De  C.  4-  Sm.  753.  (c)  14  Sim.  428. 

(6)  12  5iVw.654. 
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Mr.  Robinson  in  support  of  the  demurrer.  1860. 

The  children  of  the  child  of  Ann  Livingston  who  died 
in  her  lifetime^  who  are  to  take  the  share  of  such  child, 
arc  the  children  living  at  the  death  of  such  child.  There 
are  authorities  to  show  that  the  class  to  be  substituted 
for  their  deceased  parent  are  to  be  determined  at  the 
death  of  such  parent,  and  that  merely  from  the  fact  of  a 
contingency  being  expressed  as  to  the  benefit  given  to 
the  parent  the  Court  cannot  import  the  same  contin- 
gency into  the  gift  to  the  children  substituted  for  the 
parent ;  Stanley  v.  Wise  (a) ;  Mair  v.  Quilter  (i) ;  Lyon 
V.  Coward  (c) ;  Barker  v.  Barker  (r/) ;  7w  re  Bennett's 
Trustee).  The  case  of  JSi/re  v.  Marsden(f)  has  no 
bearing  upon  the  present  case.  The  question  there  arose 
upon  a  clause  of  accruer,  and  was  whether  the  construc- 
tion to  be  put  upon  it  should  follow  the  construction  of  the 
original  gift,  and  it  was  held  that  it  should,  because  the 
clause  referred  to  such  gift ;  but  no  question  like  that  in 
the  present  case  was  there  raised  as  to  the  original  gift. 
In  Bennett  v.  Merriman{c/),  the  decision  went  upon  the 
ground  that  the  gift  was  in  the  direction  for  transfer 
and  payment  only ;  but  in  Lyon  v.  Coward  (c),  where 
the  gift  was  in  similar  terms,  the  ViceChancellor  of 
England  did  not  accede  to  a  similar  argument.  In  Ben- 
nett  V.  Merriman  (g)  and  Macgregor  v.  Macgregor  (A)  the 
decisions  turned  upon  the  special  wording  of  the  par- 
ticular wills  under  consideration  ;  Smith  v.  Palmer  (i). 
Secondly.  William  and  Jane  Potter  took  as  tenants  in 
common,  and  not  as  joint  tenants.     The  words  here  are 

stronger 

(a)  1  Cox,  432.  (  f)  2  Keen,  564 ;  4  Myl.  ^  Cr. 

(6)  2  Y.S^CC,  C.  465.  231. 

(c)  15  Sim.  287.  (g)  6  Beav.  360. 

(cO  5  Dc  G.  4-  S.  753.  (A)  2  ColL  192. 

(«)  3  X.  4*  J.  280,  (i)  7  Hare,  225. 
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stronger  than  those  in  Bridge  v.  Yates  {cl)  and  Amies  v. 
Skillem  (J).  The  words  "  tenants  in  common"  apply  to  all 
those  who  are  to  take  under  the  clause,  the  latter  words 
''  shall  take  as  a  class,  as  if  by  representation  and  not  as 
individuals/'  aflfecting  the  quantity,  and  not  the  quality, 
of  the  interest  to  be  taken  by  the  issue. 


Mr.  Kay,  in  reply. 


Judgment  reserved. 


Feb.  21.  The  Lord  Justice  Knight  Bruce. 

Ann  Livingston,  mentioned  in  the  will  of  her  cousin, 
the  testator  in  this  cause,  is  dead,  having  survived  him, 
and  having  also  survived  both  her  daughter  Ann  Potter 
and  Jane  Potter,  the  daughter  of  Ann  Potter,  The 
death  of  Jane  Potter  happened  after  the  testator's 
decease,  and  also  after  the  decease  of  Ann  Potter. 
There  were  several  children  of  Ann  Livingston  who 
survived  Ann  Livingston,  It  does  not,  I  think,  appear 
whether  Ann  Potter  survived  the  testator,  nor  do  I  con- 
sider it  material  whether  she  survived  him  or  not.  The 
counsel,  on  each  side  in  the  case  have  concurred  in 
stating  to  us  that,  except  the  passage  of  the  will  which 
is  quoted  in  the  bill,  there  is  nothing  in  the  will  or  the 
codicil  to  it  that  bears  on  the  controversy  in  the  suit, 
which  is  whether,  in  the  circumstances  that  I  have  men- 
tioned, Jane  Potter  took  any  vested  share  or  vested 
interest  under  the  will.  I  think,  differing  most  respect- 
fully on  the  point  from  the  able  judge  before  whom  the 
cause  has  been,  that  she  did  not.  In  this  will  the  word 
"  issue  "  must,  as  I  conceive,  be  read  as  meaning  "  issue," 
and  not  as  meaning  merely  "child"  or  "children;"  nor 
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is  the  passage  be^iinning  with  the  words  "but  the  issue  I860, 
if  more  than  one*'  to  be  disregarded.  It  appears  to  me 
that  the  context  requires  us  to  read  the  words  "  issue  of 
sucli,"  which  precede  that  passage,  as  equivalent  to  "  issue  Clarke 
then  hving  of  such,"  and  that  the  demurrer  should  be 
overruled.  It  was  admitted  by  each  of  the  learned 
counsel  that  Jane  Potter  did  not  leave  any  issue. 

Tlie  Lord  Justice  Turner. 

I  am  well  satisfied  with  having  reserved  this  case  for 
judgment,  for  upon  considering  the  will  and  the  cases 
which  were  referred  to  during  the  argument,  and  others 
bearing  upon  the  question,  I  am  by  no  means  convinced 
that  the  impression  which  I  entertained  at  the  hearing, 
that  the  interests  of  the  issue  of  the  deceased  children 
were  contingent,  was  correct.  On  the  contrary,  I  rather 
lean  to  the  Vice-Chancellor's  opinion  that  they  were 
vested.  The  gift  is  a  gift  of  the  residue  of  the  real  and 
personal  estate,  &c.  [His  Lordship  read  the  terms  of 
the  gift  from  the  will.]  This  appears  to  me  to  be  a  gift 
to  a  body  consisting  of  two  classes — the  surviving  chil- 
dren and  the  issue  of  the  deceased  children — and  I  do 
not  see  why,  because  the  gift  to  the  first  member  of  the 
body  is  contingent,  the  gift  to  the  other  member  of  the 
body  should  be  held  to  be  contingent  also ;  or  why  the 
issue  should  not  be  held  to  have  taken  vested  interests, 
as  they  would,  as  I  apprehend,  have  done,  had  the  gift 
been  to  them  alone.  I  do  not,  however,  mean  to  give 
any  final  opinion  upon  the  point.  It  is  not  I  think 
necessary  to  do  so,  and  the  state  of  the  authorities  cer- 
tainly is  not  inviting. 

I  think  that,  upon  the  true  construction  of  this  will, 
there  was  a  tenancy  in  common  only  between  the  dif- 
ferent members  of  the  whole  body,  and  that  the  members 

of 


CASES  IN  CHANCERY, 

of  the  second  part  of  the  body  took  inter  se  as  joint- 
tenants,  and  upon  this  ground  I  venture  to  dissent  from 
the  Vice-Chancellor,  and  am  of  opinion  that  the  demurrer 
ought  to  be  overruled. 


MURRELL  V.  GOODYEAR. 

F<r6.21, 23,    nnmS   was  an   appeal  by  the  Defendant   Goodyear 

^  \  from  a  decree  of  Vice-Chancellor  Stuart,  ordering 

Lords  Jus-    specific  performance  of  a  contract  entered  into  by  him  for 

TICE8.        jhc  purchase  of  a  certain  real  estate  called  the  Moss  Hall 
The  assignees 
of  an  insolvent  ^°* 
put  up  for 

sale  an  estate,  In  December,  I83I9  by  indentures  of  lease  and  release 
which  had  been  ^ 

impressed 

with  the  character  of  personalty,  and  which,  if  it  retained  that  character,  belonged 
absolutely  to  the  insolvent.  A  purchaser,  upon  investigation  of  the  title,  discovered 
that  there  was  good  reason  to  contend  that  a  prior  owner  had  elected  to  take  the 
estate  as  realty,  in  which  case  the  fee  belonged  to  the  heir  of  the  insolvent's  late  wife, 
the  insolvent  himself  being  only  tenant  by  the  curtesy.  The  purchaser,  after  some 
correspondence,  in  whicli  he  required  the  concurrence  of  the  heir,  abruptly  gave 
notice  to  determine  the  contract,  and  immediately  afterwards  bought  up  the  title  of 
the  heir.  Hddf  that  he  could  not  avail  himself  of  this  purchase  to  defeat  his  con- 
tract, but  that  he  had  thereby  removed  the  objections  to  the  title,  and  specific  per- 
formance was  decreed  against  him,  allowing  him  the  expenses  of  his  purchase  from 
the  heir. 

Semble,  a  vendor  who  bona  fide  puts  up  a  property  for  sale,  believing  himself  abso- 
lute owner,  when  he  has  in  fact  only  a  partial  interest,  is  entitled  to  enforce  the  con- 
tract if  he  can  perfect  the  title. 

If  a  purchaser  is  entitled  at  all  to  insist  that  the  vendor's  having  only  a  partial 
interest  mnkes  the  contract  void,  he  must  insist  upon  the  objection  at  once,  and  can- 
not avail  himself  of  it  after  having  treated  the  contract  as  good  and  required  the  con- 
currence of  the  persons  who  can  complete  the  title. 

R,'s  wife  was  owner  of  a  remainder  in  fee,  and  had  issue  by  R.  IL  took  the 
benefit  of  the  Insolvent  Act  in  1850,  and  a  vesting  order  was  made.  The  remainder 
came  into  possession  in  1853.  In  1854,  J?-,  and  his  wife  made  an  equitable  mortgage 
of  the  estate  to  C,  who  had  notice  of  the  insolvency.  In  1855  the  wife  died,  and  K. 
became  tenant  by  the  curtesy.  No  further  proceedings  having  been  taken  to  perfect 
the  title  of  the  assignees :  Held,  in  a  suit  by  the  assignees  for  specific  performance,  that 
the  question  whether  C.  had  not  a  valid  charge  on  the  estate  by  the  curtesy  was  suf- 
ficiently doubtful  to  entitle  the  ])urcha?er  to  require  C's  concurrence,  although  a 
decree  for  a  conveyance  to  the  assignees  had  been  made  in  another  suit,  to  which  C. 
was  a  party,  in  which,  however,  this  point  did  not  appear  to  have  been  distinctly  put 
in  issue. 
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and  covenant  to  surrender  made  between  Charles  Friend  1860. 
of  the  first  part,  Frances  Friend  and  William  Thomas 
Roper  and  Mart/  Elizabeth  his  wife  of  the  second  part, 
and  John  Alpe  and  Thomas  Butierworth  of  the  third 
part,  Charles  Friend  mortgaged  an  estate  called  the 
Moss  Hall  estate,  situate  in  Middlesex,  to  Alpe  and 
Bntterworihy  for  securing  to  them  the  repayment  of  the 
sum  of  1,200/.,  which  had  been  advanced  by  them  to 
him.  Of  this  estate  the  greater  part  was  of  freehohl 
tenure,  and  a  comparatively  small  portion  copyhold. 

The  1,200/.  thus  invested  was  a  sum  held  upon  the 
trusts  of  the  will  of  Robert  Alpe  deceased,  who  had 
bequeathed  this  sum  to  John  Alpe  and  T/iomas  Butter^ 
worth  upon  trust,  "  to  put  out  and  place  the  same  at 
interest  upon  government  or  real  security,"  with  powers 
to  vary  investments,  and  directed  them  to  pay  the  income 
to  his  daughter  Frances,  the  wife  of  Charles  Friend,  for 
11  fe^  for  her  separate  use,  with  a  restraint  upon  antici- 
pation. After  her  decease  the  trustees  were  to  hold  the 
trust  fund  upon  trust  for  her  children,  as  therein  men- 
tioned. The  testator  had  died  shortly  after  (he  date  of 
his  will.  His  daughter  Frances  Friend  had  survived 
him,  and  had  an  only  child,  Mary  Elizabeth  Friend,  who 
had  attained  the  age  of  twenty-one,  and  had  become  the 
wife  of  William  Thomas  Roper. 

Charles  Friend  became  a  bankrupt  in  July,  1833. 
Alpe  and  Butterworth,  with  the  consent  of  Frances 
Friend  and  of  Roper  and  his  wife,  obtained  the  usual 
order  of  the  Court  for  the  sale  by  auction  of  the  mort- 
gaged property,  and  they  further  obtained  leave  to 
bid.  When  the  property  was  put  up  for  sale,  Alpe 
and  Butterworth  were  declared  the  purchasers  of  it  for 
1,020/.  The  purchase  was  completed  in  1835  by  inden- 
tures, by  which  the  freehold  and  copyhold  parts  of  the 

estate 
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1860.  estate  were  conveyed  and  covenanted  to  be  surrendered 
respectively  to  the  use  of  Alpe  and  C.  Biggs  (a  new 
trustee)  in  fee,  upon  such  or  the  Yike  trusts  as  in  and  by 
the  will  of  Robert  Alpe  were  expressed,  declared  and 
contained  of  and  concerning  the  sum  of  1,200/.  thereby 
bequeathed,  or  such  of  thera  as  were  then  subsisting  and 
capable  of  taking  effect,  or  as  near  thereto  as  the  different 
natures  of  such  respective  hereditaments  and  premises 
would  permit;  it  being  thereby  declared  to  be  the  intent 
and  meaning  of  the  parties  thereto  that  the  said  freehold 
and  copyhold  hereditaments  and  premises  should  stand 
in  the  place  of  the  said  1,020/.,  part  of  the  said  capital 
sum  of  1,200/.,  and  that  the  rents  and  profits  of  the 
same  estate  should  be  paid  and  payable  in  like  manner  as 
the  interest,  dividends  and  annual  produce  of  the  same 
1,200/. ;  and  the  said  freehold  and  copyhold  heredita- 
ments were  to  be  considered  and  taken  as  personal  estate 
accordingly.  Alpe  and  Biggs  were  in  the  following  year 
duly  admitted  to  the  copyholds. 

By  an  indenture  dated  the  24th  of  March,  1843,  made 
between  Frances  Friend  of  the  first  part,  William  Tho- 
mas Roper  and  Mary  Elizabeth  his  wife  of  the  second 
part,  and  William  James  Norton  of  the  third  part,  and 
duly  acknowledged  by  Mrs.  Roper  under  the  Fines  and 
Recoveries  Act,  Mrs.  Friend  and  Mr.  and  Mrs.  Roper 
purported  to  convey  the  estate  to  W.  J.  Norton,  .upon 
trust  for  securing  the  repayment  of  292/.  lent  by  W,  J. 
Norton  to  Roper,  the  trust  for  reconveyance  after  the 
debt  had  been  satisfied  being  as  follows : — 

"  Upon  trust  that  the  said  William  James  Norton,  his 
heirs  or  assigns,  shall  upon  the  request  and  at  the  ex- 
pense of  the  said  Frances  Friend  and  William  Thomas 
Roper  and  Mary  Elizabeth  his  wife,  or  the  heirs  or  as- 
signs of  the  said  Mary  Elizabeth  Roper,  reconvey  and 
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reassign  the  said  freehold  and  copyhold  hereditaments 
and  premises  unto  the  said  Frances  Friend  and  Wil- 
liam Thomas  Roper,  and  Mary  Elizabeth  his  wife,  and  v, 
the  heirs  and  assigns  of  the  said  Mary  Elizabeth 
Roper,  according  to  their  respective  estates  and  interests 
therein." 


On  the  4th  of  December,  1850,  Roper  filed  his  peti- 
tion in  the  Court  for  the  Relief  of  Insolvent  Debtors. 
The  Plaintiff  Henry  Edward  Murrell  was  chosen  as 
the  creditors'  assignee  of  his  estate  on  the  25th  of  Janu- 
ary, 1851,  Samuel  Sturgis,  one  of  the  Defendants  to 
this  suit,  being  the  official  assignee;  and  on  the  15th  of 
February  following  an  order  was  made,  whereby  all  the 
estate  and  effects  of  Roper  were  vested  in  the  assignees. 

On  the  7th  oi  January,  1858,  Mrs.  Friend  died. 

By  an  indenture  dated  the  4th  of  February,  1854, 
Roper  and  wife  agreed  with  John  Clements  to  execute  to 
him  a  valid  legal  mortgage  of  their  interest  in  the  Moss 
Hall  estate,  for  securing  to  him  the  repayment,  with  in- 
terest, of  180/.  which  he  had  advanced  to  Roper,  This 
deed  was  not  acknowledged  by  Mrs.  Roper  nor  registered, 
nor  was  any  mortgage  ever  made  in  pursuance  of  it.  At 
the  date  of  its  execution,  Clements  had  notice  of  the  in- 
solvency of  Roper, 

In  March,  1855,  Mrs.  Roper  died,  leaving  her  husband 
surviving ;  and  he,  on  the  26th  of  September  following, 
took  out  letters  of  administration  to  her  estate. 

The  principal  monies  and  interest  secured  by  the  in- 
^lenture  of  the  24th  of  March,  1843,  having  been  paid  off 
out  of  the  rents,  and  William  James  Norton,  the  mort- 
gagee, having  died  in  the  meantime,  leaving   William 
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\S60.  Heheler  Norton  his  devisee  and  executor,  the  Plaintiff, 
in  Aprils  1857,  applied  to  W.  H.  Norton  to  convey  the 
Moss  Hall  estate  to  the  Plaintiff  and  Sturgisj  vrhich 
Goodyear.  W.  H.  Norton  declined  to  do,  on  the  ground  of  a  notice 
which  he  had  received  from  Clements^  who  claimed  to  be 
entitled  under  the  instrument  of  the  4th  of  February^ 
1854,  to  a  conveyance  of  the  property  to  himself  by  way 
of  mortgage.  A  bill  was  thereupon  filed  by  the  present 
Plaintiff  against  W.  H.  Norton,  Roper,  Clements,  Charles 
Biggs  (who  had  survived  his  co-trustee  John  Alpe),  and 
Samuel  Sturgis  as  Defendants,  praying  for  a  conveyance 
by  Norton  of  the  mortgaged  premises  to  the  Plaintiff  and 
Sturgis.  On  the  19th  of  March,  1858,  the  Master  of 
the  Rolls  made  a  decree  declaring  that  Clements  was  not, 
by  virtue  of  the  indenture  of  the  4th  of  February,  1864, 
entitled  to  any  priority  over  the  Plaintiff  and  Sturgis,  as 
the  assignees  under  Roper's  insolvency,  and  that  they 
were  entitled  to  a  reconveyance,  surrender  and  assign- 
ment of  the  hereditaments  and  premises  comprised  in  the 
indenture  of  the  24th  o{  March,  1843:  directions  were 
given  consequent  upon  these  declarations,  and  Clements 
was  ordered  to  pay  the  Plaintiff  his  costs  of  the  suit. 

In  pursuance  of  this  decree.  Biggs  and  Norton,  by  an 
indenture  dated  the  14th  of  June,  1858,  conveyed  the 
freeholds,  and  covenanted  to  surrender  the  copyholds,  to 

the  Plaintiff  and  Sturgis  in  fee. 

The  Moss  Hall  estate  was  mentioned  by  Roper  in  his 
schedule  filed  by  him  in  the  Insolvent  Court  in  1850,  his 
statement  being  that  his  wife  would  be  entitled  to  it  on 
the  death  of  her  mother.  In  July,  1858,  an  order  was 
made  by  the  Insolvent  Court  for  a  sale  of  the  estate. 
Particulars  of  sale  were  prepared,  in  which  the  property 
was  described  as  being  <'  a  valuable  freehold  and  small 
part  copyhold  estate,  comprising,  &c.,  and  adapted  for 

building 
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building  purposes ;  "  and  it  was  subsequently  stated  that        I860. 

**  the  whole  is  freehold,  except  about  three  roods  and 

thirty-nine  perches,  which  portion  is  copyhold."  v, 

Goodyear. 

The  sale  took  place  by  auction  on  the  S6th  of  August, 
1858.  The  fifth  condition  of  sale  commenced  with  this 
statement: — "In  the  year  1845,  the  property  stood 
limited  to  trustees  in  fee  in  trust  for  Frances  Friend  for 
life,  for  her  separate  use,  without  power  of  anticipation, 
and  after  her  decease  in  trust  for  her  daughter  and  only 
child  Mary  Elizabeth,  then  tlie  wife  of  W.  T.  Roper:' 
The  rest  of  the  condition  is  immaterial  for  the  present 
purpose. 

The  sixth  condition  commenced  with — "  The  property 
is  derived  through  W,  T.  Roper,  as  administrator  of  his 
wife  Mary  Elizabeth,'*  and  proceeded  to  preclude  the 
calling  for  certain  evidence  as  to  matters  of  pedigree. 

The  tenth  condition  stated  that  the  vendors  were 
assignees  of  W,  T,  Roper,  and  that  the  purchasers  were 
to  have  no  covenants,  except  the  usual  several  covenants 
that  tHe  vendors  had  done  no  act  to  incumber. 

The  conditions  provided  that  the  purchase  should  be 
completed  on  the  S9th  of  September,  and  the  not  unusual 
condition,  entitling  the  vendors  to  rescind  in  the  event  of 
any  objection  being  taken  which  they  should  be  unable 
or  unwilling  to  remove,  was  inserted. 

The  Defendant  Goodyear  was  declared  the  purchaser 
at  the  price  of  1,400/.,  upon  which  he  signed  a  contract 
for  the  purchase,  and  paid  140/.  as  deposit. 

The  only  objection  taken  to  the  title  which  requires 

notice  was  the  fifth,  which  was  in  these  terms : — "  By 
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1860.  the  3  &  4  Will.  4,  c.  74,  a  married  woman,  by  deed 
acknowledged,  is  enabled  to  dispose  of  any  interest, 
charge,  lien  or  incumbrance  in,  upon,  or  affecting  lands 
or  money  raised,  or  to  be  raised,  thereout  (a).  The  wife, 
having  conveyed  the  land  by  deed  acknowledged,  pur- 
suant to  her  statutory  power,  would  appear  to  have 
elected  to  treat  it  as  land,  and  limit  it  accordingly  (sub- 
ject to  mortgages)  to  lier  heirs  and  assigns.  Conse- 
quently, unless  some  sufficient  authority  to  the  contrary 
can  be  shown,  the  purchaser  will  require  the  concurrence 
of  her  heir-at-law  and  mortgagee  (Clements)  and  her  hus- 
band. Was  Mrs.  Jiopei*'s  heir-at-law  made  a  party  to 
the  suit  {Murrell  v.  Norton),  or  served  with  a  copy  of 
the  decree?" 

In  tlie  reply  to  this  requisition  it  was  admitted  that 
Mrs.  Ropers  heir-at-law  had  not  been  a  Defendant  to 
the  suit  nor  been  served  with  the  decree.  Much  corre- 
spondence followed,  and  on  the  19th  of  October  the 
purchaser's  solicitor  wrote  to  the  vendors*  solicitors  the 
following  letter:  — 

*'The  further  answer  lately  given  by  you  to  the  fifth 
requisition  not  having  been  considered  satisfactory  by  the 
gentleman  who  advised  upon  the  title,  I  could  not  allow 
my  client,  although  a  willing  purchaser,  to  accept  such  a 
title  as  satisfactory ;  but  previously  to  peremptorily  de- 
clining to  do  so,  I  thought  it  advisable  to  submit  the 
abstract  to  one  of  the  most  eminent  conveyancers  of  the 
day.  I  have  this  morning  received  his  opinion,  in  which 
he  advises  that  the  title  to  the  fee  is  vested  in  the  heir- 
at-law  and  customary  heir  of  Mrs.  Ropery  and  that  the 
purchaser  cannot  be  advised  to  accept  the  title.  The  fifth 
requisition,  therefore,  as  originally  made,  must  be  strictly 
complied  with,  and  the  concurrence  of  Mrs.  Roper's  heir- 
at-law, 
(«)  Sec/*.  1  4-  77. 
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at-law,  her  mortgagee  {Clements)  and  Mr.  Roper  be  ob-        1860.^ 
tained." 

On  the  23rd  of  October ^  the  solicitor  of  the  Defendant 
Goodyear  wrote  to  the  solicitors  of  the  vendors  as 
follows: — 

'*  I  shall  be  glad  to  be  favored  with  your  intentions, 
as  my  client  has  instructed  me  to  apply  for  a  return  of 
the  deposit.  With  regard  to  the  rent,  I  presume  you 
have  claimed  it  on  the  part  of  the  assignees,  or  as  owners 
of  the  fee,  and  entitled  to  the  property.  This  position  of 
course  t  cannot  admit;  but  as  I  wish  to  deal  frankly  in 
the  matter,  I  will  at  once  state  that,  if  you  can  prove  to 
me  the  marriage  of  Mr.  and  Mrs.  Rojjer,  and  birth  of 
issue,  under  circumstances  which  would  constitute  Mr. 
Roper  tenant  by  the  curtesy,  his  interest  as  such  tenant 
by  the  curtesy  would,  I  am  advised,  have  passed  to  the 
assignees  under  the  insolvency.  I  will,  upon  being  satis- 
fied that  he  ever  had  such  an  interest  in  the  property, 
advise  my  client  to  consent  to  a  deduction  of  the  amount 
of  the  rent  due  out  of  the  deposit  money,  upon  the  balance 
being  handed  over  to  him.  This  is  the  only  interest  which, 
I  am  advised,  Mr.  Roper ^  and  consequently  his  assignees, 
can  be  entitled  to  in  the  premises,  and  this  offer  is  en- 
tirely without  prejudice  to  any  course  which  may  here- 
after be  adopted  in  case  it  is  not  accepted.  If  it  cannot 
be  shown  that  Mr.  Roper  was  tenant  by  the  curtesy,  then 
I  roust  request  an  immediate  return  of  the  deposit." 

And  again  on  the  26th  of  October,  Goodyear  s  solici* 
tor  wrote  as  follows  :— 

"  I  really  must  request  your  determination  in  this 
matter,  as,  unless  the  deposit  is  forthwith  returned,  my 
instructions  are  peremptorily  to  commence  proceedings 
for  its  recovery,  and  in  such  proceedings  I  shall  seek  to 

make 
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make  your  clients  personally  responsible  for  costs.  Be 
good  enough  to  favor  me  with  a  reply  in  the  course  of 
the  clay." 

No  answer  having  been  received,  Ooodyear's  solicitor, 
on  the  ^7th  of  October ^  wrote  as  follows  : — 

"  Not  having  received  any  reply  from  you  to  my  letters 
of  the  23rd  and  26th  instant,  I  beg  that  you  will  con- 
sider this  as  a  notice  on  the  part  of  Mr.  Goodyear  that 
he  hereby  rescinds  the  contract  for  purchase  entered  into 
by  him,  and  requires  an  immediate  return  of  the  deposit, 
140/.,  paid  by  him,  and  that  unless  the  same  is  returned 
to  him  in  the  course  of  to-morrow,  legal  proceedings 
will  be  commenced  for  the  recovery  of  it  without  any 
further  notice." 


Some  further  communications,  however,  took  place, 
the  solicitors  for  the  vendors  having  informed  the  solicitor 
of  the  purchaser  that  they  were  waiting  for  the  opinion 
of  counsel  on  which  they  should  act.  On  Ist  November ^ 
the  purchaser's  solicitor  wrote,  "  I  have  been  expecting 
to  hear  from  you  herein  in  consequence  of  what  passed 
when  I  last  saw  you.  Be  good  enough  to  favor  me  with 
your  determination  as  to  the  return  of  the  deposit,  that  I 
may  act  accordingly."  The  solicitor  of  the  vendors 
replied  on  the  same  day,  "  We  cannot  understand  your 
almost  daily  applications  to  us  herein,  more  particularly 
your  favor  of  this  morning's  date,  after  the  interview 
we  had  with  you  the  latter  part  of  this  week,  and  we 
can  only  repeat  what  we  informed  your  clerk  at  that 
interview,  viz.,  that  we  had  no  doubt  as  to  the  goodness 
of  the  title,  but  that  wc  intended,  previous  to  writing  you 
in  reply  to  your  numerous  letters,  taking  the  opinion  of 
the  most  eminent  conveyancer  of  the  day,  and  that  as 
soon  as  we  obtained  his  opinion  we  should  let  you  know 

the 
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the  course  we  intended  to  adopt ;  we  have  not  yet  ob-        ISfiO. 

tained  that  gentleman's  opinion,  but  as  soon  as  we  do,      S^''^^ 

you  may  rely  upon  hearing  from  us."  .  v. 

Goodyear. 

On  the  10th  of  November,  the  Plaintiff's  solicitors 
were  advised  that  the  estate  probably  had  become  realty, 
and  that  a  conveyance  from  the  heir  should  be  obtained. 
They  made  inquiries  for  the  purpose  of  ascertaining 
who  was  such  heir,  and  having  discovered  TV.  T.  Roper 
the  younger,  they  wrote  to  him  on  the  15th,  with  a 
view  of  making  an  appointment  with  him.  They  were 
obliged  to  delay  seeing  him,  but  ultimately  an  appoint- 
ment was  made  with  him  for  the  8th  of  December,  On 
the  7th  of  December,  however,  the  Plaintiff  having  oc- 
casion to  call  on  the  Defendant  Goodyear,  was  informed 
by  him  and  his  solicitor,  that  Ooodyear  had  purchased 
the  interest  of  the  heir-at-law.  It  appeared  that  Good' 
year,  through  his  solicitor,  had  opened  a  negociation 
with  the  heir  on  the  16th  of  November,  for  the  purchase 
of  his  reversion  in  fee.  Terms  were  arranged,  and  by 
an  indenture,  dated  the  25th  of  November,  1858,  W.  T. 
Roper  the  younger,  in  consideration  of  200/.,  conveyed 
the  estate  to  the  Defendant  Goodyear,  subject  to  the  life 
estate  of  William  Thomas  Roper  the  father.  Upon  this 
the  solicitor  of  the  assignees,  on  the  13th  of  December, 
1858,  wrote  to  the  solicitor  of  the  Defendant  Goodyear, 
insisting  on  the  right  of  the  assignees  to  specific  per- 
formance, allowing  Goodyear  the  expenses  of  his  pur* 
chase  from  W.  T.  Roper  the  younger.  Goodyear  de- 
clined to  do  more  than  purchase  from  the  assignees,  at  a 
valuation.  Roper's  estate  by  the  curtesy,  and  shortly 
afterwards  the  bill  in  this  suit  was  filed,  praying  specific 
performance  of  the  contract,  and  that  the  Defendant 
Goodyear  might  be  declared  a  trustee  of  the  reversion 
for  the    Plaintiff  and    for    the    oflScial   assignee,   Mr. 

Siurgis^ 
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Sturgisy  who  declined  to  be  joined  as  co-Plaintifl'.     Vice- 
Chancel  lor   Stuart  having  made   a  decree  for  specific 
r.  performance,   allowing    Goodyear   the   purchase-money 

OoooYEAR.     i^g  j^^j  p^jj  f^j.  ^|j^  reversion,  with  his  expenses  of  the 
purchase,  Goodyear  appealed. 


Mr.  Malins  and  Mr.  Welfordy  for  the  PlaintifT,  in 
support  of  the  decree. 

The  decree  is,  we  submit,  clearly  right.  The  De- 
fendant acted  fraudulently  in  using,  for  the  purpose  of 
defeating  the  contract,  knowledge  which  he  obtained 
only  by  reason  of  the  contract,  and  he  cannot  avail  him- 
self for  that  purpose  of  knowledge  so  acquired.  His 
getting  in  the  title  of  the  heir  must,  under  the  circum- 
stances, be  considered  as  done  on  our  behalf,  and  must 
be  treated  as  removing  the  main  objection  to  the  title, 
the  Defendant  being  entitled  to  be  allowed  as  part  of 
his  purchase-money  the  sum  he  has  paid  to  the  heir,  and 
all  expenses  he  has  reasonably  incurred  in  relation  to 
getting  in  the  heir's  title;  Cane  v.  Lord  Allen  (a)  ;  Law- 
less V.  Mansfield  (i) ;  Taylor  v.  Brown  (c).  The  De- 
fendant sets  up  an  objection  founded  on  Clements s  mort- 
gage, but  Clements  cannot  set  up  any  claim,  being  bound 
by  the  decree  at  the  Rolls  in  1858. 


Mr.  Bacon  and  Mr.  Langworthy  for  the  Appellant. 

Mr.  Goodyear  claims  to  be  entitled  to  retain  his  pur- 
chase from  the  heir  for  his  own  benefit,  and  we  contend 
that  he  is  so  entitled.  Why  should  he  be  held  a 
trustee  for  the  vendor  of  that  in  which  the  vendor  had 

no 

(fl)  2  Dow.  289,  296.  (c)  2  Bcav.  180. 

(b)  1  Vru.  4-  War.  557,  029. 
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no  interest  ?  There  is  not,  \vc  contend,  any  breach  of  looO. 
confidence,  any  confidential  relation,  or  any  fraud  in 
the  case.  The  delivery  of  an  abstract  of  lille  does  not 
create  any  fiduciary  relation  between  the  parties.  The 
purchaser  might  possibly  have  been  restrained  from 
communicating  to  others  any  information  which  he  ob- 
tained from  the  abstract,  but,  if  so,  it  would  be  upon  the 
ground  that  the  purchaser  had  no  right,  by  means  of  in- 
formation so  acquired,  to  prejudice  the  title  of  the 
vendors  to  what  belonged  to  them.  Here  the  property 
never  did  belong  to  the  vendors,  they  show  by  their 
conditions,  that  they  were  aware  of  the  doubtful  cha- 
racter of  their  title,  and  they  ought  to  have  let  the  pur- 
chaser know  that  it  was  a  question  whether  the  property 
belonged  to  them  or  to  the  heir,  for  they  had  in  fact 
nothing  more  than  an  estate  for  the  insolvent's  life.  The 
rules  as  to  allowing  time  to  perfect  a  title,  do  not  apply 
where  a  vendor  puts  up  for  sale  a  property  to  which  he 
has  not  any  title.  Indeed  the  contract  here  was  one 
of  which  specific  performance  ought  never  at  any  stage 
of  the  proceedings  to  have  been  decreed.  The  remedy 
was  not  mutual,  IJowell  v.  George  (a),  so  there  was 
no  contract,  the  vendor  having  nothing  approaching  to 
a  complete  title.  The  mortgage  to  Clements  is  a  fatal 
objection,  unless  the  vendors  arc  willing  to  admit  it  to 
be  a  good  incumbrance,  and  deal  with  it  accordingly. 
The  case  of  Platell  v.  Bevill{b),  shows  that  after-ac- 
quired property  does  not  vest  in  the  assignees  unless 
something  is  done.  The  case  turns  upon  5  &  ti  Vict, 
c.  116,  sects.  7  and  9,  and  7  &  8  Vict.  c.  96,  sects.  4  and 
73.  The  final  order  having  been  obtained  long  before 
the  mortgage,  the  mortgage  was  valid  as  against  the 
assignees. 

T/ic 
{a)  1  Mudd.  1.  (b)  2  Exch,  508,  51U. 
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1860.  The  Lord  Justice  Knight  Brucb. 


Goodyear. 


MURRELL 

V.  The  property  in  question  in  this  suit  was  put  up  for 

sale  on  the  26th  o^  August y  1858,  under  certain  condi- 
tions of  sale,  and  the  Defendant  Mr.  Goodyear  became 
the  purchaser.  The  vendors  derived  their  title  under 
Mr.  Roper,  an  insolvent,  whose  assignees  they  were. 
The  property  was  thus  circumstanced;  it  had  been  (if 
one  may  use  such  a  term)  a  martyr  to  conveyancing,  and 
it  had  belonged  in  substance  to  a  lady  called  Mrs.  Friend, 
for  her  life ;  and,  subject*  to  her  life  interest,  to  her 
daughter  Mrs.  Roper  absolutely.  Mr.  Roper  took  the 
benefit  of  the  Insolvent  Debtors  Act;  all  bis  interest 
therefore  became  vested  in  the  assignees,  the  vendors. 
The  property  had  at  one  time  been  impressed  with  the 
character  of  personalty,  but  certain  conveyancing  evolu- 
tions had  been  performed,  which  were  said,  and  at  least 
with  some  plausibility,  to  take  away  from  it  the  cha- 
racter of  personalty,  and  to  render  it,  in  point  of 
equity  as  well  as  in  point  of  law,  realty.  The  effect  of 
which  would  have  been  to  make  Mrs.  Friend  tenant 
for  life,  with  remainder  to  Mrs.  Roper  in  fee;  in  which 
case,  upon  Mrs.  Roper's  death,  her  right  would  descend 
to  her  heir-at-law;  whereas,  if  it  had  remained  per- 
sonalty, Mr.  Roper  would  have  been  entitled  to  it  as  her 
administrator,  not  compellable  to  distribute.  Mr.  Roper 
became  her  administrator.  After  the  death  of  Mrs. 
Friend  (Mrs.  Roper  having  died  before  her)  the  assignees 
of  Mr.  Roper  put  the  property  up  for  sale,  under  the 
notion  that  the  original  character  of  personalty  impressed 
upon  it  had  not  been  changed ;  andy  singularly  enough, 
the  fifth  condition  of  sale  says,  that  in  the  year  1843  the 
property  stood  limited  to  trustees  in  fee,  in  trust  for 
Frances  Friend  for  life,  for  her  separate  use,  without 
power  of  anticipation  ;  and  after  her  decease,  in  trust  for 
her  daughter  and  only  child  Mary  Elizabeth,  then  the 

wife 
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wife  of  William  Thomas  Roper,  which  would  have  led        1860. 
to  the  inference  tliat  it  was  real  estate  in  the  lady ;  but      ^^^"^^ 

MURRELL 

the  sixth  condition  of  sale  says  (and  this  may  seem  sin-  v. 

gular  to  a  person  not  acquainted  with  the  facts)  that  the  Goo»>t*ar. 
title  to  the  property  is  derived  through  William  Thomas 
Roper,  as  administrator  of  his  wife  Mary  Elizabeth^ 
directly  contradicting  the  prima  facie  inference  derivable 
from  the  fifth  condition  of  sale.  Whether  the  property 
was  impressed  with  the  character  of  personalty,  or  was 
in  every  sense  realty,  I  am  perfectly  satisfied  that  the 
assignees  acted  with  honest  intentions  in  preparing  the 
conditions  of  sale  as  they  did,  and  in  offering  the  pro- 
perty for  sale  as  they  did ;  I  am  satisfied  that  they  be- 
lieved themselves  to  be  absolute  proprietors  of  the  estate 
as  assignees,  and  that  they  sent  forth  those  conditions  to 
the  world,  as  I  have  said,  fairly ;  whether  they  were 
mistaken  or  not  is  another  question  ;  but  the  question  is 
one  as  to  which  a  reasonable  man,  though  acquainted 
with  the  law,  might  well  fall  into  a  mistake  either  one 
way  or  the  other.  Under  these  conditions  of  sale  the  pro- 
perty is  sold.  The  objections  to  the  title  are  required  to 
be  delivered  in  a  certain  time  after  the  delivery  of 
the  abstract,  I  think  in  fourteen  days  (they  were  de- 
livered, I  think,  on  the  iOth  of  September),  and  then 
this  objection  is  taken,  and  it  becomes  to  some  extent 
the  subject  of  discussion.  The  vendors  address  them- 
selves to  the  consideration  of  it,  and  while  the  matter  is 
going  on,  a  letter  of  the  23rd  October  is  written  by  the 
purchaser's  solicitor. — [His  Lordship  here  read  the  letters 
of  the  23rd,  26th  and  27th  of  Oc^ofter.]— Now,  if  there  had 
been  anything  unfair  in  the  conduct  of  the  vendors,  it  is 
very  probable  that  Mr.  Mardon,  the  solicitor  of  the 
purchaser,  might  have  been  right  in  this  contention  ;  but 
1  have  already  said  that  in  my  opinion  there  was  a  total 
absence  of  fraudulent  or  improper  intention.  The  12th 
condition  of  sale^  which  looks  to  the  possibility  of  a 

defect 
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1860.        defect  in  the  title,  says,  "  The  purchaser  is  to  make  his 
objections  and  requisitions,  if  any,  in   respect  of    the 
V,  title,  and  to  send  the  same  within  fourteen  days  from  the 

Goodyear.  ^^^  ^f  ^j^^  delivery  of  the  abstract ;  and  in  default  of 
any  such  objection,  he  shall  be  deemed  to  have  accepted 
the  title ;  and  if  he  shall  insist  upon  any  objection  or 
requisition  on  the  abstract,  or  title,  or  evidence  of  the 
title  and  conditions,  which  the  vendors  shall  be  unable 
or  unwilling  to  remove  or  comply  with,  the  vendors  may 
rescind.**  Independcnlly,  therefore,  of  the  ordinary 
course  of  business  witli  regard  to  the  purchase  of  real 
estates  in  the  present  condition  of  the  law  of  the  country, 
here  is  a  condition  of  sale  which  pointedly  refers  to  the 
possibility  of  the  title  being  found  defective;  and  I  am 
of  opinion  that  the  vendors  were  entitled,  as  between 
them  and  the  purchaser,  to  a  reasonable  time  for  making 
the  title  good.  The  purchase  was  not  in  any  event  to  be 
completed  before  the  29th  of  Sepicmber,  The  possibility 
of  the  title  not  then  being  completed  is  provided  for  by 
another  condition  of  sale  with  regard  to  the  interest 
running,  whatsoever  the  cause  of  delay.  I  think,  there- 
fore, that  whether  the  letter  of  the  27th  of  October  is  con- 
sidered alone,  or  taken  in  connection  with  those  that 
preceded  it,  to  rescind  the  contract  by  it  was  a  step 
which  the  purchaser  was  not  entitled  then  to  take. 
What,  then,  was  the  purchaser  to  do  ?  The  question 
was,  whether  the  assignees  had  an  absolute  interest,  or 
had  only  an  interest  during  the  life  of  the  insolvent — 
then,  and,  I  believe,  still  alive — in  which  event  the  re- 
version in  fee  would  belong  to  his  son  as  the  heir-at-law 
of  his  mother.  In  this  state  of  things  the  purchaser, 
who  seems  to  have  acquired  his  knowledge  of  the  inte- 
rest of  the  son  merely  by  means  of  the  abstract,  and  of 
having  been  the  purchaser,  enters  into  a  negotiation  with 
the  father  and  son,  or  one  of  them,  for  the  purchase  of 
the  son's  interest.  He  purchases  it  and  takes  a  convey- 
ance 
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ance  of  it,  dated  the  25th  of  November,  1 858,  a  month  after        1 860. 
the  letter  of  the  27th  October,  which  I  have  read.     The     ^"^^ 

MURRF.LL 

conveyance,  after  recitals  made  necessary  or  rendered  v, 

relevant  by  the  state  of  the  title,  proceeded  thus  : — "And 
whereas  the  said  Frederick  Qoodycar  has  objected  to 
the  said  title  of  H.  E,  Murrell  and  S,  Sturgis,  and  the 
said  Frederick  Goodyear  contends  that,  under  the  cir- 
cumstances hereinbefore  appearing,  the  said  trust  fund 
or  sum  of  1,200/.  bequeathed  by  the  will  of  Robert 
Alpe,  has  been  converted  into  realty,  and  consequently 
that  the  said  William  Thomas  Roper  the  elder,  upon  the 
death  of  the  said  Mary  Elizabeth  his  wife,  only  became 
(Entitled  to  the  said  freehold  and  copyhold  hereditaments 
for  an  estate  therein  for  his  life;  and  that,  subject  to 
such  estate  by  the  curtesy  in  him,  the  said  hereditaments 
descended  to  the  said  William  Thomas  Roper  the 
younger  for  an  estate  of  inheritance  in  or  as  of  fee-simple  ; 
but  the  said  Henry  Edward  Murrell  and  Samuel  Sturgis 
insist  that  they  arc  entitled  to  the  said  hereditaments  for 
an  estate  in  or  as  of  fe«-simple  in  possession,  and  the 
said  question  of  title  is  now  depending  between  them  and 
the  said  Frederick  Goodyear;  and  whereas  the  said 
Frederick  Goodyear  has  offered  to  purchase  all  the  estate 
and  interest,  right  and  title  of  the  said  William  I'homas 
Roper  the  younger  of  and  in  the  said  hereditaments, 
and  the  said  William  Thomas  Roper  has  agreed  to  sell 
his  right  for  the  sum  of  200V'  It  is  the  benefit  of  a 
bargain  thus  effected  for  the  purpose  of  destroying  the 
original  contract,  or  preventing  the  possibility  of  its  ful- 
filment on  the  part  of  the  original  vendors,  that  the 
original  purchaser  insists  on.  My  recollection  does  not 
furnish  me  with  an  instance  similar  to  the  present. 
Whether,  if  the  original  purchase  shall  ultimately  go  off 
for  want  of  ability  to  make  a  title  or  procure  a  conveyance, 
Mr.  Goodyear  will  be  a  trustee  of  this  property  for  the 
assignees,  they  paying  him  what  it  has  cost  him,  I  will 

express 
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1860.       express  no  opinion,  but  that  if  the  original  contract  shall 
^■^''''*^^      go  on,  he  must  be  considered  as  having  made  this  pur- 

MURRELL  ,  /.  ,  /t  1.        .  I  •   1         r>  i 

t7.  chase  for  the  purpose  of  relievmg  the  title   from  the 

Goodyear,  objection  (as  far  as  that  objection  goes)  I  have  not  the 
least  doubt ;  the  purchaser  being  entitled  to  have  the 
money  which  he  paid  to  Mr.  Roper  the  younger  allowed 
him  with  interest  and  all  the  reasonable  expenses  incident 
to  the  purchase  and  conveyance  from  that  gentleman. 

The  only  other  objection  is  that  relating  to  Clements  s 
mortgage.  Though  it  may  be  only  a  question  of  con- 
veyance and  not  of  title,  it  is  for  the  benefit  of  both 
parties  that  it  should  be  disposed  of  now,  and  on  this 
head  we  both  of  us  wish  to  hear  a  reply. 

Tlie  Lord  Justice  Turner. 

This  case,  to  the  extent  to  which  we  are  now  dealing 
with  it,  seems  to  me  to  be  abundantly  clear.  It  is  simply 
a  question  of  specific  performance  which  must  depend 
upon  this,  whether  there  was  an  agreement  subsisting 
at  the  time  of  the  institution  of  this  suit,  which  it  was 
right  for  this  Court  to  enforce.  That  there  was  originally 
such  an  agreement  is  not  disputed.  Whether  it  is 
subsisting  and  ought  to  be  enforced  seems  to  me  to 
depend  upon  two  points.  First,  whether  the  Defendant, 
the  purchaser,  is  to  be  relieved  from  the  agreement  into 
which  he  entered  in  consequence  of  his  having  got 
in  the  title  of  the  heir,  and  secondly,  whether  he  has 
determined  the  agreement  by  the  notice  which  was  given 
by  him  on  the  27th  of  October,  1858  ?  These  are  the 
two  questions  upon  which,  as  it  seems  to  me,  the  whole 
case,  so  far  as  we  are  now  dealing  with  it,  must  depend. 

Now,  first,  how  could  the  Defendant's  purchase  of  the 
title  of  the  heir-at-law  destroy  the  original  contract  en- 
tered into  by  him  with  the  Plaintiffs  for  the  purchase  of 

the 
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the  fee-simple  ?  It  could  do  so,  as  I  apprehend,  only  1860. 
upon  one  ground,  that  it  removed  the  subject-matter  of 
the  contract;  and  that,  in  truth,  to  compel  the  Defendant 
to  complete  the  purchase  was  to  compel  him  to  buy  and 
pay  for  a  property  which  has  already  become  his  own 
by  the  purchase  which  he  himself  had  made.  Now  I 
am  quite  aware  that  this  Court  has  refused  to  enforce 
specific  performance  when  persons  have  entered  into 
contracts  for  the  purchase  of  property  which  has  turned 
out  to  have  already  belonged  to  them.  But  upon  what 
ground  has  the  Court  refused  to  enforce  specific  per- 
formance in  such  cases?  Simply  upon  the  ground  of 
mistake ;  and  in  this  case  there  is  no  mistake,  for  the 
Defendant,  at  the  time  when  he  made  the  purchase  from 
the  heir,  perfectly  well  knew  how  the  matter  stood.  He 
made  that  purchase  with  his  eyes  perfectly  open.  The 
whole  substratum,  therefore,  the  whole  ground  for  re- 
lieving the  Defendant  from  the  purchase  made  by  him 
from  the  assignees,  on  the  ground  of  the  purchase  which 
he  has  made  from  the  heir,  seems  to  me  wholly  to  fail. 

But  then  it  is  said,  that  upon  the  27th  of  October, 
1858,  notice  was  given  to  determine  this  contract,  and 
that  it  must  be  treated  as  null  and  void.  Now  it  is  to 
be  observed  that,  with  a  full  knowledge  of  this  objection 
to  the  title,  the  Defendant  did  not,  in  the  requisitions 
which  he  made,  take  the  objection,  if  he  was  entitled 
to  take  it,  that  the  contract  was  void,  upon  the  ground 
that  the  assignees  had  sold  that  to  which  they  had  no 
title.  All  that  he  said  was,  "  Procure  me  the  concur- 
rence of  the  heir-at-law."  He  treated  the  contract, 
therefore,  as  a  subsisting  contract.  I  do  not  enter  into 
the  question  whether  he  was  or  was  not  entitled  to 
say  that  he  would  put  an  end  to  the  contract.  I  am  not 
by  any  means  satisfied  that  he  was.  But  supposing  him 
to  have  been  so,  he  treated  the  contract  as  a  subsisting 

contract 
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I8G0.        contract  at  the  time  when  he  made  the  requisitions  upon 
^^''^^'^      the  title ;  and  not  only  so,  but  after  discussions  between 

MURRELL  ,  ,.    .  .    1  I'll  1 

p.  the  solicitors  with  respect  to  the  title  down  to  as  late  as 

CooDYFAu.  (i,g  j9,i,  of  Oc/oi^T,  1858,  this  contract  was  treated  by 
the  Defendant  as  a  subsisting  contract,  and  the  concur- 
rence of  the  heir-at-law  required.  I  find,  in  a  letter  of 
the  19th  of  October,  1858,  the  Defendant's  solicitor 
writing  to  the  Plaintiff's  solicitors  in  these  terms. — [His 
Lordship  read  the  letter.]— So  that  down  to  the  19th 
of  October,  1858,  this  contract  is  distinctly  treated  by 
the  Defendant  as  a  subsisting  contract.  Then  comes 
this  question  :  having  treated  the  contract  as  a  sub- 
sisting contract  down  to  the  19th  of  October,  can  the 
Defendant,  on  the  23rd  of  October,  four  days  afterwards, 
turn  round  and  say,  "  I  determine  this  contract,  and  re- 
quire payment  back  of  the  deposit  which  I  have  paid." 
1  think  that  every  principle,  and  I  may  add,  every  autho- 
rity, is  against  the  existence  of  any  such  right  on  the 
part  of  a  purchaser.  The  Defendant  was  bound  to  afford 
to  the  vendors  a  reasonable  time  to  enable  them  to  clear 
the  title  of  this  difficulty  which  existed  upon  it.  I  think 
that  by  the  effect  of  the  letters,  and  by  the  dealing  upon 
the  contract,  the  Defendant  had  put  the  case  in  the  posi- 
tion of  an  ordinary  case  between  vendor  and  purchaser. 
Mr.  Langworthy,  who  argued  this  case  very  ably  and 
very  clearly,  put  the  case  thus  :— He  said,  the  purchaser 
is  entitled  to  rescind  the  contract  at  once,  upon  the 
ground  that  there  has  been,  not  a  fraudulent  dealing 
by  the  assignees  in  putting  up  the  property  for  sale, 
but  an  attempt  by  them  to  sell  that  to  which  they  must 
be  taken  to  have  known  they  had  no  title — the- entire 
fee.  Well,  as  I  said  before,  the  Defendant  might,  if  he 
pleased,  have  setup  that  at  the  time  when  he  sent  these  re- 
quisitions as  to  the  title;  but  he  did  not  do  so.  I  do  not 
mean  to  say  he  could  have  done  so  with  success.  I  do 
not  go  the  length  Mr.  Langworthy  carried  his  argument 

upon 
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upon  that  point;  I  am  not  prepared  to  hold  that  in  the  1860. 
case  of  bond  fide  conduct  on  the  part  of  a  vendor  putting  .. 
up  property  for  sale,  in  which  he  has  a  partial  interest,  ^  r. 
supposing  himself  to  have  the  entire  interest,  it  is  com- 
petent to  a  purchaser  to  say  that  the  contract  shall  be  no 
contract,  if  the  vendor  is  able  ultimately  to  make  a  title 
to  the  property  according  to  the  more  extended  interest 
he  has  contracted  to  sell.  I  certainly  have  always 
thought,  that  in  such  a  case  a  purchaser  could  have  no 
right  to  resist  a  specific  performance  of  the  contract. 
But  I  say,  without  any  hesitation,  that  if  a  purchaser  has 
any  such  right  as  has  been  contended  for  and  insisted 
upon  on  the  part  of  this  Defendant,  it  is  a  right  he  is 
bound  to  insist  upon  at  the  first  moment;  he  cannot  play 
fast  and  loose,  and  say,  ''  I  treat  this  as  a  subsisting 
contract,*'  and  then  aAerwards  suddenly  turn  round  and 
say,  "  1  have  a  right  to  revert  to  my  original  position. 
I  have  a  right  to  destroy  that  contract,  which  for  months 
and  months,  during  the  whole  treaty  of  negociation  upon 
the  title,  I  have  treated  as  a  subsisting  contract."  It 
seems  to  roe,  therefore,  that  the  case  fails  upon  this 
second  ground  as  much  as  it  fails  on  the  first,  and  that 
this  decree,  so  far  as  we  have  yet  dealt  with  it,  is  a  per- 
fectly  good  decree. 


Mr.  Malins  in  reply  as  to  Clements^  mortgage. 

This  is  a  mere  question  of  conveyance,  not  of  title. 
Clements  at  most  is  only  an  incumbrancer.  [^The  Lord 
JusTiCB  Turner  :  That  is  a  perfectly  good  answer  to  the 
Defendant's  objection  if  you  admit  Clements  to  have  a 
good  mortgage  which  you  are  bound  to  pay  off;  but  if 
you  dispute  his  having  a  good  mortgage,  how  does  the 
case  stand  ?]  We  contend  that  he  has  no  claim,  inas- 
much as  he  is  bound  by  the  decree  in  the  former  suit 

Vol.  I — 3.  H  H  D.F.J,    ordering 
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1860.  ordering  a  conveyance  to  the  assignees.  That  decree  we 
say  was  well  grounded.  Roper,  before  the  vesting  order, 
had  a  freehold  during  the  joint  lives  of  himself  and  his 
wife,  and  had  also  the  chance  of  an  estate  by  the  curtesy, 
the  only  contingency  being  that  of  bis  surviving  his  wife. 
The  falling  into  possession  of  that  estate  by  curtesy  was 
nothing  more  than  the  perfecting  an  inchoate  right  which 
previously  existed  and  passed  by  the  vesting  order. 
Clements,  therefore,  who  took  his  security  after  the  date 
of  the  vesting  order,  and  with  notice  of  it,  acquired  no 
title  at  all. 

The  Lord  Justice  Knight  Bruce. 

Without  giving  any  opinion  whether  the  question  upon 
Clements'  mortgage  is  a  question  of  title  or  a  question  of 
conveyance,  and  without  meaning  to  give  any  opinion 
favorable  to  Clements'  claim,  if  he  should  make  one,  I 
think  the  point  sufficiently  doubtful  to  preclude  the  right 
of  the  vendors  to  force  the  completion  of  the  purchase 
upon  the  purchaser  without  clearing  the  title  from*  this 
blot,  or  cloud,  or  doubt,  or  whatever  it  may  be  called.  I 
think,  however,  that  whether  it  is  a  question  of  title,  or 
whether  it  is  a  question  of  conveyance,  it  ought  to  make 
no  difference  in  the  costs.  The  main  cause  of  dispute 
upon  which  the  whole  controversy  has  arisen  has  been 
the  claim  of  the  purchaser  to  be  delivered  from  the  con- 
tract, upon  the  ground  of  an  interest  supposed  to  be 
outstanding  in  the  younger  Mr.  Roper,  and  upon  the 
conveyance  obtained  by  the  purchaser  from  that  gentle- 
man. With  regard  to  rescinding  the  contract,  the 
Defendant  has  signally  failed;  for  there  was  neither 
fraud,  wilful  misrepresentation,  wilful  suppression,  nor 
unreasonable  delay.  With  regard  to  the  'claim  made  by 
the  Defendant  to  retain  the  benefit  of  the  conveyance 
from  the  younger  Mr.  Roper,  he  having  acquired  the 
knowledge  of  that  interest  by  the  means  by  which  he  did, 

I  think 
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I  think  it  a  claim  of  great  impropriety,  and  it  would,  in 
my  judgment,  be  wrong  as  between  the  parties,  and  no 
less  wrong  as  regards  the  interests  of  society,  not  to 
order  the  Defendant  to  pay  all  the  costs,  both  before  the 
Vice-Chancellor  and  here. 


The  Lord  Justice  Turner. 

I  think  the  question  before  us  now — the  question  of 
Clements*  mortgage — whether  considered  as  a  question 
of  title  or  a  question  of  conveyance,  is  not  clear.  As  to 
the  decree  which  has  been  already  made,  it  was  treated 
in  the  argument— and  I  take  it  for  granted  correctly — 
that  the  point  which  now  arises  was  not  in  issue  in  that 
suit,  the  property  then  being  considered  as  personalty ; 
now  we  have  dealt  with  it  as  realty.  Supposing,  how- 
ever, the  point  to  have  been  in  issue,  and  to  have  been 
decided  in  that  suit,  the  decree  is  still  open  to  a  re- 
hearing. I  think  the  Plaintiff,  therefore,  fail  in  esta- 
blishing their  case  on  the  ground  of  the  decree.  With 
reference  to  the  point  raised  by  Mr.  Malins^  that  there 
was  an  inchoate  right  to  an  estate  by  the  curtesy  at  the 
time  of  the  insolvency,  and  that  this  right  would  belong 
to  the  assignees  without  any  subsequent  application  to 
the  Court,  that  is  a  question  which,  as  I  understand 
the  case,  would  depend  upon  the  construction  to  be  put 
wjfoii  the  statutes  5  &  6  VicU  c.  116,  and  7  &  8  VicL 
c  96;  and  I  cannot  say  that  the  construction  is  so  clear 
upon  these  statutes  as  to  warrant  us  in  holding  that  the 
purchaser  may  not  be  afterwards  exposed  to  a  claim  upon 
the  property  by  Clements^  as  mortgagee,  considering  the 
property  as  real  estate.  I  think,  therefore,  the  title 
must  be  cleared  of  that  difficulty. 

With  respect  to  the  costs  of  the  suit,  I  fully  concur 

in  the  observations  which  have  been  made  by  my  learned 

HH«  Brother. 
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Brother.     I  think  there  was  a  most  improper  course  of 
conduct  on  the  part  of  the  purchaser.     I  do  not  impute 

MuRRELL  .  ,1111  1  .  1 

V.  it  to  him  personally,  probably  he  knew  notmng  about  it ; 

Goodyear.     ^^^  those  who  advised  him  seem  to  me  to  have  advised 
him  to  take  a  course  most  dishonest  and  most  unjust. 


Jan.  19,  20.  GREEN  V.  JENKINS. 

Feb.  25. 


Before  The  fTlHIS  was  a  demurrer  to  a  bill  of  review,  filed  by 

Chancellor  leave  of  the  full  Court  of  Appeal.    The  bill  of 

Lord  review  stated  the  institution  by  the  Defendant  William 

Campbell  "^ 

and  The  James  Jenkins   of  the    original    suit    of    Jenkins    v. 

^TicEs"'"  Green  against    the  PlaintiflF,  being  a  suit  for  the  spe- 

To  sustain  a  cific    performance   of   an    agreement   contained    in    a 

tuhouri'dU-  ^"^^"  memorandum  dated  the  24th  of   April,   1855, 

coveryofnew  and  made  between  the  Reverend  William  James  Jen- 

cree'sought^to  ^^^'  rector  of  the   parish    of  Fillingham   of  the   one 

be  reversed  part,  and   Benjamin   Green,  farmer,  of  the  other  part, 

be  contrary  to  vvhich  was  as  follows  : — "  The  said  Reverend  William 

some  statutory  James  Jenkins,  in  consideration  of  the  rents,  covenants 

enactment,  or 

some  principle  and  agreements  hereinafter  covenanted  on  the  part  of  the 

orequiu^ro^  said   Benjamin   Green  to  be  paid,  observed  and  per- 

cognizedand  formed  respectively,  doth    hereby  covenant  and    agree 

or  settled  iy  ^^^^  ^^^  ^^  ^^^  ^aid  Benjamin  Green  that  he  will,  with 

decision,  or  to  the  consent  of  the  bishop  of  the  diocese  and  patrons  of 

be  at  variance  ,         ,                                            <.   t^  it 

with  the  forms  the  advowson  and  rectory  of  Fillingham,  on  or  before 

and  practice  of  .i 

the  Court.  ^"® 
Held,  by  the  Lord  Chancellor  and  Lord  Justice  Turner,  that  the  statute  5  H*/. 

c.  27  (sess.  2),  for  better  enabling  incumbents  of  ecclesiastical  benefices  to  demise  the 

lands  belonging  to  their  benefices  upon  farming  leases,  does  not  restrict  any  power  of 
leasing  which  the  incumbent  before  possessed. 
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the  Ist  day  of  July  next,  grant  and  execute  unto  the        I860, 
said  Benjamin  Green  a  good  and  effectual  demise  or 
lease,  to  be  prepared  and  perfected  by  his  solicitor,  but 
at  the  expense  of  the  said  Benjamin  Green,  of  all  that 
messuage,  farm  house,  and  farm,  containing  437  acres 
or    thereabouts,    situate   at   Fillingham   aforesaid,  and 
known  as  the  Glebe  Farm,  and  now  in  the  occupation 
of    Mr.    Williamson  Glover,  except  thirty-seven  acres 
thereof,  to  hold  the  same,  with  their  appurtenances,  unto 
the  said  Benjamin  Green,  from   the  6ih  day  of  April 
last,  for   the   term  of  fourteen   years,  with   liberty    to 
plough  up,  free  of  any  extra  rent,  one  moiety  of  a  close 
called  Thacker  Hill  Close,  but  with  a  reservation  out  of 
demise  of  timber,  mines  and  gravel,  right  of  sporting, 
fishing,  shooting  and  stocking  ponds  with  iish ;  yearly 
rent  of  600/.,  and  such  further  sum  as  the  said  lessor  will 
have  to  pay  annually  to  a  drainage  company,  or  to  go- 
vernment, for  draining  the  said  farm  or  any  part  thereof, 
or  for  the  money  borrowed  for  that  purpose,  and  also  a 
furtlier  sum  of  ten  shillings  per  acre  for  ploughing  one 
close  called  the  Third  Field,  and  five  shillings  per  acre 
for  the  other  moiety  of  the  said  close  called  Thacker 
Hill  Close f  and  also  by  way  of  penalty  a  further  sum  of 
ten  pounds  per  acre  for  every  acre  of  grass  land  ploughed 
up,  except  as  aforesaid ;  rent  payable  half-yearly ;  the 
first  half-yearly  payment  to  be  made  on  the  Uth  day  of 
October  next,  with  proportionate  deduction  for  the  in- 
terval between  the  6th  day  oi  April  instant  and  the  13th 
day  oi  May  next,  the  latter  day  being  the  time  at  which 
the  said  tenant  will  enter.     The  said    William  James 
Jenkins  agrees  with  the  said  Benjamin  Green  to  obtain 
the  consent  of  the  said  bishop  of  the  diocese  and  of  the 
said  patrons  of  the  said  living  to  the  said  lease ;  also,  if 
he  is  able  (but  this  is  not  compulsory  upon  him),  to  get 
the  whole  of  the  said  farm,  or  such  part  thereof  as  is 
required,  drained  by  a  drainage  company,  or  by  borrow*. 

ing 
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1860.  ing  money  for  that  purpose,  the  said  tenant  paying  the 
annual  payment  to  the  said  company  or  to  government 
for  that  purpose  during  the  said  term  of  fourteen 
years.  The  said  lease  also  to  contain  the  following 
covenants,  stipulations  and  agreements.  Liberty  for 
said  lessor  to  plant  during  term  not  more  than  ten 
acres  of  land;  to  build  six  tenements,  and  for  that 
purpose  to  take  no  more  than  ten  acres  of  land. 
Tenant  to  pay  all. taxes  and  rates,  except  landlord's 
property  tax,  to  put  in  and  keep  the  whole  of  the 
buildings,  including  farm  house  and  dove  cote,  inside 
and  out,  in  good  and  substantial  repair,  and  to  paint  and 
cleanse  same ;  to  cleanse  ditches  and  keep  hedges  well 
cut  and  plashed,  and  fences  in  good  repair.  Tenant  to 
insure  premises  in  joint  names  of  himself  and  lessor  in  a 
sum  not  less  than  1,000/.;  also  to  insure  stock  to  value 
of  a  half-year's  rent  and  produce  policy.  In  default, 
landlord  to  insure  and  add  premiums  paid  for  insurance 
as  additional  rent.  The  money  obtained  from  insurance 
office,  if  premises  burnt,  &c.,  to  be  laid  out  in  rebuilding 
or  repairing  premises ;  and  if  money  insufficient,  tenant 
to  make  up  deficiency.  Course  of  husbandry  to  be  the 
four  fields  system,  and  the  usual  and  best  improved 
methods  therepf,  according  to  the  custom  of  this  country. 
Special  provision  for  farming  during  the  last  year  of 
tenancy,  and  with  full  power  for  lessor  or  his  tenant  to 
go  upon  farm,  with  horses,  &c.,  to  do  all  ploughing  and 
sowing  which  tenant  does  not  do.  Upon  request,  the 
said  tenant  to  find  stable  room  for  horses,  &c.  Lessor 
to  have  full  power  to  enter  and  inspect  farm  and  build- 
ings at  any  time,  and  also  to  enter  upon  farm  and 
house  to  show  it  to  others.  Right  of  lessor  to  dig 
clay  on  any  part  of  the  said  farm.  Power  of  distress 
and  entry,  if  rent  unpaid  for  twenty-one  days  after  due. 
Lease  to  become  void,  if  tenant  underlet  or  assign  lease, 
become   insolvent,   bankrupt,  make  an  assignment  for 

benefit 
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benefit  of  creditors,  compound  with  creditors,  or  allow  I860, 
goods  to  be  taken  in  execution,  wilfully  waste,  or  not 
repair  after  one  month's  notice  given  for  that  purpose. 
Tenant  to  supply  lessor  with  ten  waggon  loads  of  straw 
yearly;  to  lead  from  Lincoln  to  Fillingham,  or  from 
any  place  not  exceeding  ten  miles  from  lessor's  resi- 
dence, twenty-five  tons  of  coal  yearly  to  lessor's  resi- 
dence, upon  said  lessor  giving  to  said  tenant  a  week's 
notice  of  his  requiring  the  straw  or  coal ;  the  said  straw 
to  be  supplied  and  the  said  coal  to  be  led  in  such 
quantities  as  the  said  lessor  shall  from  time  to  time 
require ;  and  in  default  said  lessor  to  procure  straw 
and  get  coals  led,  and  charge  same  to  tenant  and  add 
it  to  rent.  Tenant  also  to  supply  said  lessor  with 
thirty  quarters  of  oats  or  barley,  in  such  proportions 
as  he  may  require  them,  at  market  price,  and  lead  the 
same  if  required.  Lessor  to  give  said  tenant  a  week's 
notice  of  his  requiring  the  said  oats  or  barley.  Lessee 
not  to  occupy  any  other  farm  without  consent  of  lessor. 
Said  lease  also  to  contain  the  usual  covenants  and  pro- 
visoes on  behalf  of  both  lessor  and  lessee.  Costs  of 
this  agreement  to  be  borne  by  the  parties  hereto  in 
equal  moieties." 

The  bill  of  review  then  stated  the  proceedings  in  the 
original  suit  down  to  the  decree,  and  it  set  out  that 
decree,  dated  the  16th  of  July,  1858,  whereby,  after 
referring  to  the  evidence  taken  in  the  original  suit, 
including  the  agreement  of  the  24th  day  of  April, 
1855,  and  to  an  undertaking  on  the  part  of  the  Plain- 
tiflf  by  his  counsel  at  the  hearing,  to  obtain  an  appor- 
tionment of  the  drainage  rent-charge,  so  that  no  part  of 
the  rent-charge  payable  in  respect  of  any  portion  of  the 
glebe  not  comprised  in  the  lease  to  be  granted  by  the 
PlaintiflF  Jenkins  to  the  Defendant  Green,  as  thereinafter 
directed,  should  be  charged  on  the  land  to  be  included 

in 
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1860.  in  such  lease,  it  was  declared  that  tlie  FlainiiS  Jenkins 
was  entitled  to  a  specific  performance  of  the  agreement 
of  the  24th  day  o(  April,  1855,  and  it  was  ordered  and 
decreed  accordingly.  And  it  was  declared  that  the 
Phmiiff  Jenkins  was  entitled  to  select  such  thirty-seven 
acres  as  he  might  desire  to  have  excepted  from  the  lease, 
and  also  such  ten  acres  as  he  might  desire  to  have  the 
power  of  retaining  or  resuming  for  the  purpose  of  plant- 
ing or  building,  but  that  such  right  of  selection  was  to 
be  exercised  by  him  at  or  before  the  time  of  the  execu- 
tion of  the  lease,  and  in  such  ipanner  as  not  to  interfere 
with  any  of  the  clauses  in  the  agreement  of  the  24th  day 
of  April,  1855,  or  with  the  beneficial  enjoyment  by  the 
Defendant  Green  of  the  lands  to  be  included  in  the  said 
lease.  And  it  was  ordered  that  a  proper  lease  (having 
regard  to  the  terms  of  the  agreement  and  of  the  fore- 
going declaration)  should  be  settled,  in  case  the  parties 
should  differ  about  the  same.  And  it  was  ordered 
that  the  P\a\ni\ff  Jenkins  should  execute  such  lease  to 
the  Defendant  Green,  and  that  the  Defendant  Green 
should  execute  a  counterpart  of  such  lease  to  the  Plain- 
tiff t/enAtn^,  and  that  such  lease  and  counterpart  should 
be  at  the  expense  of  the  Defendant  Green,  and  that  the 
costs  of  the  agreement  mentioned  should  be  borne  by 
the  Plaintiff  and  Defendant  in  equal  shares:  and  the 
costs  of  the  suit  were  reserved.  And  it  was  ordered  that 
the  further  consideration  of  the  said  cause  should  be 
adjourned,  and  any  of  the  parties  were  to  be  at  liberty  to 
apply  to  this  Court  as  there  should  be  occasion.  The 
bill  of  review  then  stated  the  inrolment  of  the  decree  on 
the  11th  o[  December,  1858. 

The  bill  of  review  further  stated  that  under  the  decree 
a  lease  had  been  approved  of  by  the  Judge  in  Chambers ; 
and  that  such  lease  was  between  the  Plaintiff  W.  J.  Jen-- 
kins,  of  the  first  part ;   the  Bishop  of  Lincoln,  of  th^ 

second 


CASES  IN  CHANCERY.  459 

second  part ;  the  Master  and   Scholars  of  Balliol  Col-        1860. 

lege,  Oxford,  o(  the  third   part;  and  Benjamin  Green,  ^T"^^^^ 
of  the  fourth  part.  v. 


Jenkins. 


The  bill  of  review  further  stated  that  Benjamin  Green 
objected  to  the  lease  before  the  Chief  Clerk,  on  the 
ground  that  it  could  not  be  granted  otherwise  than  ac- 
cording to  the  provisions  of  5  Vict.  c.  27  (sess.  2),  inti- 
tuled "  An  Act  for  better  enabling  Incumbents  of  Eccle- 
siastical Benefices  to  demise  the  Lands  belonging  to 
their  Benefices  on  Farming  Leases  f *  and  that,  as  the 
agreement  of  24th  of  April,  1855,  was  in  several  par- 
ticulars, and  particularly  in  the  reservation  of  rent  half- 
yearly  instead  of  quarterly,  and  in  tiie  amount  fixed  for 
insurance  against  fire,  contrary  and  repugnant  to  the 
provisions  of  the  said  statute,  a  lease  could  not  be 
granted  according  to  the  terms  of  the  decree.  The  bill  of 
review  stated  the  issuing  of  a  summons  to  vary  the  Chief 
Clerk's  certificate  approving  of  tiie  lease,  and  the  adjourn- 
ment of  the  summons  into  Court,  and  the  dismissal  thereof 
on  the  16th  July,  1859,  with  40*.  costs,  and  that  an 
appeal  from  this  dismissal  was  iieard,  together  witii  the 
hearing  on  further  consideration,  of  the  original  cause 
before  the  full  Court  of  Appeal,  when,  by  the  order  of 
the  Court,  the  appeal  and  the  hearing  on  further  con- 
sideration were  ordered  to  stand  over,  with  liberty  to 
Benjamin  Green  to  file  a  bill  of  review  within  a  fort- 
night. 

The  bill  of  review  submitted  that  there  was  manifest 
error  of  law  in  the  decree  of  the  Master  of  the  Rolls  of 
the  16th  July,  1858,  for  that  a  lease  of  the  glebe  farm 
in  the  agreement  of  the  24th  o(  April,  1865,  mentioned 
could  not  be  granted  otherwise  than  according  to  the  terms 
and  provisions  of  and  agreeably  to  the  act  5  Vict.  c.  27 
(sess.  2),  and  for  that  the  agreement  of  the  24th  of  April, 

1855, 


460  CASES  IN  CHANCERY. 

1860.  1855,  was  in  many  particulars,  and  particularly  as  to  the 
time  of  payment  of  the  rent,  and  as  to  the  sum  in  which 
insurance  against  fire  was  to  be  effected,  at  variance  with 
and  contrary  and  repugnant  to  the  terms  and  provisions 
of  the  act,  and  therefore  that  a  lease  of  the  farm  could 
not  be  settled  and  granted  according  to  the  terms  of  the 
agreement,  nor  could  such  agreement  be  specifically 
performed  as  directed  by  the  decree  ;  the  bill  of  review 
also  insisted  that,  as  the  decree  directed  specific  per- 
formance of  the  agreement,  and  also  a  lease  to  be  set- 
tled according  to  its  terms  of  agreement,  the  decree 
directed  a  lease  to  be  executed  contrary  to  the  pro- 
visions of  the  act,  and  was  therefore  contrary  to  the 
statute  law  of  the  realm,  and  that  there  was  error  of  law 
apparent  on  the  decree.  And  the  bill  insisted  that  the 
Plaintiff*  was  aggrieved  by  the  decree,  inasmuch  as  if  he 
were  compelled  specifically  to  perform  the  agreement  of 
Ajyril  24th,  1855,  and,  in  obedience  to  the  said  decree,  to 
execute  and  accept  a  lease  according  to  the  terms  of  it, 
the  lease  would  not  be  in  accordance  with,  but  would 
be  repugnant  to  the  provisions  of 'the  above-mentioned 
act,  and  would  not  be  binding  upon  the  successors  of 
the  Defendant  Jenkins  in  the  rectory  of  Fillingham. 

The  prayer  was,  that  the  decree  of  the  1 6th  day  of 
Julyy  1858,  might  be  reviewed  and  reversed  for  error  of 
law  appearing  therein  as  aforesaid,  and  that  the  bill  in 
the  original  suit  of  Jenkins  v.  Green  might  be  dismissed, 
or  at  all  events  that  all  further  proceedings  in.  such  suit 
might  be  stayed,  and  for  further  relief. 

The  Defendant  Jenkins  demurred. 

Mr.  Roundell  Palmer  and  Mr.  Beaumont  for  the 
Defendant  Jenkins^  in  support  of  the  demurrer. 

The  grounds  alleged  as  the  foundation  of  this  bill  of 

review, 
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review,  viz.,  that  the  agreement,  if  enforced,  would  be  a 
violation  of  the  statute  5  Vict.  c.  27  (sess.  2),  and  that  a 
lease  in  accordance  with  it  would  not  be  binding  on  the 
successors  of  the  lessor,  go  to  the  whole  merits  of  the 
case,  and  are  more  properly  the  subject  for  a  rehearing, 
which,  however,  cannot  be  had  after  inrolment,  than  for 
a  bill  of  review.  Except  upon  discovery  of  new  matter, 
a  bill  of  review  cannot  be  brought  to  try  the  whole 
merits  of  the  case,  but  can  be  founded  only  on  error  of 
law  apparent  on  the  face  of  the  decree,  as  if  an  abso- 
lute decree  be  made  against  a  person  who,  upon  the  face 
of  it  appears  to  have  been  at  the  time  an  infant;  Mit- 
ford's  Pleadings  {a) ;  Hellish  v.  Williams  (b) ;  Perry  v. 
Phelips  (c);  Catterall  v.  Purchase  (rf);  Trulock  v. 
lioby  (e).  But  upon  the  merits  alleged,  the  bill  is  also 
demurrable.  Though  the  rent  is  reserved  half-yearly  in- 
stead of  quarterly  as  required  by  the  statute,  and  a  sum 
certain  is  to  be  paid  for  insurance  instead  of  a  sum  in 
proportion  to  the  value,  this  does  not  vitiate  the  con- 
tract. A  lease  pursuant  to  the  agreement  would  still  be 
binding  as  between  the  landlord  and  the  tenant  Green. 
The  landlord  executing  such  a  lease  would  not  a(lei*wards 
be  at  liberty  to  repudiate  it.  The  provisions  in  the 
statute  5  Vict  c.  27  (sess.  2),  that  the  rent  in  a  lease 
made  under  it  is  to  be  payable  quarterly,  and  that  the 
amount  to  be  paid  for  insurance  is  to  be  three-fourths  of 
the  value,  are  not  made  an  essential  part  of  the  contract, 
but  are  mere  matters  of  form  prescribed  by  the  statute. 
The  difficulty,  even  if  it  existed,  may  be  remedied,  for 
if,  under  the  4th  section  of  the  statute,  the  bishop  and 
patrons  having  had  the  act  called  to  their  attention,  now 
thought  proper  to  execute  a  lease  in  the  terms  agreed 

upon. 


1860. 


(a)  Pages  83,  84  (4M  ed.) 
(6)  1  Vem.  166. 
(c)  17  Fei.  173. 


(d)  1  Atk.  290. 

(e)  2  Ph.  395. 


Jenkins. 
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1860.       upon,  the  Plaintiff  Green  would  get  a  perfect  indefeasible 

^,  ^^^      title  under  the  4th  section.     Such  a  lease,  even  if  incon- 
Green 

o.  sistent  with  the  provisions  of  5   Vict.  c.  27  (sess.  2), 

would  be  perfectly  valid  under  the  rights  of  leasing 
given  to  (he  incumbent  by  the  common  law,  modified  by 
the  previous  statutes  6n  the  subject,  13  Eliz,  c.  10,  and 
18  Eliz.  c.  11.  Those  rights  are  not  expressly  abro- 
gated by  5  VicL  c.  27  (sess.  2),  and  where  not  incon- 
sistent the  several  acts  may  stand  together. 

Bacons  Abridgement  {a)  \  JDwarris  on  Statutes (b); 
Foster* s  Case{c)i  Coke's  first  Institute  {d) \  Doe  d. 
Tennyson  v.  Lord  Yarborough(e);  Watsons  Case(f); 
Crowley* s  Case^y). 

Mr.  Selujyn  and  Mr.  Nalder  in  support  of  the  bill. 

The  error  which  is  to  be  apparent  on  a  decree  in  order 
to  support  a  bill  of  review  does  not  mean  direct  error, 
or  error  on  the  face  of  the  decree  manifestly  inconsistent 
with  the  decree  as  it  stands,  but  it  is  sufficient  if  error 
appear  in  the  body  of  the  decree,  and  for  the  purpose  of 
discovering  such  error  you  may  look  not  only  at  the  de- 
cree but  also  at  what  the  decree  refers  to ;  Grice  v. 
Goodwin{h),  Formerly  all  the  pleadings  were  inrolled. 
This  is  not  so  now,  for  according  to  the  Order  of  the  17th 
March,  1843,  no  part  of  the  statements,  &c.,  are  to  be 
stated  in  the  inrolment.  The  effect  of  the  Order,  how- 
ever, is  not  to  vary  the  rights  of  the  suitor,  but  merely  to 
prescribe  a  formal  practice  in  the  office  of  inrolments. 
The  suitor  may  still,  as  formerly,  look  at  the  record  in  a 
neighbouring  office.     There  is  then,  here,  error  apparent 

on 

(a)   Vol.  4,  pp,  744,  745,  747.  (f)  3  Salk.  25. 

(6)  Pages  530,  531.  {g)  2  Sujantt.  1. 

(c)  II  Rep.  56  a,  (A)  Prec.   Chan.    260;      Vin. 

id)  381  <f,  6.  Abr.  Chun,  lU,  Z. 

(f)  1  Bing.  24. 
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on  the  face  of  the  decree,  for  the  decree  directs  the  specific  1860. 
performance  of  an  agreement  which,  according  to  the  ex- 
isting law,  cannot  be  legally  performed.  The  error  is 
inconsistency  between  the  terms  of  the  decree  and  a 
public  statute,  and  that  is  error  sufficiently  apparent  to 
support  the  bill.  The  agreement  is  for  a  lease  under 
the  provisions  of  the  statute  5  Vict.  c.  27  (sess.  2),  and 
the  lease,  if  executed  pursuant  to  the  agreement,  would 
not  be  in  conformity  with  the  provisions  of  the  statute. 
By  the  agreement  the  rent  is  to  be  paid  half-yearly, 
whereas  by  the  statute  reservation  of  the  rent  quarterly 
is  made  a  condition  precedent  to  every  valid  lease  under 
the  act.  So  by  the  agreement  a  fixed  sum  is  to  be  paid 
in  respect  of  the  insurance,  while  the  act  prescribes  the 
payment  of  a  sum  equal  to  three-fourths  of  the  annual 
value.  These  provisions  of  the  statute  are  imperative, 
and  their  observance  is  of  the  essence  of  the  contract, 
and  not  a  mere  formal  matter,  nor  can  the  Court  assume 
that  validity  will  be  given  to  a  lease  notwithstanding 
their  violation,  by  the  consent  of  the  ordinary  and  patron. 
A  lease  pursuant  to  the  contract  being  void  as  a  violation 
of  the  statute,  cannot  be  supported  as  within  the  rights 
of  the  rector  or  vicar  under  preceding  statutes  upon  the 
subject.  The  5  Vict.  c.  27  (sess.  2),  and  the  preceding 
statutes,  13  Eliz.  c.  10  and  18  Eliz.  c.  11,  being  in  pari 
materiSi,  are  to  be  read  together.  There  are  stipulations, 
moreover,  in  the  agreement,  which  are  violations  of  the 
earlier  law  on  the  subject.  By  that  law  the  tenant  could 
not  hold  under  a  lease  dispunishable  for  waste ;  but  by 
the  present  agreement  he  is  to  be  at  liberty  to  plough 
up  grass  land  on  payment  of  a  fine. 

They  also  referred  to  Doe  d.  Tennyson  v.  Lord  Yar- 

borough  (a) ; 

(fl)  1  Bing.  24. 
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1860.       barouffh(a);  Simmons  v.  Norton  (a);  Story  on  Equity 
^"^T^^      Pleadings  (b) ;  Bailey  v.  Murin  (c);  Rex  y.  Loxdale  (d). 


17. 

Jenkins. 


Mr.   R.  Palmer   in  reply,  cited   O'Brien  v.    Con- 
nor (e). 

Judgment  reserved. 


ITie  Lord  Chancellor. 

Feb,  25.  I  am  of  opinion  that,  upon  the  demuiTer  to  this  bill  of 

review,  there  ought  to  be  judgment  for  the  Defendant. 

The  argument  at  the  bar  proceeded  long  on  the  nature 
of  a  bill  of  review,  and  the  objections  to  the  original 
decree  in  respect  of  which  upon  a  bill  of  review  it  may 
be  reversed, — the  Plaintiffs  counsel  contending  that 
every  error  of  law  to  be  discovered  in  the  decree,  on  which 
it  ought  to  be  reversed  when  appealed  against,  is  suffi- 
cient for  reversing  it  on  a  bill  of  review, — and  the  De- 
fendant's counsel  contending  that  a  bill  of  review  does 
not  apply  to  the  propriety  of  the  decision  on  the  merits, 
even  on  points  of  law,  and  deals  only  with  what  is  con- 
trary to  the  forms  and  practice  of  the  Court.  The  latter 
position  does  seem  to  be  supported  by  high  authority. 
Excluding  a  bill  of  review  on  the  discovery  of  new  matter 
since  the  decree,  which,  with  leave  of  the  Court,  may  be 
brought  on  the  whole  merits  of  the  case,  it  is  laid  down 
by  Lord  Redesdale  in  his  valuable  treatise  on  Pleading 
in  Chancery  (/),  that  upon  a  bill  of  review  "the  decree 
can  only  be  reversed  upon  the  ground  of  the  apparent 

error; 

(a)  7   Bing.  640,  646;    Co.  (d)  1  Burr.  445. 

Litt.  43  fl,  53  b.  (e)  2  Ball.  ^  B.  146. 

(6)  Sec.  424.  (/)  Page  84  (4M  ed.) 

(c)  1  Vent.  244. 
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error;  as  if  an  absolute  decree  be  made  against  a  person  1860. 
who,  upon  the  face  of  it,  appears  to  have  been  at  the  time 
an  infant."  In  Perry  v.  Phelips  (a),  Lord  Eldon  uses 
language  which,  as  reported,  does  not  very  distinctly 
draw  the  distinction  between  the  errors  of  law  in  the 
decree  which  may  and  may  not  be  taken  advantage  of 
upon  a  bill  of  review,  but  which  may  mean  that  the  bill 
of  review  can  only  reach  such  errors  as  the  one  given  by 
way  of  illustration  by  Lord  Redesdale,  In  Truelock  v. 
Roheiff  as  reported  in  1  \  Jurist,  999,  Lord  Cottenkam 
intimates  that  he  considered  this  to  be  the  opinion  ex- 
pressed by  Lord  Eldon  in  Perry  v.  Phelips  (6),  and  he 
adds  "  I  have  always  understood  the  law  to  be  as  there 
stated."  "Error  apparent  on  the  face  of  the  decree  is  dis- 
tinguished from  matter  which  may  be  set  right  on  appeal, 
as  it  deals  only  with  what  is  contrary  to  the  forms  of  the 
Court,  not  with  what  has  relation  to  the  judgment  of 
the  Court."  But  these  can  only  be  considered  as  dicta, 
although  of  the  highest  authority  ;  for  in  Perry  v. 
Phelips  (a).  Lord  Eldon  did  actually  discuss  the  whole 
decree,  and,  deciding  that  it  was  right  on  the  merits, 
abstained  from*  giving  judgment  on  any  matter  of  form. 
According  to  the  marginal  note,  all  that  was  there  de- 
cided on  this  point  was,  that  "error  apparent  to  support 
a  bill  of  review  must  be  plain  and  obvious,  not  merely 
an  erroneous  judgment."  And  in  Trvlock  v.  Itobey(c), 
Lord  Cottenham  likewise  entered  into  the  merits  of  the 
decree,  saying  that  the  Vice-Chancellor  was  right  and 
that  there  was  nothing  like  error  on  the  face  of  the 
decree. 

Examining  the  authorities  which  I  believe  are  all  re- 
ferred to  in  a  very  learned  note  to  the  report  of  Truelock 

V.  Robey ; 

(a)  17  Ves,  173.  (r)  2  Fh.  395. 

{b)  Reported  in  1 1  Jurinty  999. 
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1860.  V.  Rohey{a)i  I  do  not  find  it  anywhere  laid  down  that  any 
error  in  law  in  a  decree  which  would  be  sufficient  ground 
for  reversing  it  on  an  appeal  is  sufficient  to  support  a 
bill  of  review;  but,  if  those  authorities  are  to  be  re- 
garded, any  error  of  law  apparent  on  the  face  of  the 
decree  may  be  taken  advantage  of  by  a  bill  of  review. 
The  inclination  of  my  opinion  is  that  the  rule  contended 
for  by  the  Defendant's  counsel  is  too  narrow.  If  there 
were  a  declaration  on  the  face  of  a  decree  that  by  a 
limitation  in  a  will  of  Blackacre  to  J,  S.  and  his  heirs 
for  ever,  J.  S.  took  only  an  estate  for  life,  or  that  the 
second  son  of  a  man  who  died  intestate  seised  of  freehold 
land  was  entitled  to  the  land  as  heir-at-law  and  not  the 
eldest  son,  I  rather  think  that  this  would  be  error  ap- 
parent on  the  decree,  for  which,  after  inrolment,  there 
might  be  a  bill  of  review,  although  the  practice  and  all 
the  forms  of  the  Court  had  been  observed  in  the  original 
suit. 

But  it  will  not  be  necessary  for  me  to  lay  down  any 
rule  upon  the  subject,  for,  looking  to  the  alleged 
error  assigned  by  this  bill  of  review,  and  assuming  that 
this  error  is  apparent  upon  the  decree,  I  am  ready  to 
say,  in  nullo  est  erratum. 

If  it  were  error,  I  think  it  is  apparent  on  the  decree. 
The  reformed  practice,  of  not  setting  out  in  extenso  all 
the  proceedings  in  the  suit,  was  not  meant  to  vary  the 
the  effect  of  bills  of  review.  This  inrolled  decree,  after 
shortly  reciting  the  proceedings,  says  "  As  in  and  by  the 
said  bills,  interrogatories,  answers,  replications  and  evi- 
dence, duly  filed  and  remaining  of  record  in  the  said 
Courts,  reference  being  thereunto  had,  will  more  fully 
appear."     Verba  relata  inesse  videntur. 

The 
(o)  11  Jwr/V.  597. 
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The  error  assigned  by  the  bill  of  review  is  that  the  1860. 
agreement  for  the  specific  performance  of  which  the  ori- 
ginal bill  was  filed  was  contrary  to  the  statute  5  Vict.  c.  27 
(sess.  2),  and  that  the  decree  which  directs  the  specific 
performance  of  this  agreement  is  contrary  to  this  statute. 
The  agreement  is  set  out  at  length  in  the  original  bill, 
and  the  decree  as  inrolled  directs  the  specific  perform- 
ance of  it.  Therefore,  if  the  decree  is  erroneous,  the 
error  of  law  is  apparent  on  the  face  of  it. 

But  after  having  fully  considered  the  statute  5  Vict, 
c.  27  (sess.  2),  and  compared  it  with  the  preceding 
enabling  and  disabling  statutes  respecting  ecclesiastical 
leases,  I  have  come  to  the  conclusion  that  the  agreement 
is  not  illegal,  and  that  the  lease  directed  to  be  made 
in  conformity  to  it  would  be  valid,  and  binding  on  the 
successor  of  the  present  incumbent  of  the  parish  of  -FtZ- 
lififfham. 

I  continue  of  the  opinion  which  I  expressed  during 
the  argument,  that  the  great  question  in  this  case  is, 
whether  the  lease  would  have  been  valid  before  5  Vict. 
c.  27  (sess.  2),  passed.  If  it  would  not  have  been  valid, 
cadit  quaestio,  and  the  bill  for  a  specific  performance 
ought  to  have  been  dismissed.  But  if  it  would  have 
been  valid,  I  think  that  it  is  not  afiected  by  5  Vict.  c.  27, 
and  that  the  original  decree  is  quite  correct. 

The  conditions  prescribed  by  that  statute  which  are 
not  complied  with  in  this  agreement  are  (as  I  think)  only 
required  in  leases  by  a  parson  or  vicar  which,  without 
the  additional  powers  of  leasing  conferred  by  this  statute, 
the  parson  or  vicar  could  not  have  lawfully  granted. 

The  admission  at  one  time  made  by  the  PlaintifTs 

<:ounsel  that  before  5  Vict.  c.  27  (sess.  2),  this  agreement 

Vol.  I — 3.  I  I  D.F.J,     would 
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18G0.  would  have  been  valid,  was  afterwards  retracted.  The 
objection  to  its  validity  then  relied  upon  was,  that  the 
lessee  would  be  dispunishable  of  waste.  But  I  do  not 
think  that  such  an  inference  is  to  be  drawn  from  any  of 
the  anxious  stipulations  introduced  into  the  agreement 
with  a  view  to  good  husbandry  during  the  term  and  for 
the  purpose  of  insuring  that  the  land  should  be  left  in 
good  condition  at  the  end  of  it.  It  does  not  appear  that 
Thacker  Hill  Close  was  ancient  meadow,  and  Simmons 
V.  Norton  (a),  so  much  relied  upon,  does  not  show  that 
it  is  necessarily  waste  to  plough  a  field  that  has  been 
in  grass,  or  to  lay  down  in  grass  a  field  that  has  been 
arable. 

By  the  common  law,  modified  by  13  Eliz.  c.  10,  a 
parson  or  vicar  might  grant  a  lease  of  any  part  of  his 
glebe  for  twenty-one  years  or  three  lives,  the  lease  being 
confirmed  by  the  patron  and  ordinary. 

Could  it  have  been  the  intention  of  the  legislature  by 
5  Vict,  c.  27  (sess.  2),  to  take  away  from  the  parson  and 
vicar  the  power  of  leasing  for  lives  altogether  and  for  a 
longer  term  than  fourteen  years,  and  unless  the  rent  be 
reserved  quarterly  and  unless  all  the  expensive  prelimi- 
nary forms  are  observed,  and  unless  all  the  special  cove- 
nants are  introduced  into  the  lease  and  all  the  conditions 
are  performed,  which  are  required  to  give  validity  to  such 
a  lease  as  may  be  granted  under  the  powers  conferred  by 
the  new  enabling  statute  ? 

There  is  no  intimation  in  any  part  of  this  statute  that 
the  legislature  intended  by  it  to  restrain  any  power  of 
leasing  which  parsons  or  vicars  before  possessed.  The 
title  calls  it  "  An  Act  for  better  enabling  Incumbents  of 
Ecclesiastical  Benefices  to  demise  the  Lands  belonging 
to  their  Benefices  on  farming  Leases,*'  and  the  preamble 

recites 

(a)  7  Bing,  640. 
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recites  that  ^Mt  would  be  advantageous  to  ecclesiastical  1860. 
benefices  if  the  incumbents  thereof  were  empowered, 
with  such  consent  and  under  such  restrictions  as  arc 
hereinafter  expressed^  to  demise  the  lands  of  or  belong- 
ing to  the  see  for  a  term  of  years  certain  for  farming 
purposes."  Then  sections  3,4,  5, 13, 14  and  others,  ex- 
pressly confine  the  requisites  of  the  lease  therein  specified 
to  leases  granted  by  incumbents  "  under  the  authority  of 
this  act,"  or  "  under  this  act,"  or  "  under  the  provisions 
of  this  act,"  clearly  indicating  that  leases  were  still  to  be 
granted  by  incumbents  to  which  this  act  does  not  apply 
and  which  therefore  would  be  governed  as  before  by  the 
common  law  and  13  Eliz.  c.  10. 

There  may  certainly  be  an  implied,  as  well  as  an  ex- 
press, repeal  of  existing  laws  by  new  laws— but  that  is 
where  the  new  and  the  old  laws  are  conflicting  and  can- 
not stand  together.  ''Leges  posteriores  leges  priores 
contrarias  abrogant."  But  if  there  is  no  express  repeal 
and  the  old  and  the  new  laws  may  both  be  operative,  the 
old  remain  in  force. 

The  Master  of  the  Rolls,  therefore,  having  decreed 
the  specific  performance  of  a  lawful  agreement,  the  as- 
signment of  error  in  this  bill  of  review  entirely  fails. 

The  Plaintiff's  counsel  further  contended  that,  at  all 
events,  the  decree  was  wrong,  because  there  is  at  least 
a  doubt  on  the  construction  of  the  statute  and  upon  the 
validity  of  the  lease,  and  that  the  tenant  ought  not  to  be 
decreed  to  take  a  doubtful  title.  According  to  the  very 
learned  and  excellent  judgment  of  Lord  Justice  Turner, 
when  Vice-Chancellor,  in  Pt/rke  v.  Waddingham  (a), 
that  is  to  be  considered  a  doubtful  title  on  which  other 

Judges 

(a)  10  Hare,  1. 
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1860.  Judges  entertain  a  doubt,  although  the  Judge  who  is  to 
decide  the  cause  has  none.  But  it  is  wholly  unnecessary 
for  me  further  to  consider  this  point,  as  I  am  of  opinion 
that  upon  a  bill  of  review  the  Plaintiff  is  confined  to  the 
errors  which  he  has  specifically  assigned,  and  here  no 
error  in  respect  of  doubtful  title  is  assigned ;  and  I  am 
further  of  opinion  that  such  an  error  could  not  be  con- 
sidered "  error  at  law  apparent  on  the  decree,"  and, 
therefore,  after  inrolment,  could  only  be  reached  by  an 
appeal  to  the  House  of  Lords.  The  improper  decreeing 
or  refusal  of  a  specific  performance,  where  the  title  is 
alleged  to  be  doubtful,  is  not  an  error  of  law,  but  an  im- 
proper exercise  of  the  discretion  vested  in  the  equity 
Judge,  and  therefore  is  the  fit  subject  of  a  rehearing  or 
an  appeal, — not  of  a  bill  of  review. 

Upon  the  whole  I  am  of  opinion  that  this  bill  of 
review  discloses  no  ground  for  reversing  the  decree,  and 
that  the  demurrer  to  it  ought  to  be  allowed. 

The  Lord  Justice  Knight  Bruce. 

My  impression  is,  that  upon  the  original  hearing  be- 
tween these  parties  at  the  Rolls,  the  bill  then  before  the 
Court  should  have  been  dismissed.  I  think  so,  because 
of  the  subject  and  nature  and  terms  of  the  agreement 
which  it  sought  to  enforce, — that  subject  being  glebe 
land  belonging  to  an  ecclesiastical  rectory, — and  the  law 
as  to  ecclesiastical  leases  being  in  the  state  in  which  it  is. 
Whether,  independently  of  any  question  of  bad  or 
doubtful  title,  or  defective  or  doubtful  power,  the  agree- 
ment is  one  of  which  it  was  or  would  have  been  right  to 
decree  specific  performance  at  the  landlord's  instance 
against  the  tenant,  I  give  no  opinion.  But  on  the 
ground  of  the  nature  of  the  title,  I  am  not  satisfied  that 
this  is  not  a  proper  case  for  a  bill  of  review,  or  that  the 

demurrer 
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demurrer  before  us  ought  not  to  be  overruled.  The 
Lord  Chancellor  and  the  Lord  Justice  Turner ^  however 
being  both  of  opinion  that  it  ought  to  be  allowed,  it  will 
of  necessity  be  so. 

The  Lord  Justice  Turner. 

I  agree  in  opinion  with  the  Lord  Chancellor,  that  this 
demurrer  ought  to  be  allowed.  I  think  that  the  errors 
assigned  are  not  such  as  can  properly  be  made  the 
ground  of  a  bill  of  review. 

It  is  not  easy  to  say  precisely  what  is  to  be  considered 
as  error  apparent  on  which  a  bill  of  review  may  be 
founded;  but  I  think  that  the  cases  warrant  the  con- 
clusion that  a  mere  error  in  judgment  does  not  furnish  a 
sufficient  foundation  for  such  a  bill.  Lord  Eldon  has 
expressly  so  stated  in  Perry  v.  PheUps{a),  and  Lord 
Cottenham  has  adopted  that  statement  in  Trulock  v. 
RobeyiJ)).  He  has,  indeed,  gone  further,  and  spoken 
of  such  bills  as  confined  to  cases  in  which  the  decree  is 
contrary  to  the  forms  and  practice  of  the  Court;  but, 
with  all  deference  to  so  high  an  authority,  I  venture  to 
doubt  whether  this  latter  position  is  correct;  for  in 
Viner's  Abridgment,  title  Chancery,  letter  Z,  there  are 
cases  which  certainly  do  not  fall  within  the  range  of  that 
position.  It  there  appears  that  in  a  case  in  which  there 
was  a  devise  of  the  whole  estate,  when  by  the  statute 
only  two-thirds  could  be  devised,  a  bill  of  review  was 
allowed,  and  that  it  was  allowed  also  in  a  case  in  which 
the  Lord  Chancellor  had  decided  a  point  of  law  con- 
trary to  the  opinion  of  all  the  Judges,  and  under  the 
same  letter,  placitum  4,  it  is  said,  "  so  if  the  Lord  Chan- 
cellor errs  in  his  conscience  upon  a  matter  of  fact  proved 

before 
(a)  17  Vet.  VS.  (b)  2  PA.  396. 
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1860.  before  him,  there  may  be  a  review  upon  this  matter, 
because  there  needs  no  new  examination ;  but  this  may 
be  reviewed  upon  the  old  depositions,  and  this  is  usual." 
This  authority,  however,  such  as  it  is,  goes  no  further 
than  that  a  bill  of  review  will  lie  upon  an  erroneous 
decision  on  an  equitable  point,  founded  upon  the  facts  in 
proof,  and  that  the  depositions  in  the  original  cause  may 
be  looked  into  upon  the  hearing  of  the  bill  of  review. 
It  throws  no  light  upon  the  subject  before  us,  what  is 
the  nature  of  the  error  on  which  such  a  bill  can  be 
brought. 

In  addition  to  the  cases  to  which  I  have  referred,  we 
arc  much  indebted  to  Mr.  Monroy  for  having  furnished 
us  with  several  cases  from  the  Registrar's  books  of 
demurrers  to  bills  of  review,  and  with  notes  from  the 
Registrar's  minute  books  of  what  passed  upon  the 
hearing  of  those  demurrers  (a).  From  these  notes  it 
appears  that  the  errors  assigned  were  partly  on  matters 
of  form,  and  partly  on  points  which  had  been  decided  in 
the  causes,  not  appearing  to  have  involved  any  general 
question  of  law,  and  the  errors  were,  without  an  excep- 
tion, overruled.  It  is,  of  course,  impossible  now  to 
say  with  certainty  whether  the  objections  on  the  latter 
ground  were  overruled  upon  the  merits,  or  upon  the 
ground  that  the  Court  would  not  entertain  them,  but  so 
far  as  can  be  collected  from  the  notes,  there  is^  I  think, 
every  reason  to  suppose  that  the  Court  overruled  these 
errors  upon  this  ground,  that  a  bill  of  review  could  not 
be  founded  upon  them;  for  in  some  of  the  notes  the 
objection  appears  to  have  been  pointedly  taken  by  the 
Defendants'  counsel  that  the  errors  ran  into  the  merits  of 
the  cause,  and  went  to  show  that  the  decree  was  unjust. 

These 

(a)  For  the  cases  and  notes  re      postf  p,  476. 
Jerred  to  by    his  Lordship,    see 
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These  cases,  therefore,  appear  to  me  to  lead  to  the  1860. 
conclusion  that  a  mere  erroneous  decision  cannot  be 
made  the  subject  of  a  bill  of  review,  thus  confirming 
Lord  Eldon's  dictum  in  Perry  \.  Plielips(a),  adopted 
by  Lord  CoUenham  in  Trulock  v.  Rohey{b).  There  is 
also  a  case  of  O'Brien  v.  Connor  {c)y  before  Lord 
Manners,  which  it  may  be  right  to  notice.  His  Lord- 
ship there  speaks  of  error  apparent  as  error  in  point  of 
law,  that  is,  he  says,  an  erroneous  result  drawn  by  the 
Court  from  the  facts  apparent  upon  the  record ;  and  he 
adds,  '^  error  in  point  of  law  cannot  be  shown  unless  it 
appears  that  upon  the  facts  alleged  and  proved,  and  as 
such  forming  part  of  the  record  of  the  decree,  the  judg- 
ment pronounced  was  a  mistake  in  point  of  law ; "  but 
he  does  not  say  what  degree  of  mistake  in  point  of  law 
will  be  sufficient  ground  for  such  a  bill,  and  the  autho- 
rities were  not  fully  gone  into  in  the  case  before  him, 
which  had  no  other  foundation  than  an  objection  for 
want  of  parties  not  taken  at  the  original  hearing. 

Upon  the  whole,  looking  at  the  authorities,  the  cases 
in  which  bills  of  review  have  been  allowed,  and  in  which 
they  have  been  disallowed, — the  just  conclusion  appears 
to  me  to  be  that  such  a  bill  cannot  be  maintained  unless 
the  decree  sought  to  be  reversed  be  contrary  to  some 
statutory  enactment  or  to  some  principle  or  rule  of  law 
or  equity  recognized  and  acknowledged  or  settled  by 
decision^  or  be  at  variance  with  the  form  and  practice 
of  the  Court. 

Such  bills,  it  is  true,  are  in  some  respects  analogous 
to  writs  of  error  which,  as  I  apprehend,  led  in  the  first 
instance  to  the  introduction  of  them;   but  bearing  in 

mind 
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(b)  2  Ph.  395. 
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1860.  mind  that  decrees  in  equity  are  open  to  rehearing,  and 
looking  to  the  cases,  I  think  it  would  be  going  too  far  to 
carry  the  analogy  throughout,  and  to  hold  that  a  bill  of 
review  will  lie  in  all  cases  similar  to  those  in  which 
a  writ  of  error  could  be  brought  at  law.  The  signature 
and  inrolment  of  decrees  is  a  wise  provision  for  ter- 
minating litigation  so  far  as  this  Court  is  concerned,  and 
it  is,  I  think,  of  great  general  importance  that  the 
litigation  when  so  terminated  should  not  be  re-opened 
except  upon  the  most  plain  and  manifest  error.  If  it  is 
to  be  re-opened  upon  mere  errors  in  judgment,  I  can  see 
no  end  of  litigation  here,  more  especially  if  what  Lord 
Redesdale  states  is  correct,  that  where  a  decree  is  reversed 
upon  a  bill  of  review,  another  bill  of  i-eview  may  be 
brought  upon  the  decree  of  reversal,  a  point,  however, 
which,  upon  the  cases,  does  not  appear  to  be  settled. 

This  being  my  view  of  the  cases  in  which  a  bill  of 
review  can  be  filed,  it  is  to  be  considered  whether  this 
bill  can  be  maintained  consistently  with  that  view,  and 
I  am  of  opinion  that  it  cannot.  The  original  bill  in  this 
case  was  filed  by  a  rector  for  the  specific  performance  by 
the  Defendant  of  an  agreement  to  take  a  lease  of  tlie 
glebe  lands  belonging  to  the  rectory.  The  errors 
alleged  by  this  bill  of  review — and  it  is  to  the  errors 
alleged  only  we  can  look — are  that  a  lease  of  the  glebe 
cannot  be  granted  otherwise  than  according  to  the  pro- 
visions of  the  statute  5  VicL  c.  27  (sess.  2) — that  the 
agreement  for  tlie  lease  is  at  variance  with  and  repugnant 
to  the  provisions  of  the  statute,  and  that  a  lease  there- 
fore cannot  be  granted  according  to  the  agreement,  and 
that  the  agreement  cannot  be  specifically  performed; 
that  the  decree  in  directing  specific  performance,  and  a 
lease  to  be  settled  according  to  the  agreement,  is  con- 
trary to  the  statute ;  and  that  if  the  Plaintiff' be  compelled 
to  perform  the  agreement  and  to  accept  the  lease,  such 

lease 
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lease  will  be  repugnant  to  the  statute,  and  will  not  be  1860. 
binding  upon  the  successors  of  the  Defendant  the 
rector.  These  alleged  errors  amount,  as  it  seems  to 
me,  to  no  more  than  this,  that  an  erroneous  construction 
has  been  put  upon  the  statute  5  Vict.  c.  S7  (sess.  2) ; 
that  that  statute  ought  to  have  been  held  to  have  re- 
pealed the  older  statutes,  under  which,  before  it  was 
passed,  leases  of  glebe  lands  could  be  made,  or  at  all 
events,  and  giving  the  most  extended  construction  to  the 
alleged  errors,  that  it  is  so  doubtful  whether  the  older 
statutes  are  not  repealed  by  the  statute  referred  to,  that 
a  specific  performance  ought  not  to  have  been  decreed. 

But  the  statute  5  VicL  c.  27,  is  a  modern  statute. 
The  construction  to  be  put  upon  it  depends  upon  its 
language  and  provisions,  is  governed  by  no  settled  rule 
or  principle  of  law,  and  is  affected  by  no  decision. 
Assuming,  therefore,  the  Master  of  the  Rolls  to  have 
erred  in  the  construction  of  the  statute— that  he  ought 
to  have  held  it  to  have  repealed  the  older  statutes,  or  at 
all  events  to  have  held  that  there  was  so  much  doubt  as 
to  its  operation  that  a  specific  performance  ought  not  to 
be  decreed — his  error,  as  it  seems  to  me,  was  mere  error 
in  judgment  or  opinion.  He  contravened  no  rule  or 
principle  of  law  and  contradicted  no  decision,  and  I 
think,  therefore,  upon  the  grounds  already  stated,  his 
decree  cannot  be  impeached  by  a  bill  of  review. 

This  being  my  opinion  upon  the  point  of  pleading, 
which  I  have  gone  into  at  length,  as  I  consider  it  to  be 
one  of  much  importance,  it  is  unnecessary  for  me  to  give 
any  opinion  upon  the  construction  of  the  statute  in 
question,  but  I  think  it  right  to  add  that  I  entirely  agree 
in  opinion  with  the  Lord  Chancellor  upon  that  point; 
and  that,  with  deference  to  my  learned  Brother,  who, 
I  believe,  entertains  a  different  opinion,  I  do  not  think 

the 
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1860.  the  operation  of  the  statute  so  doubtful  as  that  a  specific 

^""^  perfonnance  ought  not  to  have  been  decreed. 

vJREEN 


Jenkins. 


Upon  the  question  whether  a  valid  lease  can  be  made 
under  the  older  statutes^  I  am  not  so  fully  satisfied,  but 
this  point  does  not  seem  to  me  to  be  open  upon  the 
errors  alleged,  and  if  it  is,  I  think  it  would  furnish  no 
ground  for  maintaining  this  bill  of  review. 

I  am  of  opinion,  therefore,  that  the  demurrer  must  be 
allowed. 


Extract  from  Minute  Book, 
OADES  r.  VIGURES. 


L.  K.  J^ENNINGS  for  the  Defendant  Oadet:  We  have  brought  a  bill  of 

Feb,  3,  1702,  review,  and   Vigurcs  hath  demurred  and  pleaded,  and  here  is  a 

decree  nisi  causll  to  pay  the  money  dc  bonis  propriis,  and  we  do  assign 
it  for  error  and  to  pay  costs  also. 

Vernon,  They  do  (resp.),  they  had  assets  sufficient  to  pay  us  our 
50/.  with  interests  and  costs,  and  it  is  so  decreed. 

Thomhill  of  the  same  side.    They  had  above  200/.  assets,  and  did 
admit  it  so. 

The  answer  read,  whereby  did  ask  about  2,400/.  in  his  hands,  and 
paid  over  to  Oades. 

Cur.  Allow  the  plea  and  demurrer,  and  dismiss  the  bill  of  re* 
view. 


Extract  from  Registrar's  Book,  B.  1702, /o/.  146. 

Inter  JACOB.  OADES  et  CHRISTOPER.  PRISSICK 

ad.  JOHiS  HUBBACK,  defunct.           .        .    Quer. 
ROBT.  VIGURES Deftcm. 

L*  K.  1^11  E  matter  of  the  plea  and  demurrer  put  in  by  the  Defendant 

Feb*  3,  1702.  Vigures  to  the  Plaintiffs'  bill  of  review,  which  seeks  to  review  and 

reverse  a  decree  made  in  a  cause  wherein  John  Vigures  was  Plaintiff; 
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and  the  now  Plaintiff  and  Defendants  coming  this  present  day  to  be 
argued  before  the  Right  Honorable  the  Lord  Keeper,  in  the  presence 
of  counsel  learned  on  both  sides,  the  Plaintiffs'  counsel  opened  the 
several  errors  assigned  for  reversing  the  said  decree,  and  the  De- 
fendant opened  the  Defendant's  pleas,  wherein  is  set  forth  the  bill, 
answer,  replication,  decree,  orders,  reports,  exceptions  and  proceed- 
ings in  the  said  cause,  and  the  said  Defendant  pleads  the  same  in  bar 
to  the  said  bill  of  review  and  any  relief  thereby  sought,  and  the  said 
Defendant  demurs,  for  that  it  appears,  by  the  Plaintiffs'  own  showing, 
that  the  said  decree  is  duly  signed  and  inrolled  in  this  Court,  and  for 
that  no  error  in  law  doth  appear  in  the  body  of  the  said  decree,  nor 
no  new  matter  assigned  whereby  to  reverse  the  said  decree :  Upon  de- 
bate of  the  matter  and  reading  the  now  Plaintiffs'  bill  in  this  cause, 
and  hearing  what  was  alleged  on  both  sides,  his  Lordship  doth  order 
that  the  said  plea  and  demurrer  do  stand  and  be  allowed,  and  that  the 
Plaintiffs'  bill  of  review  be  dismissed. 


1702. 


Extract  from  Minute  Book, 

ALLANSON  v.  DOULBEN. 

(JR  AW  FORD  for  Plaintiff.    This  comes  to  be  heard  on  a  de-  L.  K. 

murrer  to  a  bill  of  review,  and  the  first  error  assigned  is  that  July  12,  1703. 
there  is  no  such  bill  between  the  parties  as  is  set  forth  to  be  in- 
rolled. 

Serjt.  Powyt,  There  is  no  such  cause  entitled  as  is  set  forth  in  the 
decree. 

Mr.  Cooper. 

Mr.  Jennings  for  Defendant.  There  was  no  process  served  on  any 
other  person  than  Mr.  AUanson,  nor  any  other  person  brought  to  a 
hearing. 

Mr.  Vernon  for  Defendants.  Though  there  bo  other  Defendants, 
yet  none  served  or  answered. 

Cua.  Overrule  tliis  error. 

Crawford.  There  is  no  time  mentioned  when  the  decree  passed. 
It  is  mentioned  to  be  the  5th  year  of  the  reign  of  the  Queen,  when  it 
was  the  first. 

The  decree  read. 

The  docquet  read,  wherein  it  is  dated  in  the  first  year  of  the 
Queen. 

Cur.  Overrule  this  error. 
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170«3.  Crawford,  They  left  out  the  word  **  adjudged"  in  the  drawing-up 

v^/*^*       of  the  decree. 

Allanson  «.,,•.  ,        , 

i;,  Serjt.  Fotoj/s,  It  is  a  necessary  word,  and  never  drawn  up  other- 

DouLBBN.      wise. 

Mr.  Jenniugt  for  Defendant. 

Cur.  Overrule  this  error. 

Craujbrd.  There  is  an  error  in  proceedings  in  discharging  an 
order,  whereby  our  depositions  were  suppressed. 

Vernon,  Tliis  order  was  discharged  on  hearing  both  sides. 

Cur.  Overrule  this  error. 

Crawford.  The  money  is  decreed,  and  we  arc  not  to  have  the 
vouchers  up,  being  the  co-executor,  and  we  ouglit  to  have  the  vouchers 
to  justify  the  payments  of  those  vouchers. 

Serjt.  Powift.  If  we  are  to  allow  of  Evann*  payments,  we  ought  to 
have  the  vouchers  to  make  out  those  payments  which  Evans  made  to 
discharge  ourselves. 

Mr.  Cooper.  If  the  payment  by  Evans  be  just,  yet  we  ought  to 
have  the  vouchers  to  justify  us  when  we  shall  be  questioned  again. 

Mr.  Jenningt,  On  a  cross-bill^  we  have  sworn  when  the  account 
was  made  up  all  the  vouchers  were  delivered  up. 

Mr.  Vernon,  This  is  no  error  in  the  decree,  and  it  is  supposed  that 
the  vouchers  were  delivered  up. 

Cur.  Overrule  this  error. 

Crawford,  They  have  drawn  up  the  decree  that  they  shall  have 
satisfaction  acknowledged  on  a  judgment  obtained  on  a  bond,  whereas 
we  ought  to  have  the  benefit  of  the  judgment  against  any  other 
creditor. 

Serjt.  Powyi,  This  Evan$  pretended  he  was  1,500/.  out  of  purse  in 
defending  of  suits,  and  by  the  articles  between  Evans  and  Aflanson, 
Evans  is  to  be  allowed  the  same  out  of  the  first  assets,  and  by  the 
decree  the  articles  are  to  be  made  good.  But  they  drawing  up  the 
decree  that  this  1,500/.  shall  be  made  good,  and  that  the  bond  shall 
be  delivered  up. 

Mr.  Cooper,  The  decree  is  carried  on  beyond  the  agreement  in  dt- 
livering  up  the  bond,  whereas  we  have  a  bond  due  to  us  from  Sir 
William  Williams  which  ought  to  be  first  satisfied. 
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Mr.  Jennings,  Do  admit  this  co-executor  and  this  matter  was  de- 
manded, and  have  a  formal  decree,  and  there  is  no  error  assigned  in 
the  hody  of  the  decree. 

Vernon,  We  demand  satisfaction  of  a  debt^  and  there  is  a  decree 
for  an  account  of  assets;  and  as  to  Mrs.  AUanton*s  bond  there  was  no 
debt  made  out,  and  by  the  decree  we  are  to  have  satisfaction  as  far 
assets. 

Decree  read. 

Seijt.  Fowyt.  There  is  no  general  account  directed,  bat  an  account 
directed  as  to  satisfy  [ing]  the  remainder  of  a  bond  of  1,500/.,  whereas 
we  have  a  bond  of  2,000/.,  and  the  agreement  doth  take  notice  of  it, 
and  we  have  a  right  to  retain  as  well  as  they  to  be  paid,  and  by  the 
decree  they  will  charge  us,  and  we  have  not  a  (provisor)  to  retain. 

The  decretal  order  read. 

The  bill  read. 

Cur.  Overrule  this  error. 

Crawford.  The  next  is  an  error  in  fact ;  for  the  co-executor  Evayti 
brought  into  the  account  two  sums,  as  if  he  had  discharged  them. 
Those  two  sums  are  included  in  the  1,500/. 

Cur.  Allow  the  demurrer  to  the  bill  of  review. 
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1703. 


Allanson 

V, 
DOULBEN. 


Extract  from  BegUtrar'a  Booky  A.  1702,  fol  308. 


Inter  CAR  ALLANSON,  Ar.     . 
JOHEM  DOULBEN  &  Ux. 


Quer. 
Deftes. 


^PHE  matter  upon  the  demurrer  put  in  by  the  Defendants  to  the  Lord  Chan. 
Plaintiff's  bill  of  review,  coming  this  present  day  to  be  argued  before  July  1 2,  1 703. 
the  Right  Honorable  the  Lord  Keeper,  &c.,  in  the  presence  of  counsel 
learned  on  both  sides ;  upon  opening  thereof,  it  appeared  that  the 
Defendants  by  their  said  demurrer  had  set  forth  that  by  the  constant 
and  established  rules  of  this  Court  no  hill  of  review  ought  to  be  ad- 
mitted to  alter  or  vary  any  decree  of  this  Court  inrolled  unless  there 
be  a  manifest  error  in  law  appearing  on  the  body  of  the  said  decree  as 
it  is  inrolled,  or  for  some  new  matter  of  fact  arising  and  discovered 
since  the  pronouncing  of  the  decree,  and  that  only  by  leave  of  this 
Court  upon  an  affidavit  of  the  truth  of  such  new  matter,  and  the  said 
Defendants  do  insist  that  it  doth  not  appear  in  the  body  of  the  said 
decree,  as  the  same  is  signed  and  inrolled  and  of  record  in  the  Court, 
that  there  are  or  is  any  error  or  errors  in  the  body  of  the  said  decree 
whereby  or  by  means  or  reason  whereof  the  said  decree  ought  to  be 
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1703. 

Allanson 

V. 
DOULBEN. 


reviewed  or  reversed,  and  in  regard  also  that  the  pretended  errors  in 
the  said  bill  of  review  set  forth  are  not  errors  in  law  appearing  in  the 
decree,  but  allegations  and  suggestions  of  matters  not  mentioned  or 
contained  therein,  and  insomuch  also  as  there  is  not  any  such  new 
matter  alleged,  nor  any  sufficient  new  matter  disclosed  in  or  by  the  bill 
whereby  to  reverse  or  alter  the  decree,  nor  was  there  (as  is  necessary 
in  such  case)  leave  granted  by  this  Court  for  bringing  a  bill  of  review 
as  aforesaid,  and  for  divers  other  defects  appearing  in  the  said  bill  of 
review  the  said  Defendants  do  insist  that  the  said  decree  is  not  erro- 
neous, but  well  grounded,  and  therefore  ought  not  to  be  reviewed  or 
reversed :  Whereupon  and  upon  opening  of  the  several  errors  assigned 
in  the  said  bill  of  review  and  upon  reading  the  said  bill,  as  also  the 
order  made  upon  the  hearing  of  the  said  former  cause  and  of  tlic 
original  docket  and  inrolment  of  the  said  decree,  and  upon  long  debate 
of  the  whole  matter,  and  hearing  what  was  alleged  on  both  sides,  his 
Lordship  held  the  said  several  errors  assigned  by  the  said  bill  of  review 
to  be  insufficient,  and  the  said  demurrer  to  be  good  and  sufficient,  and 
doth  order  that  the  said  several  errors  be  overruled,  and  that  the  said 
demurrer  do  stand  and  be  allowed ;  and  it  is  further  ordered  that  it 
be  referred  to  Samuel  Keek,  Esquire,  &c.,  to  tax  the  Defendants  their 
costs  in  respect  of  the  said  bill  of  review,  which  is  to  be  paid  to  them 
out  of  the  fifty  pounds  deposited  by  the  PlaintiflT  with  the  Registrar 
upon  bringing  his  said  bill  of  review,  and  that  the  residue  of  the  said 
fifVy  pounds  be  paid  back  to  the  Plaintiff  ^/^nso/i. 


Extract  from  ItcgUtrar' a  Booh,  B.  1703,/(?.  357. 

WILLIAMSON  V.  DAVIES. 

L.  K.  'pHE  matter  of  the  demurrer  put  in  by  the  Defendant  DavUs  to  the 

May  12, 1704.  Plaintiff's  bill  of  review  (which  seeks  to  review  and  reverse  a 

decree  made  the  7th  day  of  February,  13  Guliel.  nuper  regis,  in  a 
cause  wherein  the  said  D.  is  Plaintiff,  against  the  now  Plaintiff  Wil- 
liamton,  as  Defendant),  coming  this  day  to  be  argued  before  the  R.  H, 
the  L.  K.,  &c.,  in  the  presence  of  counsel  learned  on  both  sides,  and 
the  said  demurrer  being,  for  that  by  the  constant  rules  of  this  Court 
no  bill  of  review  ought  to  be  admitted  to  review  or  reverse  any  de- 
cree of  this  Court  inrollcd,  unless  it  be  for  manifest  error  appearing 
in  the  body  of  the  said  decree,  or  for  some  new  matter  of  fact  dis- 
covered since  the  decree  pronounced,  and  it  doth  not  appear  in  the 
body  of  the  said  decree  as  it  is  inrolled,  that  there  is  or  are  any  error 
or  errors  in  law  appearing  in  the  body  of  the  said  decree,  whereby  the 
same  ouglit  to  be  reviewed  or  reversed,  and  the  pretended  enon  in 
the  bill  of  review  assigned  are  not  errors  in  law  appearing  In  the  said 
decree,  nor  is  there  any  such  new  matter  surmised  or  pretended  by  the 
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bill  to  have  been  discovered  since  the  decree  pronounced,  as  to  entitle         1704. 

the  Plaintiff  to  bring  a  bill  of  review ;  Upon  opening  and  debate  of       V^^-^i^ 

the  matter,  and  hearing  what  was  insisted  on  by  counsel  on  both  sides,    Williamson 

his  Lordship  doth  order  that  the  said  demurrer  be  allowed,  and  that        ^^  ^* 

the  said  bill  of  review  do  stand  dismissed  out  of  this  Court ;  and  as  to 

the  sum  of  50/.  which  was  deposited  with  the  Registrar  upon  bringing 

the  said  bill  of  review  according  to  the  rule  of  Court  for  that  purpose, 

it  is  further  ordered  that  45/.,  part  of  the  said  50/.,  be  paid  back  to 

the  said  Plaintiff  in  the  bill  of  review,  and  that  the  remaining  51.  be 

paid  out  to  the  Defendant  Davies,  for  his  charges  occasioned  by  tlic 

said  bill  of  review. 


Extract  from  Registrar's  Booh,  B.  1703, /o.  369. 

SHERRINGTON  v,  HARRIS. 

npHE  matter  of  the  demurrer  put  in  by  six  Defendants  to  the  Plain-  L.  K. 

tiff's  bill  of  review,  seeking  to  review  a  decree  made  in  1G76  Afwj/ 12, 1704. 
coming  on  this  present  day  to  be  argued  before  the  R.  II.  the  L.  K.,  and 
the  said  demurrer  being  for  that  the  decree  sought  to  be  reviewed  and 
reversed  was  made,  as  appears  by  the  bill,  above  27  years  since  (1676), 
and  therefore  after  this  length  of  time,  either  by  the  words  or  equity 
of  the  statute,  which  takes  off  writs  of  error  to  reverse  judgment  after 
20  years,  a  bill  of  review  (being  in  the  nature  of  a  writ  of  error)  ought 
not  to  be  allowed ;  further,  that  the  pretended  errors  in  the  decree 
are  not  sufficient  errors  in  law,  nor  is  there  any  sufficient  matter  in  the 
bill  set  forth  to  have  come  to  the  Plaintiff's  knowledge  since  the  de- 
cree for  reviewing  or  reversing  thereof;  nor  are  the  allegations  in  the 
bill  sufficient  causes  or  grounds  for  reviewing  or  reversing  of  a  decree. 
Upon  debate  thereof,  and  hearing  what  was  alleged  on  both  sides, 
his  Lordship  doth  order  that  the  said  demurrer  do  stand  and  be 
allowed. 


Extract  from  Minute  Book. 

WILLIAMS  V.  FULLER. 

^ERNON  for  Defendant,  do  demur,  for  that  there  is  no  error  L.  K. 

assigned  to  reverse  the  decree.  -2V/flV  24, 1704. 

Seijeant  Hooper,  There  be  several  overtures  purposed,  but  there  is 
an  infant  concerned,  which  cannot  be  complied  without  the  direction 
of  the  Court,  and  pray  it  may  be  referred  to  see  whether  it  be  for  the 
benefit  of  the  infant. 

Paunceforth,  Opens  the  bill  which  sets  forth  the  proceedings  in  the 
former  bill  of  Ftiiler  and  Lord  Warwick^  and  a  decree  that  Williams 
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should  account  for  the  profits  of  the  estate  and  dehVcr  possession  of 
that  never  had  nur  was  in  our  power  to  perform. 

Serjeant  Hooper  for  Williawi,  We  are  decreed  to  answer  for  the 
profits  which  did  never  receive,  whereas  the  account  ought  to  follow 
the  pernor  of  the  profits. 

Jenningt  for  Williams,  Powell  took  a  lease  from  Lord  Warwick 
and  he  made  a  lease  to  Ward  at  above  1 00/.  a  year,  and  we  are  de- 
creed to  pay  and  account  for  profits  that  never  received. 

Paunceforth,  We  took  an  assignment  from  Ward  as  his  cestui  que 
trust,  and  we  are  decreed  to  account  for  wliat  another  person  received. 

Vernon  for  Defendant.  Tliis  Williams  set  up  an  assignment  in  bar 
of  the  ejectment. 

The  decree  read. 

Cur.  Overrule  the  error  if  not  appearing  in  the  decree,  and  there- 
fore allowed  the  demurrer  as  to  this  error. 

Paunceforth.  Tiie  decree  is  grounded  in  a  bill  revivor  to  which  we 
were  no  parties  and  yet  the  decree  binds  our  interest,  and  if  we  had 
been  a  party  we  might  have  avoided  the  lease. 

Dobbifis.  The  decree  before  any  abatement,  and  there  be  two  de- 
crees separate  and  the  decree  in  Fuller*s  cause,  and  we  cannot  revive 
against  Williams  who  is  still  alive. 

Vernon.  The  causes  heard  before  the  abatement. 

The  decree  read. 

Cur.  Overrule  the  said  error  and  allow  the  demurrer. 

Tiiird  error  on  the  irregular  signing. 

Paunceforth.  The  next  error  assigned  that  we  shall  assign  over  the 
lease  and  have  no  recompense  for  it,  which  was  the  lease  made  by 
Lord  Warwick  to  Powell  and  assigned  to  Fuller, 

Mr.  Cooper,  We  are  decreed  to  assign  an  interest  which  never  had. 

Jennings,  Dobbins  and  Vet  non.  This  is  no  error  in  the  body  of 
the  decree,  for  there  is  no  such  error  as  (that  we)  are  purchasers  with- 
out notice  and  did  not  pay  a  penny  for  the  pepper-corn  lease. 

Serjeant  Hooper  for  Williams,  We  are  decreed  to  pay  to  Fuller 
that  which  never  cost  him  a  penny. 

Cur.  Overrule  the  error  and  allow  the  demurrer  as  to  it. 

Paunceforth.  A  lease  made  to  Powell,  and  we  are  decreed  to  assign 
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from  (Qy.)  FovseU^  whereas  we  are  the  original  lessee  from  the  Lord 
Warwick, 

Mr.  Cooper,  The  lease  to  WillUtms  from  the  £arl  of  Warwick  was 
before  ihe  agreement  for  laying  open  the  passage. 

Dobbiru  for  Defendant.  There  were  two  leases,  the  two  lessees  do 
agree  for  a  passage. 

Vernon,  In  opening  errors  they  are  running  into  the  merits  of  the 
cause  that  the  decree  is  unjust. 

Cur.  Overrule  this  error  and  allow  the  demurrer  as  to  it. 

Paunceforth,  The  next  error  is  (as)  to  costs. 

Cur.  Overrule  all  the  errors  and  allow  the  demurrer,  and  let  De- 
fendants have  their  costs  taxed  and  paid  out  of  the  money  deposited, 
but  let  the  Plaintiff  have  a  month's  time  to  perform  the  decree. 


Extract  from  Begistrar's  Book,  B,  1703,  fa,  350. 

Inter  JOUEM   WILLIAMS  .         .         .         .     Quer. 
EMIL.   HENR.  COM.  WARWICK  et 
JOHEM  FULLER    ....     Deftes. 

'PHE  matter,  upon  the  demurrer  put  in  by  the  Defendant  Fuller  to  L»  K. 

the  Plaintiff's  bill  of  review,  whereby  the  said  Plaintiff  seeks  to  May  24, 1704. 
review  and  reverse  a  decree  made  in  two  causes  formerly  depeuding 
in  this  Court,  in  one  whereof  the  now  Defendant  the  Earl  of  War- 
wick and  Holland  was  Plaintiff  against  the  now  Plaintiff  and  the 
now  Defendant  Fuller  and  others  Defendants,  and  in  the  other  cause 
the  now  Defendant  Fuller  was  Plaintiff,  and  the  said  Earl  of  War- 
wick and  Holland f  the  now  Plaintiff  Williams  and  others  were  De- 
fendants, coming  this  present  day  to  be  argued  before  the  Right 
Honorable  the  Lord  Keeper  in  the  presence  of  counsel  learned  on 
both  sides,  and  the  said  demurrer  being  for  that  there  is  not  any  error 
or  matter  in  law  appearing  in  the  body  of  the  decree  in  the  bill  of 
review  mentioned  or  sufficiently  shown  or  set  forth  in  the  said  bill 
upon  or  for  which  the  said  decree  or  any  of  the  matters  or  things 
thereby  settled  and  decreed  ought  to  be  reversed,  set  aside,  impeached 
or  altered  :  Upon  opening  of  the  several  errors  assigned  by  the 
Plaintiff  in  the  said  bill  of  review,  and  reading  of  the  said  former  de- 
cree, and  hearing  what  was  alleged  hy  the  counsel  on  both  sides,  his 
Lordship  declared  that  he  conceived  that  there  was  not  sufficient 
matter  in  any  of  the  several  errors  assigned  by  the  Plaintiff  in  his  said 
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bill  of  review  whereby  to  reverie  the  said  decree,  and  doth  therefore 
order  that  the  said  demurrer  do  stand  and  be  allowed,  and  that  the  . 
said  former  decree  do  stand  confirmed,  and  the  Plaintiff's  bill  of  re- 
view be  dismissed ;  but  the  Plaintiff  Wiliiams  is  to  have  a  month's 
time  from  this  day  to  perform  the  said  decree :  And  it  is  further  ordered 
that  Mr.  Rogers^  oue  of  tlie  Masters  of  this  Court,  do  tax  the  Defend- 
ant Fuller  his  costs  in  respect  of  the  said  bill  of  review  and  demurrer, 
which  are  to  be  paid  to  him  out  of  the  50/.  deposited  by  the  Plaintiff 
with  the  Registrar  upon  bringing  his  said  bill  of  review. 


Extract  Jram  Minute  Book. 

GRICE  n.  GOODWIN. 

L.  K.  JJOW  for  Defendant.  Do  demur,  for  that  the  errors  assigned  not 

Jan,  5,  1706.  sufficient  to  reverse  the  deoree. 

Brown  for  Plaintiff.  Our  first  error  is  for  that  the  legacy  sank  and 
not  a  subsisting  legacy,  or  if  subsisting  is,  that  it  ought  not  to  carry 
interest  during  the  life  of  Thomas. 

Mr.  Serjeant  Powis  for  .  We  say  this  legacy  designed  in 

the  nature  of  a  provision  and  portion,  to  be  paid  at  the  age  of  twenty- 
one  and  charged  upon  land,  and  the  l^;atee  dying  before  that  age  this 
legacy  sunk. 

Vernon  for  Defendant.  This  not  called  a  portion  or  an  advance- 
ment, but  it  is  a  general  legacy,  and  their  error  is  that  the  father  was 
living  at  the  time  of  the  deatli  of  John,  which  don't  appear  in  the 
body  of  the  decree. 

Cmoper  for  Defendant.  Do  say  nothing  appears  in  the  body  of  the 
decree  which  shows  Thomas  living  at  the  death  of  John, 

'  Cur.  Allow  the  demurrer,  and  to  have  costs  out  of  the  50/. 


Extract  from  Minute  Book, 

CLIFTON  V.  JACKSON. 

Jan,  5,  1706.    J^ROCKETT  for  Defendant.   Do  demur,  for  that   not  sufficient 
errors  in  the  body  of  the  decree  to  reverse  it. 

Cowpcr  for  PlaintiflT.  The  question,  if  upon  the  conveyance  of  our 
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mother,  whereby  the  aliened  the  estate,  contrary  to  the  statute  of 
Henry  7,  which  is  for  the  prevention  of  the  disherison  of  heirs. 

Mr.  Solicitor-General  for  Defendant.  Do  object  the  want  of  parties, 
for  ought  to  have  Mrs.  Clifton  before  the  Court,  or  her  represen- 
tative. 

Mr.  Serjeant  Hooper  for  Defendant  Dobbins, 

Cur.  Overrule  the  objection  of  want  of  parties. 

Mr.  Attorney- General  for  Plaintiff.  It  was  put  into  the  power  of 
the  wife  on  purpose  to  bar  the  husband,  for  knew  the  wife  was  pre- 
vented from  alienating  by  the  statute. 

Vernon,  Our  bQl  not  only  charges  error  in  the  body  of  the  decree, 
but  likewise  charges  a  collusion  and  a  feigned  defence  while  we  were 
infants  in  obtaining  this  decree,  so  that  they  ought  not  in  form  to 
have  demurred  to  the  whole  bill  but  only  as  to  error. 

Mr.  Serjeant  Jekyll  for  Defendant.  We  admit  the  case  by  our  de- 
murrer to  be  as  in  the  bill,  and  demur,  for  that  by  their  own  show* 
ing  they  are  not  entitled  to  any  relief 

Mr.  Solicitor-General  for  Defendant.  We  say  the  wife  was  a  pur- 
chaser of  this  estate  for  a  valuable  consideration,  by  levying  the  fine 
and  parting  with  what  estate  we' had  before  that  levied,  and  this  not 
within  the  statute  of  Henry  7.  And  by  this  bill  they  come  to  have 
this  Court  assist  them  in  a  pretended  forfeiture  of  an  equitable  estate, 
and  to  establish  such  forfeiture. 

Mr.  Serjeant  Jekyll  for  Defendant.  We  say  this  is  not  a  provision 
from  the  husband,  for  we  parted  with  our  estate  for  life  and  let  in  this 
incumbrance  of  1,500/.  in  lieu  of  having  the  remainder  entail,  and  so 
are  a  purchaser. 

Mr.  Serjeant  Hooper  for  Defendant. 

Cur.  Discharged  the  order  for  re-arguing,  the  demurrer  and  former 
order  to  stand,  and  the  Defendant  to  have  the  money  deposited. 
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Extract  from  Minute  Book, 

HELE  V,  WORTHINGTON. 

TJO  W  for  Defendants.    We  do  demur,   for   that  the  matter  on    Lord  Chanc. 
which  the  Plaintiff  in  the  hill  of  review  would  he  relieved  was   ^av,24, 1708. 
in  issue  in  the  original  bill  which  was  exhibited  in  1691,  and  we  come 
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1708.  ^^  b^  relieved  for  a  third  of  500/.,  and  the  release  gained  from  one 
sister  by  surprise,  and  we  have  relief  as  to  arrears,  and  our  demand 
was  decreed  and  the  account  settled  and  decree  signed  and  inroUed  in 
1698,  and  now  pretends  the  Plaintiff  had  a  release  prior  to  us. 

Serjeant  Hooper,  We  plead  that  there  is  no  error  assigned  sufficient 
to  reverse  the  decree,  and  they  that  assign  errors  should  open  them. 

Sir  W.  Whitelocke.  There  is  one  Taylor  hath  brought  this  cause 
and  hath  been  in  possession  seven  years,  and  received  twice  more 
than  will  satisfy  his  demand,  and  have  set  forth  a  release  precedent  to 
theirs,  and  Johanna  Wortkington  was  a  witness  to  our  release,  and 
they  object  no  money  deposited,  which  is  dispensed  withal,  being 
a  pauper,  and  that  we  did  not  discover  our  release,  whereas  we 
rested  that  their  release  would  not  be  allowed  against  us. 

Jennings,  The  decree  grounded  on  the  evidence  of  P.  M.  who  was 
a  witness  to  the  deed>poll  which  extinguisheth  our  right  to  our  de- 
mand, whereas  if  they  had  not  prevented,  she  must  make  them  a 
satisfaction,  and  the  consideration  of  the  release  was  her  dieting  with 
us  for  several  years. 

CulUtt,  Their  release  was  to  extend  only  as  to  the  share  of  500/. 
and  not  to  the  arrears. 

Release  of  Or/o6fr,  1689  read. 

Cur.  Allow  the  demurrer,  but  the  Plaintiff  is  by  the  Defendant's 
consent  to  be  discharged  out  of  prison,  and  do  any  act  to  discbarge 
bim. 


Extract  from  Minute  Book, 
HEATHER  r.  CHAPMAN. 

L.  K.  JJO  W  for  the  Defendant.  This  comes  to  be  heard  on  a  demurrer 

IforrAe,  1710.  ^^  »  •>*"  o^ review. 

The  original  bill  was  to  be  relieved  against  two  bonds,  and  we  de- 
mur that  there  is  no  error  assigned  sufficient  to  reverse  the  decree. 

Seijeant  Hill  for  Defendant. 

Mr.  Attorney-General  for  .  Do  charge  that  the  Plaintiff 

drawn  into  two  bonds  to  the  daughters,  of  1,000/.  a-piece,  by  the 
father,  and  other  two  bonds  of  500/,,  and  the  bonds  were  entered  into 
on  the  trust  in  the  deed  for  the  sale,  and  we  were  to  have  the  residue. 

Ayliffe.  Do  chai^ge  the  decree  not  weU-groanded,  the  bonds  being 
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given  on  an  agreement  not  performed,  and  the  bonds  given  for  one 
and  the  same  consideration. 

Heather 
Serjeant  Jekyli  and  Vernon  for  Defendant.  Instead  of  error  in  the  v, 

decree  they  assign  matter  set  forth  in  the  bill  not  sufficient  to  gronnd.      Chapman. 

Cur.  Allow  the  demurrer  with  costs,  to  be  taxed,  to  be  deducted 
from  deposit,  and  residue  to  Plaintiff*,  tax  costs. 


Extract  from  Minute  Book. 

INGLEBY  V,  fiOWES. 

QOWPER  for  Defendant.  Demur  to  the  bill  of  review,  for  that  L.  K. 

there  is  no  error  in  the  decree.  •'''v  ^>  ^711. 

Brufges  for  Plaintiff.  The  first  error  is  for  that  the  assignment  to 
Sir  William  Bowes,  in  trust  for  the  Lady  Allison,  to  protect  against 
double  taxes,  is  absolutely  decreed  to  him. 

Mr.  Serjeant  PowtfS  for  Plaintiff.  The  second  error  is  the  200/. 
bond. 

Mr.  Attorney-General  for  Plhintiff.     Mr.  Solicitor* General. 

Mr.  Serjeant  Jeykdl  for  Defendant.  This  assignment  was  to  Sir 
William  Bowes  in  the  ladies'  life,  and  no  trust  declared. 

Cur.  Allow  the  demurrer,  and  the  Master  to  tax  the  Defendant's 
costs,  and  that  to  be  paid  to  the  Defendant  out  of  the  50/.,  and  the  rest 
to  be  re-paid  to  the  Plaintiffs,  and  refer  to  Fit, 


Extract  from  Minute  Book. 

PRICE  r.  WATKINS. 

JJO  W  for  Plaintiff!  This  comes  on  their  demurrer  to  our  bill  of  re- 
view, the  first  error  is  for  that  our  bill  ought  not  been  dismissed 
as  to  the  common  of  pasture,  and  second  error  is  for  that  are  to  pay 
costs. 

Mr.  Serjeant  Hooper  for  Plaintiff 

Mr.  Serjeant  Powys  for  Defendant. 

CuR.  Allow  the  demurrer,  and  Master  tax  the  costs,  to  be  paid  out  of 
the  50/.  and  the  rest  returned^  and  refer  to  Legard,  &Ct 
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Extrajct  from  Afinute  Book, 
FANCOCK  V,  ENSTICK. 


Fancock 

V. 

Enstick.       JJ^^  ^^^  Defendant  Our  demurrer  is  general  to  the  bill  of  review 
that  there  is  no  error. 

Cowper  for  Plaintifil  Our  first  error  assigned  is  that  no  proviiioo 
made  by  the  decree  that  the  terms  shall  not  be  made  use  of  against 
the  infants. 

Mr.  Serjeant  Hooper. 

The  decree  read. 

Cowper  for  Plaintiff. 

Mr.  Serjeant  Powi/t  for  Defendant. 

Mr.  Serjeant  Jekyll  for  Defendant. 

Cur.  Allow  the  demurrer,  and  the  Master  to  tax  the  coats,  and 
that  to  be  paid  out  of  the  50/.,  and  the  rest  to  be  retained,  and  refer 
to  PiL 


Lord  Chanc. 
July  23,  1810. 


Extract  frmn  Registrar's  Book,  B,  1809, /<?.  1021. 

Between  GEORGE  LOCKER  PERRY,  Clerk,  CHARLES  HART 
and  SOPHIA  ELIZABETH,  his  Wife  .  Plaintifli, 

WILLIAM  PHELIPS,  ROBERT  BRETTINGHAM 
and  MARY,  his  Wife,  WILLIAM  SHARP,  GRAN- 
VILLE SHARP,  ELIZABETH  SMITH  and  CHAR- 
LOTTE  MARY  SMITH,  an  Infant  by  the  said  Robert 
Brettingham,  her  Guardian,  SAMUEL  RODBARD  and 
BETTY  SMITH Defendants. 

'pHIS  cause  coming  on  the  20th  and  21st  da3ps  of  July,  and  also  on 
this  present  day  to  be  heatd  and  debated  before  the  Right 
Honorable  the  Lord  High  Chancellor  of  Great  Britain,  in  the  pre- 
sence of  counsel  learned  on  both  sides,  and  the  pleadings  in  Ibis  cause 
being  opened  upon  debate  of  the  matter  and  hearing  what  was  alleged 
by  the  counsel  on  both  sides,  his  Lordship  doth  order  that  the  Plain- 
tifis*  bill  do  stand  dismissed  out  of  this  Court  with  costs,  to  be  taxed 
by  Mr.  Simeorif  one  of  the  Masters  of  the  Court. 
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LOXLEY  V.   HEATH. 

Feb.  18,  25. 

rilHIS  was  an  appeal  from  a  decree  of  the  Master  of    Before  The 

the  Rolls  dismissing  the  Plaintiff's  bill  with  costs,     chancellor 

Lord 
The  question  in  the  suit  and  upon  the  appeal  was      ^^^^  xhe 

whether  the  Rev.  Robert  Heath,  deceased,  by  a  cor-     Lords  Jus- 
tices. 
respondence  with  the  Plaintiff,  in  contemplation  of  the  ^  ^^^1^^^.      .^^ 

marriage  of  the  latter  with  his  daughter,  had  contracted  to  the  marriage 
to  leave  a  portion  of  his  property  to  his  daughter,  and  if  ?j  a  corrf-  '* 
so,  whether  the  contract  was  one  of  which  specific  per-  jpondencewith 
fi  1111  11.  Ill  /•  "^^  intendeu 

formance  could  be  decreed,  havmg  regard  to  the  lapse  ot.  husband, stated 

time  and  tlie  events  which  had  taken  place  since  the  tbatallhianro- 

^  perty  would  be 

death  of  Mr.  Heath,  and  to  the  fact  that  a  settlement  equally  divided 

had  been  executed  upon  the  marriage,  which  omitted  all  cSldren at^is 

mention  of  such  an  agreement.  decease;  but 

in  a  settlement 
executed  prior 
The  case    is  reported  below  in  the  twenty-seventh  to  the  marriage 
*  11/.  there  was  no 

volume  of  Mr.  Beavans  Reports  (a),  where  the  facts  expression  of 

are  fully  stated.  ^^t^ 

Held,  that  aU 
Mr.  Roundell  Palmer,  Mr.  Selwyn  and  Mr.  W.D.  tendeTtVbe 
Lewis  argued  in  support  of  the  appeal.  ^y^^f\  ^" 

embodied  in 
Mr.  Lhyd  and  Mr.  Hobhouse,  for  the  Defendants,  in 
support  of  the  decision  below. 

The  following  cases  were  referred  to : — De  Beil  v. 
Thomson  (b) ;  S.  C,  nom.  Hammersley  v.  De  Beil  (c) ; 

Johnson 
(fl)  Page  523.  (c)  12  CL  Sf  Fin.  45. 

(b)  3  Beav.  469. 


the  settlement. 
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1860.  Johnson  v.  Johnson  {a)  \  Winter  v.  Winter  (b)\  Mower 
V.  Orr{c)\  Wisden  v.  Wisden{d);  Barkworth  v. 
Young  (e) ;  Eccles  v.  Cheyne  (/) ;  Luders  v.  Anstey  {g) ; 
Partyn  v.  Roberts  (A) ;  Moorhouse  v.  Colvin  (i) ;  J5oU 
V.  Hutchinson  {k) ;  Gregor  v.  Kemp  (I) ;  Logan  v. 
Wienholt  (m);  Maunsell  v.  TFAi^c(n) ;  -fiTay  v.  Crook  (o); 
5a«&y  V.  i^aw/Aner  (p) ;  29  Car.  2,  c.  3. 


TAe  Lord  Chancellor. 

My  conclusion  is  that  the  judgment  of  the  Master  of 
the  Rolls  in  this  case  must  be  affirmed^  though  not  en< 
tirely  on  the  ground  taken  by  his  Honor.  It  is  not 
necessary  to  give  any  opinion  as  to  the  effect  in  this  case 
of  the  Statute  of  Limitations,  nor  as  to  the  construction 
of  the  contract  set  up  by  the  Plaintiff's  bill,  because 
there  was  not,  in  ray  opinion,  after  the  deed  of  settle- 
ment was  executed,  any  binding  contract  upon  which 
this  bill  can  be  raaintained.  I  find  here  what,  upon  the 
face  of  it,  is  a  perfect  marriage  contract,  and  which, 
prim^  facie,  might  be  expected  to  contain  all  the  stipula- 
tions entered  into  when  it  was  signed.  This  settlement 
purports  to  be  made  between  Mr.  Loxley  of  the  first 
part,  Miss  Emily  Heath  of  the  second  part,  Mr.  Heath 
of  the  third  part,  and  the  trustees  of  the  fourth  part.  It 
recites  the  intended  marriage,  and  the  payment,  pur- 
suant to  the  agreement  by  Mr.  Heath  to  Mr.  Loxley,  of 

500/. 

(a)  3  Hare,  157.  {Ji)  20  Beav.  250;  5  Dc  G., 

{b)  5  H«re,  306.  M,  4  G.  558. 

(c)  7  Hare,  473.  (/)  3  SwaiuL  404  n, 

(d)  2  Sm,  4-  Gif.  396.  {m)  1  CL  4"  F.  611 ;  S.  C,  7 

(e)  4  Drew.  1.  Biigh.  N.  S.l. 

if)  2  Kc/j^  4-  J.  676.  (n)  1  Jo.  if  Lai,  539, 

(g)  4  Vei.  501.  (a)  3  Sm.  Sf  Gif,  409,  417. 

(A)  1  Amb,  315,  317.  (p)  3  B.  4-  /4.  288. 
(i)  15  Beav,  349. 
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5002.  as  a  marriage  portion  with  his  daughter.  I  think  1860. 
this  was  all  that  was  intended  as  the  marriage  portion, 
for  I  find  no  hint  in  the  settlement  that  the  lady  was  to 
have  any  further  marriage  portion  to  which,  in  point  of 
law,  her  husband  was  to  be  entitled.  The  portion  was 
paid,  and  the  payment  thereof  is  acknowledged ;  and  in 
consideration  thereof  the  husband  agrees  to  assign  to  the 
trustees  a  policy  of  assurance.  The  indenture  then  con- 
tains an  assignment  by  the  husband  of  the  policy  upon 
the  trusts  of  the  settlement,  and  then  follow  the  cove- 
nants. 

This  I  repeat  is,  upon  the  face  of  it,  a  perfect  marriage 
contract,  and,  prim&  facie,  may  be  expected  to  contain 
all  that  was  intended  to  be  binding  upon  the  parties ; 
and  upon  the  faith  of  this  settlement  the  marriage  took 
place  after  the  deed  had  been  executed. 

Still,  if  there  were  clear  and  convincing  evidence  that 
either  by  fraud  or  mistake,  or  without  fraud  or  mistake, 
that  by  a  clear  agreement  this  was  only  the  execution  of 
part  of  the  marriage  contract,  and  that  there  was  in- 
tended to  be  a  subsequent  settlement,  I  do  not  say  this 
might  not  have  been  executed ;  but  on  the  face  of  the 
instrument  there  is  nothing  showing  it  to  have  been  a 
partial  execution  of  the  contract,  or  that  anything  more 
was  to  be  done.  It  was  final  for  anything  that  appears 
within  the  four  corners  of  the  instrument.  What  evi- 
dence is  there  of  mistake? — None.  What  evidence 
to  show  this  was  only  a  partial  performance? — None. 
It  would  be  most  dangerous  if,  after  such  a  deed  has 
been  executed,  and  after  the  deaths  of  some  of  the 
parties,  and  without  any  clear  evidence  of  fraud  or  mis- 
take, or  of  some  agreement  that  this  was  to  be  only  part 
of  the  marriage  contract,  we  were  to  decide  that  this  was 
only  a  partial  contract,  and  that  some  correspondence 

which 
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which  took  place  between  the  parties  could  have  been 
intended  to  be  relied  on  as  settling  the  final  contract.  I 
can  find  no  certain  evidence  for  this ;  I  think  it  danger- 
ous to  give  credence  to  any  such  evidence.  Mr.  Loxley 
may  have  had  his  just  expectations  disappointed^  but  if 
so,  he  has  himself  only  to  blame  for  the  manner  in  which 
the  transaction  has  been  conducted. 

If  there  had  been  no  deed,  and  the  marriage  had 
taken  place  on  the  faith  of  the  correspondence,  a  Court 
of  equity  might  possibly  have  held,  that  the  marriage 
having  taken  place  and  proceeded  on  the  correspondence, 
the  parties  were  bound  by  it ;  though  it  is  difficult  to 
say  from  the  letters,  whether  and  at  what  time  they  con- 
stituted a  contract  binding  upon  Mr.  Heath,  but  the  ex- 
iiitence  of  a  deed  like  tliat  in  the  present  case  renders  it 
unnecessary  to  decide  the  point. 

The  authority  which  has  been  chiefly  relied  on  for  the 
Plaintift'  is  De  Beil  v.  Thomson  {a)\  but  there  are  es- 
sential differences  between  that  case  and  this.  There 
the  settlement  was  post-nuptial,  but  before  the  marriage 
there  was  a  clear  and  distinct  contract  to  settle  a  second 
sum  of  10,000/.  There  could  be  no  doubt  that  such  was 
the  intention  of  the  contract,  and  tliat  the  marriage  took 
place  on  that  condition.  The  children  after  the  marriage 
having  become  interested  under  it,  the  contract  could 
not  be  altered  to  their  prejudice  after  the  marriage.  But 
here  the  deed  was  executed  before  the  marriage.  Another 
material  consideration  in  Hammersley  v.  De  Beil  (6),  was 
that  the  Baron  de  Beil  objected  to  the  post-nuptial  set- 
tlement 

(fl)  3  Beav,  469;  5.  C,  nom.       Fin.  45. 
Hammersley  v.  De  Beil,  12  67.  ^  (6)  12  67.  ^  Fin.  45. 
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tlement  because  it  did  not  provide  for  payment  of  the 
second  sum  of  10,000/.,  and  the  representation  then  made 
to  him  on  that  subject  turned  out  to  be  untrue.  Here, 
however,  nothing  has  been  brought  forward  to  impeach 
the  good  faith  to  be  ascribed  to  the  parties. 

Under  these  circumstances  the  settlement  as  it  stands 
appears  to  me  to  be  the  only  binding  contract,  and  the 
decree  of  the  Master  of  the  Rolls  must  be  affirmed. 


1860. 


The  Lord  Justice  Knight  Bruce. 

It  may  possibly  be  that,  if  the  deed  of  settlement 
dated  2nd  June^  1845,  which  was  executed  previously  to 
the  marriage  of  the  Plaintiff  with  his  deceased  wife,  the 
daughter  of  Mr.  Robert  Heath,  had  not  existed,  or  the 
500/.  mentioned  in  it  as  paid  by  him  to  the  Plaintiff 
had  not  been  paid,  the  Plaintiff  would  have  had  a  claim 
on  Mr.  HeatKs  estate.  That  sum  is  on  both  sides 
stated  to  have  been  in  fact  paid  by  him  to  the  Plaintiff 
either  before  the  marriage  or  within  a  reasonable  time 
afterwards.  The  deed  of  settlement  raises  a  presump- 
tion that  it  constituted  or  expressed  the  whole  of  the 
marriage  contract  so  far  as  property  was  concerned ;  a 
presumption  capable  certainly  of  being  rebutted  or  dis- 
placed by  evidence  sufficient  for  the  purpose :  but  the 
correspondence  and  other  evidence  before  us  appear  to 
me  insufficient  to  show  that  beyond  or  besides  what  the 
deed  of  settlement  comprises  or  mentions  there  subsisted 
at  the  time  of  the  marriage,  so  far  as  property  was  con- 
cerned, any  contract  in  contemplation  or  consideration  of 
the  marriage  or  having  reference  to  it.  I  think,  there- 
fore, that  it  would  have  been  wrong  not  to  dismiss  the 
bill.  The  bill  has  been  dismissed  and  ought  in  my 
opinion  so  to  remain. 

The 


4^ 
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CASES  IN  CHANCERY. 

The  Lord  Justice  Turner. 

The  true  result  of  the  evidence  in  this  cause  appears 
to  me  to  be  that  tiie  whole  subject-matter  of  the  con- 
tract and  treaty  was  the  sum  to  be  settled  and  advanced 
by  Mr.  Heath  on  the  marriage,  and  that  the  rest,  as  to 
the  provision  to  be  made  by  the  father  on  his  daughter 
afler  his  death,  was  the  subject  of  representation.  What 
effect  should  be  given  to  that  representation  must  depend 
on  the  words  in  which  it  was  made.  I  am  satisfied 
on  the  result  of  this  correspondence  that  Mr.  Heath 
never  did  understand,  nor  do  I  think  the  correspondence 
was  calculated  to  lead  Mr.  LoxUy  to  understand  that 
Mr.  Heath  would  be  bound  by  the  representations  con- 
tained in  the  letters,  to  leave  to  his  daughter  one-third  of 
his  property;  but  I  think  the  true  inference  from  the  whole 
correspondence  is,  that  the  sole  and  entire  subject-matter 
of  the  treaty  and  agreement,  so  far  as  property  was  con- 
cerned, was  the  settlement  of  500/.  on  the  marriage  by 
Mr.  Heath, 
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Feb.  29. 
rpHE  questions  in  these  causes  related  to  a  shifting     Before  The 
clause  contained  in  the  will  of  Robert  Bell  Livesey,      °TicfEs     ' 
and  arose  under  the  following  circumstances  : —  Estate  T.  stood 

limited  to  E, 
Mary  Turton,  by  her  will  dated  the  16th  of  April,  T.  for  life,  re- 

1807,  devised  certain  estates,  which,  for  the  purpose  of  firs^  a,jji  Q^lier 

distinction,  will  be  called  "the  Turton  estates,**  to  trustees,  "^^^^  succes- 
_       _^  _  _  _  ,   ,  .  .  r      t  .     !.#.     8>^ely  in  tail. 

in  trust  for  Edmund  Peters  and  his  assigns  for  his  life,  He  had  two 

without  impeachment  of  waste;  and  from  and  after  the  ^^^^^*^'c't' 

determination  andadaughter, 
Mrs.Z.  A 
testator  who  knew  these  circumstances  devised  the  L.  estate  to  Af.  A,  T.  for  life, 
remainder  to  E,  T,  for  life ;  remainder  to  R,  C,  T,  for  life,  remainder  to  trustees  to 
preserve  remainders  to  his  first  and  other  sons  successively  in  tail;  remainder  to 
E.  H.  T,  for  life ;  remainder  to  trustees  to  preserve  contingent  remainders  in  the 
usual  form;  remainder  to  his  second,  third  and  other  sons  successively  in  tail  male; 
remainder  to  Mrs.  X.  for  life,  with  divers  remainders  over.  The  will  contained  a 
proviso  that  if  any  person  thereby  made  tenant  for  life  or  in  tail  should  become  seised 
of  the  T.  estate,  the  limitations  made  by  the  will  in  his,  her  or  their  favor  should 
determine  at  if  he,  she  or  they  were  dead,  and  the  estate  should  go  over  to  the 
person  next  entitled  in  remainder.  K.  C  T.  died  unmarried  almost  immediately 
after  the  testator.  Afterwards  E.  jf.  died,  and  E.  H,  T,  thereupon  came  into  pos- 
session of  the  T.  estate.  M,  A,  T,  next  died,  and  at  her  death  £.  H.  T,  had  only 
one  son,  but  afterwards  had  a  second  son,  R.  B,  T.  M,  A,  T.  was  the  heiress- at-law 
of  the  testator,  and  left  a  will  giving  all  her  property  real  and  personal  to  Mrs.  L, 

Held,  that  although,  having  regard  to  the  way  in  which  the  T.  estate  was  settled,  the 
shifUng  clause  if  it  applied  to  1).  H.  T.  made  it  impossible  for  him  in  any  event  to 
retain  any  interest  in  the  L.  estate,  except  by  means  of  an  alienation  of  the  T.  estate  in 
his  father's  lifetime ;  this,  though  aided  to  some  extent  by  expressions  in  other  narts 
of  the  will,  was  not  a  sufficient  reason  for  holding  the  shifting  clause  not  to  apply  to 
bim. 

Held  also,  that  on  the  determination  of  the  life  estate  of  E.  H,  2\  under  the  shift- 
ing clause,  the  estate  did  not  go  over  to  the  next  person  beneficially  entitled,  but  to 
the  trustees  to  preserve. 

Held,  that  the  trust  in  favor  of  E.  H,  T.  was  determined  as  well  as  his  legal  life 
estate,  and  that  the  trustees  held  the  rents  accrued  after  the  birth  of  H.  U.  T,  in 
trust  for  R.  B.  T. 

Heldy  that  the  rents  accrued  between  the  determination  of  E.  W.  T.'*  interest  and 
the  birth  of  H.  B.  T.  were  held  in  trust  for  .Mis.  L. 

PfT  the  Lord  Justice  Turner:  The  beneficial  interest  in  the  estate  of  the  trustees  to 
preserve  followed  the  limitations  of  the  will,  and  upon  the  determination  of  £.  U.  2Vg 
beneficial  interest  there  was  no  resuliing  trust  fur  the  heiress,  and  Mrs.  L.  was  en- 
titled to  the  last-mentioned  rents  directly,  and  not  through  the  heiress. 
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determination  of  that  estate,  in  trust  to  preserve  the  con- 
tingent remainders  thereinafter  limited  from  being  de- 
feated or  destroyed ;  and  from  and  after  the  decease  of 
Edmund  Peters^  in  trust  for  the  first  and  all  and  every 
other  son  and  sons  of  Edmund  Peters  successively  in 
tail  male. 


Edmund  Peters^  the  devisee  for  life  named  in  this  will, 
assumed  the  name  of  Turtonj  and  he  married  Marianne 
Livesej/y  the  only  child  of  Robert  Bell  Livesey  and  Jane 
his  wife.  There  were  issue  of  this  marriage  three  chil- 
dren, Edmund  Henry  Turton  the  eldest  son,  the  Plaintiff 
in  the  first  suit  and  one  of  the  Defendants  in  the  second 
suit,  Robert  Consett  Turton  the  only  other  son,  and  a 
daughter,  Marianne  Teresa^  who  married  Mullan  Lam- 
barde, and  was  one  of  the  Defendants  in  the  first  suit 
and  the  Plaintiff  in  the  second  suit.  All  these  children 
were  born  before  the  time  when  Robert  Bell  Livesey 
made  his  will,  and  were  then  living,  and  it  was  admitted 
on  all  sides  that  Robert  Bell  Livesey,  when  he  made  his 
will,  was  aware  of  the  state  of  the  family  of  his  daughter 
Marianne  Turton,  and  of  the  dispositions  contained  in 
the  will  of  Mary  Turton, 

By  his  will,  dated  the  19th  of  November,  1830,  Robert 
Bell  Livesey  devised  his  estates,  which  for  distinction 
will  be  called  "  the  Livesey  estates,"  as  follows  : — He 
devised  them  firstly  to  trustees  for  the  term  of  1,000 
years,  upon  the  trusts  after  mentioned,  and  subject  to  the 
term,  to  the  use  of  his  wife  Jane  Livesey  for  life ;  then 
to  the  use  of  his  daughter,  Marianne  Turton,  for  her  life, 
for  her  separate  use ;  then  to  the  use  of  Edmund  Turton, 
his  son-in-law,  for  life ;  and  after  the  decease  of  the  sur- 
vivor of  Edmund  and  Marianne  Turton,  to  the  use  of 
Robert  Consett  Turton,  the' second  son  of  Edmund  and 
Marianne  Turton,  and  his  assigns,  for  and  during  the 
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term  of  his  natural,  life,  without  impeachment  of  waste, 
and  from  and  immediately  after  the  determination  of  that 
estate  by  forfeiture  or  otherwise,  in  his  lifetime,  to  the 
use  of  the  Rev.  James  Sergeantson  and  the  Rev.  Edward 
Sergeantson  and  their  heirs  during  the  natural  life  of 
li.  C,  Turton,  upon  the  usual  trusts  to  preserve  contingent 
remainders,  with  remainder  to  the  first  and  other  sons  of 
Robert  Consett  Turton  successively  in  tail  male  ;  and  in 
default  of  such  issue,  to  the  use  of  the  third,  fourtli  and 
all  and  every  other  the  younger  son  and  sons  of  Edmund 
and  Marianne  Turton  in  tail  male;  and  in  default  of 
such  issue,  to  the  use  of  Edmund  Henry  Turton^  eldest 
son  of  the  said  Edmund  and  Marianne  Turton,  and  his 
assigns  for  his  life  ;  and  immediately  after  the  determi- 
nation of  that  estate  by  forfeiture  or  otherwise  in  his 
lifetime,  to  the  use  of  the  Rev.  James  Sergeantson  and 
the  Rev.  Edward  Sergeantson  and  their  heirs,  for  and 
during  the  natural  life  of  the  said  Edmund  Henry  Turton, 
upon  trust  to  preserve  the  contingent  uses  and  estates 
thereinafter  limited  from  being  defeated  or  destroyed, 
and  for  that  purpose  to  make  entries  and  bring  actions  as 
occasion  might  require,  but  nevertheless  to  i^exvmt  Edmund 
Henry  Turton  and  his  assigns,  during  his  life,  to  receive 
and  take  the  rents,  issues  and  profits  of  the  same  here- 
ditaments for  his  and  their  own  use  and  benefit;  and  from 
and  immediately  after  the  decease  of  Edmund  Henry 
Turton,  to  the  use  of  the  second  son  of  Edmund  Henry 
Turton,  and  the  heirs  male  of  his  body  ;  then  to  the  use 
of  the  third,  fourth  and  every  other  younger  son  and  sons 
o( Edmund  Henry  Turton  successively  in  tail  male;  with 
remainder  to  the  use  of  the  second,  third  and  all  the 
other  son  and  sons  of  Marianne  Turton  by  any  future 
husband ;  and  in  default  of  male  issue  of  Marianne 
Turton  by  such  future  husband,  to  the  use  of  Marianne 
Teresa  Turton,  eldest  daughter  of  Edmund  and  Marianne 
Turton  and  her  assigns  for  her  life,  with  divers  remainders 
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over;  with  remainder  in  default  of  all  the  male  and 
female  issue  of  the  testator's  grandchildren,  to  the  use 
of  his  nephew  John  Bell  for  life,  with  remainder  to 
trustees  to  preserve  contingent  remainders  as  before; 
with  remainder  to  the  use  of  the  second,  third,  fourth 
and  all  and  every  other  the  younger  son  and  sons  of 
John  Bell  successively  in  tail  male,  with  divers  other  re- 
mainders over. 


There  was  contained  in  the  will  this  proviso  : — "  Pro- 
vided always,  and  I  do  hereby  declare,  that  in  case  my 
said  grandson  Robert  Consett  Turton,  or  the  heirs  of  his 
body,  or  any  other  of  the  persons  hereby  made  tenants 
for  life  or  in  tail,  shall  become  seised  of  the  settled 
family  estates  of  the  said  Edmund  Turton,  then  and 
from  thenceforth  the  limitation  hereby  made  in  his,  her 
or  their  favor  shall,  from  the  time  of  his,  her  or  their 
becoming  so  seised,  cease,  determine  and  be  absolutely 
void,  as  if  he,  she,  or  they  were  dead ;  and  the  said 
hereby  devised  manor,  advowson,  messuages,  lands, 
tenements  and  real  estates,  with  the  appurtenances, 
shall  go  over  to  the  person  next  entitled  in  remainder 
under  or  by  virtue  of  this  my  will,  it  being  my  express 
wish  and  intention  that  both  the  estates  shall  not  vest  in 
the  same  person,  except  as  is  otherwise  hereinbefore  pro- 
vided for."  There  was  a  similar  shifting  clause  to  take 
effect  upon  the  accession  of  certain  settled  estates  of  the 
Bell  family.  Then  there  followed  powers  of  jointuring 
and  of  portioning  younger  children  to  tenants  for  life 
when  in  actual  possession,  with  this  proviso: — "Pro- 
vided always,  and  I  do  hereby  further  declare,  that  the 
said  settled  hereditaments  and  premises  shall  not,  by 
virtue  of  the  aforesaid  powers  of  charging  with  portions, 
or  either  of  them,  at  any  one  time,  be  liable  to  the  pay- 
ment of  more  than  the  principal  sum  of  5,000/.  for  por- 
tions, and  that  the   said  powers  of  jointuring  and  of 
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granting  portions  shall  not  be  exercised  by  any  tenant 
for  life  or  in  tail  who  shall  be  in  possession  of,  or  next 
entitled  in  remainder  to,  the  settled  estates  of  the  said 
Edmund  Turton:' 

The  will  contained  also  the  following  provisions,  upon 
which  some  stress  was  laid  by  the  Lord  Justice  Turner, 
The  trusts  declared  of  the  term  of  1,000  years  were  to 
raise  money  for  the  payment  of  the  testator's  debts: — 
''  And  further,  that  my  said  trustees,  or  the  trustees  or 
trustee  for  the  time  being  of  the  said  term,  shall,  at 
their  or  his  discretion,  enter  into  the  actual  possession  of 
all  and  every  the  said  manor,  messuages,  farms,  lands, 
tenements,  hereditaments  and  premises  comprised  in  the 
said  term  during  the  life  of  ray  daughter  the  said  Mari- 
anne Turton,  or  of  the  said  Edmund  Turton,  and  also 
during  the  minority  of  any  of  the  tenants  for  life  or  in 
tail  of  the  said  premises,  and  receive  the  rents,  issues 
and  profits  thereof;  and  shall  be  authorized  to  let  or  de- 
mise the  same  hereditaments,  or  any  part  or  parts  thereof, 
for  any  term  of  years  not  exceeding  seven  years,  at  the 
roost  approved  rents ;  and  shall  appoint  such  agent  or 
agents  at  such  salaries,  and  adopt  such  other  acts  as  they 
may  think  necessary  for  the  management  of  the  said 
hereditaments;  and  shall  during  the  life  of  my  said 
daughter  pay  the  clear  rents  and  profits  into  her  own 
hands,  for  her  own  separate  use  and  benefit  during  her 
life,  in  manner  hereinbefore  directed ;  and  also,  in  case 
the  said  Edmund  Turton  shall  survive  her,  pay  the  same 
clear  rents  and  profits  unto  him  during  his  life,  subject, 
nevertheless,  during  the  life  of  the  said  Marianne  Turton 
and  of  the  said  Edmund  Turton,  to  the  eventual  deduc- 
tion next  after  mentioned ;  that  is  to  say,  provided  always, 
and  I  hereby  invest  my  said  trustees,  or  the  trustees  or 
trustee  for  the  time  being  of  the  said  term,  with  full 
power,  during  the  lives  of  the  said  Marianne  Turton 
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and  Edmund  Turton,  or  the  survivor  of  them,  to  retain 
out  of  tlie  said  rents  and  profits  annually  such  sum  or 
sums  of  money  as  may  be  requisite  for  the  support, 
maintenance  and  education  of  the  said  second  son  of  the 
said  Edmund  and  Marianne  Turton,  or  such  other  of 
their  sons  and  daughters  who,  under  the  limitations  of 
this  my  will,  shall  be  next  entitled  in  remainder  to  the 
said  hereby  settled  hereditaments,  and  to  pay  and  apply 
the  same  accordingly  until  such  son  or  daughter  attain 
the  age  of  twenty-one  years  ;  and  also  out  of  the  same 
rents  and  profits  to  make  the  said  son  or  daughter  such 
allowance  during  the  lifetime  of  his  or  her  father  and 
mother,  for  his  or  her  maintenance  and  support,  as  they 
my  said  trustees,  or  the  trustees  or  trustee  for  the  time 
being,  shall  see  expedient  and  as  shall  be  suitable  to  his 
or  her  rank  in  life."  There  followed  a  power  to  the 
trustees  to  cut  timber,  and  afier  it  this  power :  ^'  And 
also  that  it  shall  be  lawful  for  my  said  trustees,  or  the 
trustees  or  trustee  for  the  time  being  of  the  said  term, 
during  the  minority  of  any  tenant  for  life  or  in  tail  of  the 
said  settled  hereditaments,  to  receive  and  take  the  rents 
and  profits  of  the  said  hereditaments,  and  apply  a  com- 
petent part  thereof  for  the  maintenance  and  education  of 
such  tenant  for  life  or  in  tail,  until  he  or  she  attain  the 
age  of  twenty-one  years,  and  invest  the  residue  in  the 
names  of  such  trustees  or  trustee  on  government  or  real 
security,  so  that  the  same  may  accumulate  in  the  nature 
of  compound  interest,  so  far  as  the  rules  of  law  or  equity 
will  permit."  Trusts  were  then  declared  of  the  accumu- 
lated fund. 


By  a  codicil  to  this  will,  the  testator  substituted  for 
the  life  estate  of  Edmund  Turton  an  annuity  of  600/.  a 
year,  and  directed  that  the  trustees  for  the  time  being  of 
the  term  of  1,000  years  should  enter  into  possession 
"  upon  trust,  after  providing  for  the  annuity  and  interest 
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of  any  other  incumbrances^  to  retain  and  pay  such  sum 
or  sums  of  money  for  the  support;  education  and  main- 
tenance of  the  person  next  in  remainder  as  is  provided 
in  my  said  will,  in  case  the  said  Edmund  Turton  had 
become  entitled  as  one  of  the  tenants  for  life  of  the  same 
manor  and  hereditaments  comprised  in  the  said  term; 
and  also  to  retain  and  pay  such  sum  or  sums  of  money  as 
shall  be  requisite  from  time  to  time  for  the  support, 
maintenance  and  education  of  all  or  any  of  the  children 
of  the  said  Edmund  Turton  by  my  said  daughter  now  or 
hereafter  to  be  born  during  the  life  of  the  said  Edmund 
Turton^  other  than  the  one  next  entitled  in  remainder  as 
aforesaid."  And  the  surplus  was  to  be  invested  for  the 
benefit  of  the  younger  children. 
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On  the  15th  of  November ^  1831,  the  testator  died,  at 
which  time  the  state  of  the  Turton  family  mentioned 
above  remained  unaltered,  but  two  days  after  his  death, 
on  the  17th  of  November ^  1831,  Robert  Consett  Turton, 
the  second  son  of  Edmund  Turton,  died  an  infant  and 
unmarried.  Jane  Livesey,  the  widow  of  the  testator, 
died  on  the  17th  of  October,  1846.  In  the  month  of 
March,  1857,  Edmund  Turton,  his  son-in-law,  the  devi- 
see for  life  under  the  will  of  Mary  Turton,  and  also  a 
devisee  for  life  under  the  testator's  will,  died.  Upon  his 
death  the  Plaintiff  Edmund  Henry  Turton  came  into 
possession  of  the  Turton  estates,  and  remained  in  pos- 
session. In  the  month  oi  May,  1858,  Marianne  Turton, 
the  testator's  daughter,  and  the  only  remaining  tenant 
for  life  under  his  will  whose  estate  was  prior  to  the 
estate  of  the  V\d\nWS  Edmund  Henry  Turton,  also  died, 
and  upon  her  death  the  Plaintiff -Ec^mwwrf  Henry  Turton, 
according  to  the  order  of  the  limitations  in  the  testator's 
will,  became  entitled  as  tenant  for  life  in  possession  to 
the  Livesey  estates. 

L  L  2  Marianne 
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Marianne  Turtan,  by  her  will  dated  the  9th  of  May^ 
1858,  devised  and  bequeathed  all  her  real  and  personal 
estate  to  her  daughter  Marianne  Teresa  Lambarde,  the 
Plaintiff  in  the  second  suit. 

The  bill  in  the  first  cause  was  filed  by  Edmund  Henry 
Turton,  to  establish  his  right  to  the  rents  of  the  Livesey 
estates  during  his  life,  notwithstanding  the  shifting  clause. 
The  second  suit  was  instituted  by  Mrs.  Lambarde,  who 
claimed  to  be  entitled  to  them  under  the  will  of  Mari- 
anne Thirton,  the  heiress-at-law  of  the  testator,  on  the 
ground  that  by  the  eflTect  of  the  shifting  clause  the  rents 
were  left  undisposed  during  the  remainder  of  the  life  of 
Edmund  Henry  Turton.  At  the  time  of  the  institution 
of  these  suits,  Edmund  Henry  Turton  had  only  one  son, 
who,  as  it  was  admitted  on  all  hands,  had  no  interest  in 
the  matters  in  dispute ;  but  pending  the  proceedings,  be 
had  a  second  son  born,  Robert  Hell  Turton,  who  was 
made  a  parly  by  supplemental  proceedings.  The  effect 
of  the  shifting  clause  was  considered  by  V ice-Chancellor 
Kindersley  in  Lambarde  v.  Peach  (a\  and  his  decision 
was  not  appealed  from.  The  present  suits,  by  consent  of 
their  Lordships,  came  before  this  Court  in  the  first  in- 
stance. 


Sir  H.  M.  Cairns,  and  Mr.  Hobhouse,  for  Edmund 
Henry  Turton,  the  Plaintiff  in  the  first  suit. 


We  contend  that  the  interest  of  E.  H.  Turton  in  the 
Livesey  estates  was  not  lost  by  his  succeeding  to  the 
Turton  estates.  It  is  admitted  that  the  testator  knew 
the  limitations  of  the  Turton  estates,  he  therefore  knew 
that  upon  the  death  of  Edmund  Turton,  E.  H,  Turton 
would  become  tenant  in  tail  in  possession  of  those  estates. 

The 
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The  testator  knowing  this,  limits  the  Livesey  estates  to 
Edmund  Turton  for  life,  and  then,  after  some  intervening 
limitations,  to  £.  H.  Turton  for  life.  He  must  have 
intended  to  give  something  to  E.  H.  Turton,  to  give 
him  a  life  estate  in  some  event  at  least,  but  if  the  shift- 
ing clause  be  construed  to  extend  to  him,  he  could  not 
in  any  event  take.  Why  was  he  mentioned  in  the  will 
at  all  if  he  was  not  to  take  any  thing?  Why  was  his 
eldest  son  excluded,  and  why  was  he  himself  named  out 
of  his  order  in  seniority  ?  The  words  of  exception  in  the 
shifting  clause,  furnish  a  strong  argument  in  E,  H, 
Turton  s  favor,  **  except  as  otherwise  hereinbefore  pro- 
vided for."  There  is  no  express  provision  to  which  this 
exception  .can  apply,  it  must  therefore  be  intended  to 
meet  the  case  of  persons  in  the  situation  of  E.  H.  Turton, 
to  whom  the  shifting  clause  cannot  without  absurdity  be 
applied.  Then  the  power  to  jointure  is  to  be  exercised 
by  persons  in  possession  of  the  Livesey  estate?,  but  not 
if  they  are  in  possession  of,  or  next  entitled  in  remainder 
to,  the  Turton  estates.  This  shows  that  the  testator  in- 
tended that  there  should  be  exceptional  cases,  in  which 
the  two  estates  might  go  together.  If  the  estate  of 
E  B.  Turton  ceases,  the  trustees  take,  and  they  hold 
the  rents  for  him.  But  the  shifting  clause,  as  regards 
him,  is  repugnant  and  void,  for  a  testator  cannot  give  a 
man  an  estate,  and  at  the  same  time  take  it  wholly 
away.  The  Courts  have  gone  great  lengths  to  avoid 
inconsistency  of  disposition  ;  Johnston  v.  Antrobus  (a) ; 
Gee  v.  Corporation  of  Manchester  (6)  ;  Spong  v, 
Spong  (c) ;  Conron  v.  Conron  (rf).  If  the  question 
whether  the  shifting  clause  takes  effect  is  doubtful,  it 
roust  be  decided  in  our  favor,  limitations  of  this  kind 

being 

(fl)  21  Bcuv,  556.  (c)  3  hU.  N.  S.  84. 
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being  construed  strictly  ;   ThornhiUv.Hallia).    [Dae  v. 
Hicks  (6),  was  also  referred  to.] 

The  Attorney-General,  Mr.  Glasse  and  Mr.  Welford, 
for  Mrs.  Lambarde, 

Our  case  is,  that  on  the  death  of  Mrs.  Turion,  the 
shifting  clause  took  effect,  and  carried  the  estate  to  the 
person  next  beneficially  entitled  in  remainder,  but  if  it 
went  to  the  trustees,  then  it  went  to  them  shorn  of  the 
trust  for  the  benefit  of  E.  H.  Turtoji,  and  the  rents  go 
to  the  heir  as  undisposed  of,  and  through  the  heir  to 
Mrs.  Lambarde,  The  arguments  on  the  part  of  E,  H, 
Turton  are  insufficient  to  show  that  the  shifting  clause 
does  not  apply  to  him.  Edmund  Turton  and  E,  H. 
Turton  might  have  concurred  in  re-settling  the  Turton 
estates,  so  as  to  prevent  E.  H.  Turtons  ever  taking 
them.  This  probably  was  present  to  the  testator's 
mind,  he  contemplated  the  possibility  of  E.  H.  Tttrton's 
giving  up  those  estates  in  order  to  keep  the  Livesey 
estates.  The  only  question  therefore  is,  whether  JE,  H. 
Turton  is  within  the  terms  of  the  shifting  clause,  the 
above  consideration  wholly  removing  the  alleged  re- 
pugnancy in  the  shifling  clause.  Moreover,  if  E,  H. 
Turton  8  view  of  the  shifting  clause  is  right,  there  is  no 
person  to  whom  the  clause,  so  far  as  it  relates  to 
tenants  for  life,  can  apply*  The  exception  in  the 
jointuring  power  cannot  control  the  express  words  of  the 
shifting  clause.  The  words  of  exception  at  the  close  of 
the  shifting  clause  are  a  qualification  to  the  words  de- 
daring  the  intention  of  the  testator,  not  to  the  operative 
words  of  the  shifting  clause.  The  estate,  therefore,  was 
taken  out  oi  E,  H.  Turton.     Whether  it  passed  to  Mrs. 

LambardCf 
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Lambarde,  or  to  the  trustee  to  preserve,  is  a  question 
of  greater  difficulty.  The  Vice-Chancellor,  in  Lambarde 
V.  Peach,  considered  the  point  concluded  by  Doe  v. 
Heneage  (a)  and  Stanley  v.  Stanley  (6).  There  being 
no  appeal  from  his  decision,  we  cannot  contend  that  it 
went  to  Mrs.  Lambarde,  but  we  say  that  in  the  hands 
of  the  trustees,  it  was  subject  to  a  resulting  trust  for  the 
heir-at-law.  The  shifting  clause  deprives  E.  H.  Turton 
of  all  benefit ;  he,  therefore,  cannot  have  the  rents,  the 
trust  of  them  for  him  being  part  of  the  limitation  in  his 
favor;  Mr.  Fearne's{c)  opinion;  Stanley  v.  Stanley(d)\ 
and  they  must  go  to  the  heir.  The  second  son  cannot 
be  entitled  in  possession  while  the  estate  of  the  trustee 
subsists  ;  Morrice  v.  Langham  {e). 
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Mr.  jR.  Palmer  and  Mr.  Surrage  for  Robert  Bell 
Turton. 


We  contend  that,  Edmund  Henry  Turton  having  lost 
the  estate  under  the  shifting  clause,  Richard  Bell  Turton 
upon  his  birth  became  entitled,  and  the  rents  from  that 
time  belong  to  him.  Neither  his  estate  nor  that  of  the 
trustees  to  preserve  is  affected  by  the  shifting  clause. 
Upon  the  forfeiture  of  Edmund  Henry  Turton  the  estate 
of  the  trustees  came  into  possession,  and  the  estate  of 
Edmund  Henry  Turton  being  struck  out,  the  trust  in  his 
favor  is  gone.  On  what  trust  the  trustees  then  hold 
must  be  decided  by  the  intention  to  be  collected  from 
the  instrument.  There  is  no  case  deciding  that  the 
trustees  will  hold  in  trust  for  the  heir  after  the  birth  of  a 
tenant  in  tail.  Stanley  v.  Stanley  (/),  shows  that  the 
resulting  trust  ceases  when  a  remainderman  comes  into 

esse. 

(a)  4  T.  E.  13.  ((/)  16  Ves,  508,  511. 

(6)  16  Ves.  491.  (e)  11  Sim.  260. 

(f)  Fcame,  Cont.  Rem.,  App.  (/)  16  Ves.  491* 
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esse.  Morrice  v.  Langham  (a),  supports  the  same  view, 
and  so  does  the  opinion  of  Mr.  Fearne  in  Doe  v. 
Heneuge  (6).  This  is  consistent  with  the  doctrine  of  the 
Court  as  to  resuhing  trusts,  they  never  result  against  an 
intention  appearing  on  the  face  of  the  instrument;  the 
doctrine  laid  down  in  Sidney  v.  Shelley  (c)  as  to  attend- 
ant terras  supports  our  argument.  The  trustees  to  pre- 
serve contingent  remainders  are  appointed  for  the  bene- 
fit of  the  remaindermen,  and  it  is  against  the  apparent 
intention  of  the  instrument  that  they  should  hold  in 
trust  for  the  heir  when  there  is  a  remainderman  in 
esse.- 

The  Attorney-  General  in  reply  in  Lamharde  v.  Turton. 

The  rents  must  belong  to  Mrs.  Lambarde  during  the 
whole  life  oi  Edmund  Henry  Turton,  not  merely  till  the 
birth  of  the  second  son.  The  argument  on  the  other 
side,  if  carried  to  its  legitimate  consequences,  must  go  to 
the  extent  that  the  estate  of  the  trustees  has  ceased,  and 
that  of  Robert  Bell  Turton  come  into  possession.  Where 
a  gap  is  found  it  cannot  be  filled  up  with  the  name  of  a 
grantee,  unless  there  is  a  necessary  implication  to  that 
effect  from  the  terms  of  the  instrument,  but  there  is  a 
resulting  trust  for  the  heir  at  law.  The  true  view  is, 
that  during  the  continuance  of  the  estate  of  the  trustees 
there  is  an  intestacy  as  to  the  equitable  interest.  The 
trustee  cannot  be  fixed  with  arty  trust  beyond  the  trust 
expressly  declared  and  a  resulting  trust  for  the  settlor 
and  his  heirs. 


Sir  H,  M,  Cairns  in  reply  in  Turton  v.  Lambarde, 

It  is  urged  against  us  that  the  testator  may  have  con- 
templated 
(fl)  II  5i7w.  260.  ri,  617. 
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teroplated  a  resettlement  of  the  Turton  estates  taking 
away  Edmund  Henry  TurtorCs  interest,  but  the  testator 
cannot  have  entertained  such  an  intention  as  the  other 
side  attribute  to  him,  for  he  has  omit^ted  Edmund  Henry 
TurtorCs  eldest  son,  which  could  only  be  because  he 
foresaw  that  he  was  the  person  who  would  naturally  take 
the  Turton  estates.  Our  argument  therefore,  that  our 
opponents  attribute  to  the  testator  the  making  a  gift 
to  a  person  whom  he  declares  unable  to  hold  it,  is  not 
answered.  It  it  urged,  that  if  our  contention  is  right 
there  is  no  tenant  for  life  to  whom  the  shifting  clause 
could  apply.  Mrs.  Lambarde  was  a  tenant  for  life  and 
is  one  of  the  heirs  oi  Mary  Turton,  so  it  might  apply  to 
her,  and  moreover,  tenants  in  tail,  born  in  the  testator's 
life  after  the  making  of  his  will,  have  their  estates  reduced 
to  life  estates,  so  there  might  have  been  a  class  to  which 
it  would  apply.  It  is  urged  that  the  exception  in  the 
shifting  clause  is  not  appended  to  the  clause,  but  to  the 
declaration  of  the  testator's  intention.  That  makes  no 
difference,  we  rely  on  the  exception  as  showing  the  in- 
tention. On  the  wording  of  this  particular  will,  it 
cannot  be  said  that  anything  is  made  to  cease,  except 
what  is  given  over,  there  is  no  gift  over  of  the  beneficial 
interest  during  the  life  of  Edmond  Henry  Turton,  and 
therefore  that  beneficial  interest  cannot  be  held  to  cease. 
The  trustees,  if  they  have  taken  the  estate  at  all,  are 
trustees  for  him. 

Judgment  reserved. 
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The  Lord  Justice  Knight  Bruce. 


These  causes  relate  to  the  testamentary  dispositions 
made  by  a  gentleman  named  Robert  Bdl  Livesey,  who 
died  in  the  year  1831,  concerning  his  real  property,  the 
Kildale  esteiiey'm  Yorkshire,  those  namely  contained  in 
his  will,  for  his  codicil,  which  of  course  I   have  read  as 
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well  as  the  will,  does  not  seem  to  contain  anything  mate- 
rial on  the  present  occasion.  And  what  we  have  to 
decide  is  in  whom  by  virtue  of  the  will  according  to  its 
true  construction^  or  if  he  died  partially  intestate  by 
reason  of  his  partial  intestacy,  or  by  both  means,  has 
from  the  death  of  his  daughter  Mrs.  Marianne  Turton 
been  and  now  is  the  title  to  the  beneficial  receipt  or  en- 
joyment of  the  rents  of  that  estate.  To  which  decision 
it  must  probably  be  right  to  add  a  declaration  of  our 
opinion  in  whom  for  the  future,  during  the  joint  lives  of 
two  great  grandsons  of  the  testator  now  living,  the  bene- 
ficial title  to  the  rents  of  the  same  property  is  or  will  be 
vested  by  the  means  that  have  been  mentioned.  Of  those 
two  great  grandsons  the  elder  is  not  before  the  Court, 
but  the  younger,  namely,  Robert  Bell  Turton^  an  infant, 
is  a  party  before  us. 


This  will  has  been  considered  by  the  Vice-Chancellor 
Kindersley  in  another  cause,  his  elaborate  judgment 
in  which,  dismissing  the  bill,  (a  dismissal  not  appealed 
from,)  is  reported  in  Mr.  Drevory's  4th  volume.  The 
argument  here  on  each  side  has  proceeded  on  the  basis 
and  admission  that  by  the  expression  "  settled  family 
estates  of  the  said  Edmund  Ttirtony'  used  in  the  will  of 
the  testator,  he  meant,  and  with  sufficient  accuracy  de- 
scribed, certain  real  estates  devised  by  the  will,  dated  in 
1807,  of  a  lady  named  Turton — Mrs.  Mary  Turton — 
who  died  some  years  before  the  making  of  Mr.  Liveseys 
will.  Mr.  Edmund  Henry  Turton,  one  of  the  parties 
before  us,  named  in  Mr.  Livesey's  will,  is  the  eldest,  the 
first,  son  of  a  •gentleman  named  Edmund  Turton,  whose 
original  surname  had  been  Peters,  and  who  was  the  first 
tenant  for  life  under  Mrs.  Mary  Turton  s  will  of  those  real 
estates.  That  gentleman,  who  is  also  named  in  Mr. 
Liveseys  will,  was  the  husband  of  the  testator's  only 
daughter  Marianne,  Mrs.   Marianne    Turton    already 
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mentioned;  who  was  a  devisee  likewise  in  that  will.  Of 
her  marriage  with  Mr.  Turton  there  were  three  children, 
namely,  Mr.  Edmund  Henry  Turton  already  mentioned ; 
Robert  Consett  Turton,  a  devisee  for  life  named  in  Mr. 
Livesey's  will,  who  survived  him  for  a  few  days,  and  died 
in  the  year  1831,  an  infant  and  a  bachelor,  and  Maru 
anne  Teresa,  now  Mrs.  Lambarde,  one  of  the  parties 
before  us,  who  is  also  a  devisee  named  in  the  testator's 
will.  Mrs.  Marianne  Turton  appears,  upon  the  testator's 
death,  to  have  become  his  sole  heiress-at-law,  and  to  have 
married  only  once.  Mrs.  Lambarde  is  staled  and,  1 
suppose  accurately,  to  be  her  universal  devisee  and  uni- 
versal legatee ;  but  it  may  be  right  to  notice  that  in  the 
suit  instituted  by  Mrs.  Lambarde,  which  was  heard  and 
dismissed  by  the  Vice-Chancellor  Kindersley  early  in 
the  year  1859  (the  case  reported  as  I  have  said  by 
Mr.  Drevory),  the  title,  if  any,  of  that  lady  under  her 
mother's  will,  though  made  after  the  death  of  Mr. 
Edmund  Turton,  was  not  brought  forward.  Mrs.  Jane 
Livesey,  mentioned  by  the  testator  in  his  will,  became 
his  widow,  and  was  survived  by  his  daughter  Mrs. 
Marianne  Turton,  who,  in  1858,  died  the  widow  of  Mr. 
Edmund  Turton  ;  but  Mr.  Edmund  Henry  Turton,  upon 
his  father's  decease,  had  become  tenant  in  tail  in  posses- 
sion, under  Mrs.  Mary  Turton' s  will,  of  such  of  her  de- 
vised real  estates  as  she  had  given  to  Mr.  Edmund 
Turton  for  his  life,  and,  as  I  collect,  has  ever  since  been 
and  is  now  in  the  enjoyment  of  that  property  accordingly. 
Mr.  Edmund  Henry  Turton  did  not,  nor  did  his  sister 
Mrs.  Lambarde,  marry  in  the  testator's  lifetime ;  but 
they  both  married  after  his  decease.  There  are  two  sons 
(whom  I  have  already  mentioned)  of  Mr.  Edmund  Henry 
Turton  ;  of  those  two  sons,  the  elder,  his  first  son  is,  as 
I  have  said,  not  before  the  Court ;  the  second,  namely, 
Robert  Bell  Turton,  who  was  born  not  before  the  year 
1859,  is,   I  repeat,  before  the  Court;    and  the  chief 
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question  that  in  this  state  of  things  we  have  to  decide  is, 
whether  Mr.  Edmund  Henry  Turton  is  not  affected  hy 
the  first  shifting  clause  in  Mr.  Livesey's  will  (the  clause 
namely  from  which  I  have  just  now  quoted  a  part  of  a 
passage),  but  is,  notwithstanding  the  clause,  entitled  now 
beneficially  for  his  (Mr.  Edmund  Henry  Turions)  life 
to  the  real  estates  devised  by  that  instrument,  an  instru- 
ment in  some  respects  singularly  worded  (at  least  as  it 
appears  to  me),  and  affording,  I  think,  some  plausible 
grounds  of  argument  to  Mr.  Edmund  Henry  Turton 
upon  this  point,  and  his  counsel,  as  I  consider,  have  made 
the  most  of  them  ;  but  the  letter  of  the  will  appears  to 
me  to  be  against  him  and  too  strong  to  be  surmounted, 
for  I  think  that  it  does  not  clearly  contradict  the  spirit 
There  may  be  room  for  doubt  whether  in  this  respect 
the  letter  and  the  spirit  agree  together ;  but  if  so,  that  is 
not  sufficient  to  displace  the  letter.  The  position  in 
which,  when  Mr.  Livesey^s  will  was  made,  Mr.  Edmund 
Henry  Turton  stood  with  respect  to  the  devised  estates 
of  Mrs.  Mary  Turton  that  have  been  mentioned,  the 
expression  ''except  as  is  otherwise  hereinbefore  provided 
for,"  and  the  language  of  the  powers  of  jointuring  and 
charging  portions,  have  seemed  to  me  to  afford  rational 
foundation  for  argument  against  the  exclusion  of  Mr. 
Edmund  Henry  Turton,  but  are,  in  my  judgment,  I  re- 
peat, not  sufficient  for  the  purpose.  If  Mr.  Edmund 
Henry  Turton  is  excluded,  the  case  is  then,  I  think,  free 
from  difficulty. 


I  consider  that  under  the  will  of  the  testator,  or  that 
of  his  heiress-at-law  Mrs.  Marianne  Turton,  the  rents 
of  Mr.  Lioeseys  devised  estates  from  her  decease  until 
the  birth  of  Robert  Bell  Turton  belong  beneficially  to 
Mr.  and  Mrs.  Lambarde,  or  to  one  of  them ;  and  that 
from  the  birth  of  Robert  Bell  Turton  the  rents  belong 
beneficially  to  him,  notwithstanding  the  adverse  claims 
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of  Mr.  and  Mrs.  Lambarde,  which  so  Tar  I  think  un- 
founded. 

The  testator  certainly,  in  my  opinion,  has  not  died  in- 
testate as  to  the  beneficial  title  to  these  rents  from  the 
time  of  Robert  Bell  Turtons  birth  to  the  death  at  least 
of  himself  or  of  his  elder  brother,  and  has  given  it  to 
Robert  Bell  Turton.  But  in  what  persons  or  person  the 
beneficial  title  to  the  rents  which  shall  accrue  after  the 
death  of  either  of  them  is  or  will  be  I  have  not  meant 
nor  do  I  on  the  present  occasion  intend  to  express  or 
intimate  any  opinion. 
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As  to  the  costs  of  these  suits,  I  think  that  Mr.  and 
Mrs.  Lambarde  and  Edmund  Henry  Turton  respectively 
should  neither  pay  nor  receive  any ;  and  that  the  costs 
of  the  other  parties  should,  as  between  solicitor  and 
client,  be  paid  out  of  the  rents  belonging  to  Robert  Bell 
Turton, 


The  Lord  Justice  Turner,  after  stating  the  facts  of 
the  case  in  nearly  the  terms  of  the  above  statement,  pro- 
ceeded as  follows : — 

The  question  is,  who  is  entitled  to  the  rents  and  profits 
of  the  Livesey  estates,  accrued  since  the  death  of  Mari- 
anne Turton  in  the  month  of  May,  1858,  and  henceforth 
to  accrue  during  the  life  of  the  Fhin^ff  Edmund  Henry 
Turton.  The  Plaintiff  JSrfwiwnd  Henry  Turton  claims  to 
be  entitled  to  these  rents,  on  the  ground  that  the  limi- 
tation in  his  favor  contained  in  the  will  has  not,  as  he 
insists,  been  determined  by  the  shifting  clause;  or  that  if 
the  shifting  clause  determined  it,  the  estates  went  over  to 
the  trustees  for  preserving  contingent  remainders,  as  the 
persons  next  entitled  in  remainder,  and  have  been  and 
are  held  by  them  during  his  life  in  trust  for  him.     Mrs. 

Lambarde, 


512 


CASES  IN  CHANCERY. 


1860. 


TURTON 
V. 

Lambardb. 
Lambarde 

V. 
TuRTON. 


Lambarde  claims  to  be  entitled  to  these  rents,  on  the 
ground  that  by  the  operation  of  the  shifting  clause  the 
estates,  as  she  insists,  went  to  her  upon  the  death  of 
Marianne  Turton,  as  the  person  then  next  entitled  in 
remainder ;  or  that  if  the  estates  went  over  to  the  trustees 
for  preserving  contingent  remainders,  they  have  held  and 
hold  the  estates  during  the  life  of  the  Plaintiff  Edmund 
Henry  Turton  in  trust  for  her,  either  as  the  person  next 
entitled  in  remainder  under  the  will,  or  as  the  devisee 
o[  Marianne  Turton,  the  heiress  of  the  testator,  who,  if 
she  did  not  herself  become  entitied  to  Uiese  rents,  she 
contends  became  entitled  to  them  by  way  of  resulting 
trust ;  and  she  insists  that  in  any  event  she  is  entitled  to 
the  rents  which  accrued  before  the  birth  of  Robert  Bell 
Turton,  the  second  son  of  the  FhmtiS  Edmund  Henry 
Turton.  The  Defendant  Robert  Bell  Turton,  as  such 
second  son,  also  claims  to  be  entitled  to  the  rents  accrued 
since  his  birth,  and  hereafter  to  accrue  during  the  life  of 
the  Plaintiff  Henry  Edmund  Turton. 


As  to  the  claim  of  the  Plaintiff  Edmund  Henry 
Turton,  it  was  not  attempted  to  be  denied  that  the  shift- 
ing clause  standing  by  itself,  and  without  reference  to 
the  exception  at  the  close  of  it,  would  reach  the  limita- 
tion in  favor  of  the  V\9\ti\\K  Edmund  Henry  Turton,  and 
would,  if  valid,  be  effectual  to  determine  it ;  but  it  was 
said  that  the  context  of  the  will  is  sufficient  to  show  that 
this  limitation  was  not  intended  to  be  affected  by  the 
clause,  and  to  exempt  it  from  being  so  affected.  This 
will,  however,  is  evidentiy  framed  for  the  express  purpose 
of  preventing  the  Turton  and  Livesey  estates  being  held 
by  the  same  person.  The  order  and  course  of  the  limi- 
tations in  the  will  throughout  points  to  that  end,  the  pro- 
viso seems  to  me  to  have  been  intended  more  completely 
to  effectuate  tiiat  purpose.  Haying  framed  the  limita- 
tions in  the  best  mode  he  could  for  preventing  the  result 
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he  was  anxious  to  avoid,  the  testator  adds  this  proviso, 
the  effect  of  which,  as  I  understand  it,  is  that  co  instant! 
any  tenant  for  life  or  in  tail  shall  become  seised  in  pos- 
session of  the  Turton  estates,  his  interest  in  the  Livcsey 
estates  shall  cease,  determine  and  be  void  as  if  he  was 
dead.  The  testator,  I  think,  could  hardly  have  expressed 
his  purpose  more  determinatcly,  and  a  very  strong  con- 
text, therefore,  must  be  required  to  warrant  us  in  adopt- 
ing a  construction  which  would  lead  to  a  result  so  dif- 
ferent from  what  the  testator  plainly  desired  to  effect. 
There  must  be  a  context  sufficiently  strong  to  satisfy  us 
that  the  words  "  any  tenant  for  life  **  contained  in  the 
proviso  were  not  meant  to  apply  and  do  not  apply  to  the 
Plaintiff  Edmund  Henry  Turton^  who,  in  the  previous 
part  of  the  will,  has  been  made  tenant  for  life.  It  was 
said  on  the  part  of  the  V\dAXi\\S  Edmund  Henry  Turton 
that  the  mention  of  his  name  in  the  will  at  all  was  a 
mere  delusion  if  his  life  interest  was  intended  to  be  de- 
termined by  the  proviso — that,  according  to  the  will  of 
Mary  Turton^  he  would  succeed  to  the  Turton  estates 
upon  the  death  of  his  father  Edmund  Turton^  and  that, 
according  to  the  testator's  will,  he  could  not  succeed  to 
the  Livesey  estates  until  his  father  Edmund  Turton  was 
dead,  so  that  the  proviso,  if  applied  to  the  limitation  in 
his  favor,  would  necessarily  operate  to  determine  that 
limitation  either  at  or  before  the  time  when  the  limitation 
would  take  effect  in  possession.  This  point  was  most 
ably  and  strongly  pressed  upon  us,  but  it  has  failed  to 
satisfy  my  mind.  Without  reference  to  the  alterations 
which  might  possibly  be  made  in  the  limitations  of  the 
Turton  estates,  during  the  life  of  Edmund  Turton,  (al- 
though I  am  far  from  satisfied,  that  such  alterations  may 
not  have  been  in  the  contemplation  of  the  testator,  and 
that  he  may  not  have  intended,  if  the  intervening  limita- 
tions should  fail,  to  leave  it  in  the  power  of  Edmund 
Turton  and  the  Plaintiff  Edmund  Henry  Turton  to  de- 
termine 


1860. 


Turton 

V. 

Lambarde. 

Lambarde 

«. 
Turton. 
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1860.        termine  whether  the  Plaintiff  Edmund  Henry  Turton 
^T^''^^^      should  take  the  Turton  or  the  Livesey  estates ;  and  if 

iURTON 

they  should  determine  on  his  taking  the  Livesey  estates, 
to  effectuate  that  determination  by  making  a  different 
settlement  of  the  Turton  estates) ;  independently  I  say 
Turton.  ^f  ^j,^^  consideration,  it  is  to  be  observed  that  an  estate 
during  the  life  of  Edmund  Henry  Turton  was  necessary 
to  be  created  in  order  to  preserve  the  contingent  re- 
mainder in  favor  of  his  second  son.  In  the  absence  of 
such  an  estate,  tliere  might  not  have  been  any  estate 
to  support  that  remainder,  in  the  event  of  the  death  of 
Robert  Consett  Turton  without  issue  before  the  birth  of 
tlie  second  son  of  the  Plaintiff  Edmund  Henry  Turton. 
The  estate  might  indeed  for  this  purpose  have  been 
limited  to  trustees  during  the  life  of  the  Plaintiff  Ed- 
mund Henry  Turton  ;  but  surely  if  an  estate  was  neces- 
sary to  be  created  during  his  life,  it  is  not  to  be  wondered 
at,  more  especially  having  regard  to  the  circumstances  to 
which  I  have  adverted,  that  it  was  according  to  the  usual 
course  given  to  him,  with  remainder  to  trustees  during 
his  life,  and  not  merely  to  trustees  during  his  life.  It 
seems,  to  me,  therefore,  that  the  argument  attempted  to 
be  drawn  from  the  creation  of  the  life  interest  being 
futile  if  it  was  intended  to  be  defeated  by  the  proviso 
cannot  be  maintained. 

Another  argument  in  favor  of  the  Plaintiff  Edmund 
Henry  Turton  was  rested  on  the  exception  at  the  end  of 
the  proviso,  "except  as  hereinbefore  is  otherwise  pro- 
vided," but  this  exception  follows  upon  and  applies  to 
the  provision  that  the  estates  shall  not  vest  in  the  same 
person ;  and  I  think  it  was  meant  to  express  no  more 
than  that  any  tenant  for  life  or  in  tail  might  retain  the 
vested  interests  given  to  him  by  the  will  until  he  became 
seised  in  possession  of  the  Turton  estates.  The  proviso 
at  the  end  of  the  jointuring  and  portion  clauses  was 

also 
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also  relied  upon  on  the  part  of  the  Plaintiff  Edmund 
Henry  Turton,  but  I  think  it  would  b^  very  unsafe  to 
conclude  that  because  the  words  of  this  proviso  e;ctend 
to  tenants  for  life  in  possession  of  the  Turton  estates, 
which  may  have  been  the  result  of  superabundant  caution, 
the  testator  did  not  intend  to  include  such  tenants  for 
life  under  a  description  which  in  terms  embraces  them. 
It  was  also  suggested  on  the  part  of  the  P\a\ntiff  Edmund 
Henry  Turton  that  the  proviso  was  repugnant  and  void, 
but  what  has  been  already  said  seems  to  me  to  answer 
that  argument. 


1860. 


Laubarde. 
Lambarde 

V. 

Turton. 


Then  as  to  the  other  ground  of  claim  on  the  part  of 
the  Plaintiff  Edmund  Henry  Turton,  I  agree  that  the 
estates  w'ent  over  to  the  trustees  to  preserve  contingent 
remainders.  They  are  plainly  the  persons  "  next  entitled 
in  remainder,"  and  in  the  absence  of  any  context  to  ex- 
plain those  words,  and  I  can  find  no  such  context  in  this 
will,  they  must  have  their  ordinary  meaning.  The  au- 
thorities, too,  seem  to  me  to  be  decisive  upon  this  point ; 
and  to  hold  that  the  estates  did  not  go  over  to  the  trus- 
tees would  be  to  defeat  the  contingent  remainders  which 
it  was  the  purpose  of  their  appointment  to  preserve. 
Although  the  estates  tiius  go  over  to  the  trustees  to  pre- 
serve contingent  remainders,  I  think  that  the  trust  de- 
clared of  them  for  payment  of  the  rents  to  the  Plaintiff 
Edmund  Henry  Turton  during  his  life  cannot  take 
effect,  for  by  the  express  terms  of  the  proviso  his  estate 
ceases  as  if  he  was  dead.  In  my  opinion,  therefore,  the 
claim  of  the  Plaintiff  Edmund  Henry  Turton  wholly 
fails. 


We  come  then  to  the  claim  of  Mrs.  Lambarde.  So 
far  as  her  claim  rests  upon  the  ground  of  the  estates 
having  gone  over  to  her  as  the  person  next  entitled  in 
remainder  under  the  will,  I   have   already  stated  my 

Vol.  1—3.  MM  D.F.J,     opinion 
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opinion  to  be  that  the  estates  went  over  to  the  trustees 
to  preserve  contingent  remainders.     It  is  unnecessary 
therefore  to  say  more  upon  that  point.     The  question  to 
be  considered  with  reference  to  this  claim  is,  whether 
the  trustees  for  preserving  contingent  remainders,  who 
cannot  of  course  hold  the  rents  for  their  own  benefit, 
are  trustees  for  her  of  the  whole  or  any  part  of  those 
rents,  either  under  the  will  or  by  virtue  of  the  title  de- 
rived to  her  through  the  heiress  of  the  testator.     This 
question  resolves  itself,  I  think,  into  two  points,  first, 
whether  the  beneficial  interest  in  the  rents  results  to  the 
heir  or  follows  the  limitations  of  the  will ;  and  second, 
whether  if  it  follows  the  limitations  of  the  will  it  follows 
them  throughout,  or  only  as  they  stood  at  the  time  of  the 
estate  of  the  trustees  coming  into  possession.     As  to 
the  first  of  these  points,  the  question  whether  a  bene- 
ficial  interest  results   to  the  heir  or  follows  the  limi- 
tations of  the  estate  depends,  as   I   apprehend,   upon 
the  intention  to  be  collected  from  the  instrument  on 
which  the  question  arises.     If  an  intention  to  dispose 
of  the  beneficial  interest  is  either  expressed  in  the  instru- 
ment, or  to  be  collected  from  its  provisions,  the  interest 
cannot,  as  I  conceive,  result  to  the  heir.     Here  there  is 
certainly  no  express  declaration  what  is  to  become  of  the 
beneficial  interest  in  the  rents  in  the  event  which  has 
happened,  but  is  there  not  an  intention  to    be  implied 
from  the  will,  sufficient  to  prevent  it  from  resulting  to 
the  heir.     The  estate  of  the  tenant  for  life  is  to  cease 
as  if  he  was  dead.     If  he  was  actually  dead,  the  rents 
would  go  to  the  remainderman.     Must  not  the  testator 
have  intended  that  they  should  go   to  him   when  the 
estate  ceases,  as  if  lie  was  dead  ?     The  authorities  seem 
to  me  to  warrant  this  conclusion  even  in  the  absence  of 
any  special  indications  contained  in  the  instrument    I 
refer  more  particularly  to  Mr.  Fearne's  opinion  in  Doe 
V.  Heneage,  and  to  the  case  of  Stanley  v.  Stanley,  but  in 
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this  will  there  are^  as  it  seems  to  tne^  special  indications  of 
intention^  which  even  in  the  absence  of  those  authorities 
might  be  sufficient  to  decide  the  point.  In  this  will  powers 
are  given  to  the  trustees  of  the  1,000  years  term  to  enter 
on  the  estates,  and  during  the  lives  of  Edmund  and 
Marianne  Turton  to  apply  the  rents,  amongst  other 
purposes,  for  the  maintenance  of  their  second  son ;  and 
further,  during  the  minority  of  any  tenant  for  life  or  in 
tail,  to  apply  the  rents  for  his  or  her  maintenance  ;  and 
the  like  provision  is  contained  in  the  codicil.  This  tes- 
tator, therefore,  has  dealt  with  the  rents  as  applicable  for 
the  benefit  of  a  remainderman  even  during  the  lives  of 
Edmund  and  Marianne  Turton,  a  provision  which  seems 
to  bring  the  case  very  much  within  the  range  of  Bul- 
lock V.  Stones  (a).  Looking  to  this  circumstance,  and  to 
the  authorities  to  which  I  have  referred,  and  to  which  I 
may  add  the  cases  of  Sidney  v.  Shelley,  referred  to  in 
the  argument,  and  Genery  v.  Fitzgerald  (6),  which  do 
not  seem  to  me  to  be  without  their  bearing  upon  the 
point,  my  opinion  is,  that  the  beneficial  interest  in  these 
rents  does  not,  in  this  case,  result  to  the  heir,  but  follows 
the  limitations  of  the  estate.  Then  does  it  follow  them 
throughout,  or  only  as  they  stood  at  the  time  when  the 
estate  of  the  trustees  came  into  possession.  Upon  this 
point  I  feel  no  doubt.  The  interest  in  question  is  the 
creature  of  a  Court  of  Equity,  and  a  Court  of  Equity 
will  of  course  mould  it  according  to  the  limitations  of 
the  will.  In  the  result,  therefore,  1  have  come  to  the 
same  conclusion  as  my  learned  Brother.  I  think  Mrs. 
Lamlarde  is  entitled  to  the  rents  which  accrued  before 
the  birth  of  Robert  Bell  Turton,  but  that  Robert  Bell 
Turton  is  entitled  to  the  rents  which  have  since  accrued, 
and  which  shall  accrue  so  long  as  he  holds  the  estate. 


1800. 
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Feb.  25.  SLIM  V.  CROUCHER. 

March  3,  10. 

Before  The    rFlHIS  was  an  appeal  from  the  decree  made  by  Vice- 

Chancelhr  Chancellor  Stuart,  directing  the  Appellant  John 

Lord         T/tomos  Croucher,  within  one  month  after  service  of  the 
Campbell  ' 

and  The      decree,  to  pay  to  ihe  Plaintiff  James  Slim,  the  sum  of 

^"tI'ces."^     300/.  and  interest  thereon  at  the  rate  of  5/.  per  cent, 

Ontheocca-     per  annum  from   the  2nd  of  May,  1857,  to  the  day  of 

sion  of  a  loan  payment,  and  to  pay  the  Plaintiff  his  costs  of  suit  when 
upon  the  sc-      ^  •'  *^  "^ 

curity  of  a  taxed, 

lease,  which  the 
borrower  re- 
presented him-       In  December,  1856,  a  builder  named  Thomas  Hudson, 

tohavewanted  having  finished  building  four  houses  on  a  piece  of  land 
to  him  for  98  j^  Croucher  Place,  Bromley,  in  Middlesex,  applied  to 
a-half,  the  Messrs.  Norton  ^  Co.  the  PlaintifTs  solicitors,  and  re- 
lender  required  quested  to  know  if  any  client  of  theirs  would  lend  Mr. 
a  written  inli-    ^  i  *. 

mation  from      Hudson  money  on  a.  mortgage  of  the  houses,  informing 

lewOTofhisin.  ^^^^  ^^  ^^^  ^^'"^  ^'""®  ^^^^  ^^'  "^^^^  Thomas  Croucher, 
tention  to  grant  to  whom  the  land  belonged  on  which  the  houses  were 
leMor*being   ^  ^^^%  had  agreed  to  grant  Mr.  Hudson  a  lease  of  it  for 

apprised  of  the  gg  yg^rs  and  a  half,  from  Christmas,  1853,  at  a  pepper- 
requisition  and         "^ 
of  its  object,     corn  rent, 
signed  the  re- 
<juired  intima- 
tion.   The  Messrs.  Norton  S/*  Co,  having  read  the  agreement  for 

uponlhe  feith^  ^  \e3i^e  which  was  shown  to  them  by  Mr.  Hudson,  re- 

of  it,  and  after-  quired  an  assurance  from  Mr.  Croucher  that  he  would 

wards  the  les-  ,  . .  , 

sor  granted       grant  a  lease  accordmg  to  the  agreement. 

a  lease  which  Under 

was  then 

mortgaged  hv  the  borrower  to  the  lender.      It  turned  out  that  the  lessor  had  some 

time  before  demised  the  same  premises  for  the  same  term  to  the  borrower,  by  whom  it 

had  since  been  assigned  for  value.     Held,  that  the  Court  had  jurisdiction   to  direct 

repayment  by  the  lessor  to  the  lender  of  the  sum  which  he  had  advanced  with  interest, 

and  that  it  was  a  proper  case  for  the  exercise  of  such  jurisdiction,  although  the 

lessor  was  not  shown  to  have  been  guilty  of  fraud,  or  of  having  done  more  than 

forgotten  the  previous  lease  when  he  grented  the  second. 


Croucuer. 
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Under  tliese  circumstances  Mr.  Hudson  applied  to 
Mr.  Crouc/ter  and  informed  him  of  the  agreement,  and      ^^T^^ 
Mr.  Croucher  thereupon  wrote  and  sent  by  Mr.  Hudson  v, 

the  following  letter  to  Mr.  Norton  : — 

"  Post-office,  Shadioell,  December  7,  1856. 
"  Sir, — I  am  quite  agreeable  to  grant  a  peppercorn 
lease  of  ground  on  which  four  houses  are  erected,  and 
situate  at  Bromlei/,  to  Mr.  Hudson. 

"  I  am,  Sir,  yours  &c.  &c., 
"  —  Norton,  Esq."  "  J.  T.  Croucher. 

The  Plaintiff  then  satisfied  himself  of  the  value  of 
the  proposed  security,  and  Messrs.  Norton  6f  Cd.  pro- 
ceeded to  prepare  a  lease  in  the  terms  agreed  upon. 

On  the  30th  oi  January,  1857,  Messrs.  Norton  ^  Co. 
wrote  to  J.  T.  Croucher  and  to  Hudson,  informing  them 
that  the  draft  of  the  lease  was  prepared,  and  requesting 
them  to  call  and  examine  it.  Croucher  and  Hudson 
accordingly  called  and  examined  the  draft  lease  at  the 
office  of  Messrs.  Norton  Sf  Co.,  and  signed  at  the  foot 
thereof  a  memorandum  of  approval,  as  follows :  — 

"We  have  approved  and  do  approve  of  this  draft 
lease  dated  the  14th  January,  1857. 

"  J.  T.  Croucher. 
"  Thomas  Hudson.'* 

A  lease  was  afterwards  engrossed  from  this  draft,  and 
with  a  counterpart  was  duly  executed  by  both  Croucher 
and  Hudson  at  the  office  of  Messrs.  Norton  ^  Co.,  who 
retained  the  lease  on  behalf  of  the  Plaintiff  as  a  secu* 
rity,  and  handed  over  the  counterpart  to  Mr.  Croucher. 

Between  the  19th  o(  January,  1857,  and  the  2nd  of 
May,  1857>  the   Plaintiff  advanced   to   Mr.    Hudson 

yarious 
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various  sums  of  money,  amouDting  in  the  whole  to 
300/.,  on  the  faith  of  the  security ;  and  on  the  2nd  of 
May^  1857,  Mr.  Hudson  delivered  to  the  PkintifFa  deed 
purporting  to  he  a  mortgage  by  way  of  underlease  of  the 
houses  comprised  in  the  said  lease  to  secure  300/.  and 
interest. 

lit  August^  1867,  Mr.  Hudson^  having  become  em- 
barrassed, went  abroad,  where  he  had  ever  since  re- 
mained. 

Shortly  aftei*wards,  the  Plaintiff  discovered  that  in 
August,  1856,  Mr.  Croucher  had  granted  to  Hudson  a 
lease  for  ninety-nine  years,  or  some  long  term  of  years, 
which  lease  included  all  the  premises  comprised  in  the 
Plaintiff's  security,  and  was  still  subsisting.  This  lease 
had  been  duly  registered  at  the  Middlesex  Registry  Office, 
and  afterwards  assigned  by  Mr.  Hudson  for  value  to  a 
stranger,  so  that  at  the  date  of  the  Plaintiff's  mortgage 
Mr.  Croucher  had  no  right  to  grant  to  Hudson  the  lease 
which  he  had  mortgaged  to  the  Plaintiff,  and,  in  feet, 
the  latter  lease  was  wholly  worthless. 

The  bill   was  filed   against   Croucher  and   Hudson, 
and  stated  to  the  above  effect  and  that  under  the  cir- 
cumstances aforesaid  the  Plaintiff  had  been  induced  to 
lend  the  300/.  by  fraud,  misrepresentation  and  conceal- 
ment   on   the  part  of  both  the  Defendants;    and  that 
Croucher,  in  manner  aforesaid,  had  assisted  Hudson  in 
misleading  and  deceiving  the  Plaintiff,  and  in  obtaining 
by  means  of  such  deception  the  Plaintiff's  money ;  and 
it  prayed  that  Croucher  might  be  ordered  to  repay  to 
Plaintiff  the   300/.,  with  interest,  from  the   respective 
times  of  advancing  the  suras  composing  the  same,  and  all 
costs,  charges  and  expenses  incurred  by  the  Plaintiff  iix 
consequence  of  the   said   fraud,  misrepresentation  and 

concealment. 
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concealment,  the  Plaintiff  offering  to  deliver  up  the  said 
lease,  and  to  execute  a  release  as  the  Court  should  direct, 
and  that  Croucher  might  pay  to  the  Plaintiff  his  costs  of 
the  suit. 

The  Appellant  Croucher  denied  the  truth  of  the  alle- 
gations of  fraud,  misrepresentation  and  concealment,  and 
stated  by  way  of  defence  that  at  the  time  of  granting 
the  lease  comprised  in  the  Plaintiff's  security,  he  had 
forgotten  the  grant  by  him  to  Hudson  of  the  prior  lease 
of  the  same  premises,  and  had,  in  consequence,  inadver- 
tently granted  the  second  lease. 

On  the  24th  of  Januarij,  1860,  the  Vice-Chancellor, 
on  a  motion  for  decree,  made  the  order  under  appeal. 

The  case  is  reported  in  the  2nd  volume  of  Mr. 
Qiffards  Reports  (a). 

Mr.  Malins  and  Mr.  G.  X.  Russell  for  the  Plaintiff. 

This  case  is  governed  by  JBurrowes  v.  Lock{b). 
Equity  will  order  the  Defendant  Croucher  to  indemnify 
the  Plaintiff  for  the  loss  occasioned  to  him  by  having 
taken  the  security  of  an  invalid  lease,  relying  upon  the 
representation  of  the  Defendant  that  he  had  the  power 
to  grant  the  lease;  Evans  v.  Bicknell{c);  Rawlins  y, 
Wickham  (d). 

Mr.  W.  D.  Lewis  and  Mr.  Surrage  for  the  Appellant 
the  Defendant  Croucher. 

The  Defendant  Croucher,  in  the  transaction  in  ques- 
tion, did  not  stand  in  any  fiduciary  relation  towards  the 
Plaintiff,  and  the  representation  complained  of  was  made 
without  fraud.    The  only  relief,  therefore,  the  Plaintiff 

could 

(«)  Pages?,  (c)  6  Ves.  174. 

(6)  10  Ves.  470.  {d)  3  De  G.  4-  J.  304. 
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1860.  could  be  entitled  to  in  this  Court  would  be  a  decree  for 
specific  performance.  But  a  decree  for  specific  per- 
formance is  out  of  the  question  in  the  circumstances  of 
the  case,  and  it  being  impossible  to  replace  the  parties 
in  the  position  in  which  they  stood  before  the  misrepre- 
sentation was  made,  this  Court  cannot  award  compen- 
sation for  the  loss  sustained  by  the  Defendant  in  con- 
sequence of  the  non-performance  of  the  contract  into 
which  he  was  induced  to  enter,  relying  upon  the  truth  of 
such  representation.  His  remedy  is  at  law  only.  The 
rule  of  the  Court  is  thus  stated  by  Lord  Cottenham  in 
Sainsbury  s.  Jones  (a) : — "  I  certainly  recollect  the  time  at 
which  there  was  a  floating  idea  in  the  profession,  that 
this  Court  might  award  compensation  for  the  injury  sus- 
tained by  the  non-performance  of  a  contract,  in  the  event 
of  the  primary  relief  for  a  specific  performance  failing; 
and  I  have  formerly  seen  bills  praying  such  relief;  but 
that  arises  from  my  having  known  the  profession  suffi- 
ciently long  to  recollect  the  time  when  the  decision  of 
Lord  Kenj/on,  in  Denton  v.  Stewart  (A),  had  not  been 
formally  overruled ;  but,  at  that  time,  very  little  weight 
was  attached  to  it,  and  very  few  instances  occurred  in 
which  PlaintifTs  were  advised  to  ask  any  such  relief;  and, 
for  a  short  time,  Sir  W.  Grant's  decree  in  Greenaway  v. 
Adanis  (r),  added  something  to  the  authority  of  Denton 
V.  Stewart  {d),  although  he  threw  out  strong  doubts  as 
to  the  principle  of  that  case.  This,  however,  lasted  but 
a  short  time,  for,  Greenaway  v.  Adams  (c)  occurring  in 
1806,  Lord  Eldon  in  1810,  in  Todd  v.  Geeie),  ex- 
pressly overruled  Denton  v.  Stewart  {b),  and  from  that 
time  there  has  not,  I  believe,  been  any  doubt  upon  the 
subject."     The  Plaintiff's  loss,  in  the  present  case,  has 

been 

{a)  5  Mi/i  .V  Cr.  3.  (^)   1  Coi,  25g. 

(6)  1  Cox,  258.  (c)  17  Vcs.  2734     ; 

(c)  12  Ves.  395. 
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been  occasioned^  in  a  great  measure^  by  his  own  negli- 
gence, in  not  searching  the  register.  ""slui 

r. 
They  referred  to  Pukfordv.  Richards  (a);  Clifford  Croucher. 
V.  Brooke  (A) ;  Arnot  v.  Biscoe  (c) ;  Partridge  v. 
Usborne{d)\  Blair  v.  Bromley  {e);  Rawlins  v.  Wick- 
ham  {f)\  Edwards  v.  M^Leary  {g)\  Clare  Hall  v. 
Harding {h);  Dann  v.  Spurrier  {i);  Pearce  v.  Cres- 
wick{k), 

Mr.  Malins  was  not  called  on  to  reply. 

The  Lord  Chancellor. 

The  defence  set  up  in  this  suit  is,  that  there  was  a 
remedy  at  law,  and  that  that  is  the  only  remedy  compe- 
tent to  the  Plaintiff.  Now  that  there  was  a  remedy  at 
law  I  think  is  quite  clear.  Here  was  a  misrepresenta- 
tion made  by  the  Defendant  of  a  fact  which  ought  to 
have  been  within  his  knowledge,  it  was  made  with  the 
intention  of  being  acted  upon,  it  was  acted  upon,  and  . 
thereby  a  loss  accrued  to  the  Plaintiff,  and  there  is  no 
doubt  in  my  mind  that  an  action  would  lie,  and  that  it 
would  be  for  a  jury  to  assess  the  damages.  I  am  of 
opinion,  however,  that  this  belongs  to  a  class  of  cases  over 
which  courts  of  law  and  courts  of  equity  have  a  common 
jurisdiction,  and*  in  which  the  procedure  of  both  juris- 
dictions is  adapted  for  doing  justice.  I  do  not  regret 
that  there  is  such  a  class  of  cases,  nor  should  I  be 
sorry  to  sec  it  extended.  But  being  of  opinion  that 
this  is  a  case  in  which  a  court  of  equity  has  jurisdiction 

as 

{a)  17  Beat.  87.  (./)  3  De  G.  4  J.  304. 

(6)  13  Fe«.  131.  4')  e'en)/).  308. 

(c)  1  V€$.  sen.  95.  (A)  6  Hare,  273* 

(d)  5  Russ.  195.  (i)  7  Ves.  235. 
(0  5  Hare,  542,  (fr)  2  Uare,  286. 
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as  well  as  a  court  of  law^  I  think  that  it  is  a  much 
fitter  case  for  a  court  of  equity  than  for  a  court  of 
law,  because  a  court  of  law  could  only  have  left  it  to  a 
jury  to  assess  the  damages ;  whereas  here,  by  the  supe- 
rior powers  of  the  court  of  equity,  justice  can  be  done 
between  the  parties  in  the  most  minute  detail. 

There  has  been  a  misrepresentation  ;  and  if  there  had 
been  moral  fraud  in  the  case,  it  could  hardly  have  been 
disputed  that  a  court  of  equity  would  have  had  jurisdic- 
tion to  inquire  into  it,  and  to  call  upon  the  Defendant  to 
disclose  all  that  he  knew,  and  give  relief  from  the  con- 
sequences of  the  fraud.  Now,  although  there  may 
not  be  moral  fraud  here,  yet  I  think  that  the  party  who 
has  been  injured  has  a  right  to  relief.  Mr.  Lewis, 
in  a  very  able  argument,  has  cited  a  number  of  cases 
in  which  he  says  that  a  contrary  doctrine  has  been 
laid  down  in  this  Court,  but  he  has  not  cited  one  single 
case  similar  to  this,  where  it  is  held  that  equity  will  not 
give  relief. 

I  think  that  his  authorities  may  be  divided  into  two 
classes,  one  where  there  was  only  a  general  claim  to 
damages,  whicli  a  court  of  equity  at  that  time  could  not 
have  properly  assessed,  and  the  other  class  where  there 
was  a  breach  of  a  promise,  not  the  misrepresentation  of  a 
fact.  But  here  there  is  the  misrepresentation  of  a  fact, 
and  there  is  no  difficulty  at  all  in  assessing  the  amount 
of  the  loss  and  in  doing  justice  between  the  parties,  I 
cannot  distinguish  this  case  from  the  case  of  JBurrowes  v. 
Lock  (a).  There  the  Defendant  is  called  a  trustee,  be- 
cause he  was  a  trustee,  but  the  word  is  used  merely  to 
designate  the  person  who  took  a  part  in  the  transaction. 
There  was  no  fiduciary  relation  between  the  Plaintiff 

and 
(fl)  10  Vcs.  470. 


CASES  IN  CHANCERY.  626 

and  the  trustee  who  made  tlie  misrepresentation.  They  1860. 
were  strangers  to  each  other  just  as  much  as  the  Plaintiff 
and  the  Defendant  are  in  this  case^  but  the  trustee 
stated,  and  stated  innocently,  just  as  much  as  the  De- 
fendant in  this  case,  what  was  untrue  ;  and  it  was  held 
that  he  was  liable  to  make  good  the  loss  that  had 
arisen  from  his  misrepresentation.  I  believe  that  every 
word  which  Sir  William  Grant  uses  in  that  case  is  ap- 
plicable to  this.  '<  It  is  objected/'  he  says,  *'  that  this  is 
a  demand  for  damages :  also,  that  this  was  not  a  wilful 
misrepresentation.  As  to  the  first  point,  the  demand  is 
properly  made  in  equity ;  and  the  Lord  Chancellor,  in. 
Evans  v.  Bicknell(a),  declared  that  the  csLse  of  Pasleyy. 
Freeman  (A),  and  all  others  of  that  class,  were  more  fit 
for  a  court  of  equity  than  a  court  of  law :  but  his  Lord- 
ship was  clearly  of  opinion  that  at  least  there  is  a  con- 
current jurisdiction;  and  says,  Mt  has  occurred  to  me 
that  that  case,  upon  the  principles  of  many  decisions  in 
this  Court,  might  have  been  maintained  here ;  for  it  is  a 
very  old  head  of  equity  that  if  a  representation  is  made 
to  another  person,  going  to  deal  in  a  matter  of  interest 
upon  the  faith  of  that  representation,  the  former  shall 
make  that  representation  good  if  he  knows  it  to  be 
false.'"  That  is,  you  may  undo  the  transaction,  and 
you  may  replace  the  person  to  whom  the  representa- 
tion is  made  as  far  as  possible  in  the  same  situation 
in  which  he  was  before  the  representation  was  made. 
Lord  Eldon  certainly  does  say,  "  if  he  knows  it  to  be 
false."  But  the  meaning  of  that  qualification  of  the  pro- 
position is,  as  I  understand  the  words,  "  if  he  makes  a 
misrepresentation  as  to  what  he  ought  to  have  known> 
and  what  he  did  at  one  time  know,  although  he  alleges 
that  at  the  particular  moment  that  he  made  the  re* 
presentation  he  had  forgotten  it.''     It  so  happens  that 

in 
(o)  6  F«.  174.  (6)  3  r.  11.51. 
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18f)().  in  ihc  case  of  Burrowes  v.  Lock{a),  the  person  who 
made  the  representation  set  up  the  same  defence  as  is 
now  done  by  Mr,  Croucher.  Sir  W.  Chant  goes  on 
to  say :  — "  In  this  case  the  Plaintiff  was  going  to 
deal  with  Carlwright  upon  a  matter  of  interest;  and 
applied  to  the  person  best  qualified  to  give  information, 
the  trustee,  to  know  what  Cartwriffht  was  entitled  to; 
who  told  the  Plaintiff  expressly  that  Cartwright  was 
entitled  to  ^88/.,  and  had  an  undoubted  right  to  make 
an  assignment  to  that  extent,  knowing  that  he  had 
not  a  right  to  make  such  an  assignment,  having  pre* 
viously  agreed  to  give  another  person  10/.  per  cent,  out 
of  the  fund.  There  is  therefore  a  concurrence  of  all 
circumstances  which  the  Lord  Chancellor  thinks  re- 
quisite to  raise  the  equity.  The  excuse  alleged  by  the 
trustee  is,  that,  though  he  had  received  information  of  the 
fact,  he  did  not  at  that  time  recollect  it.  But  what  can 
the  Plaintiff  do  to  make  out  a  case  of  this  kind,  but  show, 
first  that  the  fact  as  represented  is  false,  secondly  that 
the  person  making  the  representation  had  a  knowledge  of 
a  fact  contrary  to  it.*' 

These  are  identically  the  circumstances  of  the  present 
case,  and  Mr.  Lewis,  I  think,  admitted  that  but  for  the 
single  circumstance  of  the  Defendant  in  the  former  case 
having  been  a  trustee,  the  cases  would  be  precisely  the 
same.  But,  as  I  have  already  observed,  the  trustee  in 
Burrowes  v.  Lock  (a)  was  just  as  much  a  stranger  to  the 
person  to  whom  he  made  the  representation  as  Mr. 
Croucher  was  a  stranger  to  the  present  Plaintiff.  It 
seems  to  me  that  that  case  is  precisely  in  point,  and  I 
do  not  find  that  it  has  ever  been  questioned.  I  think 
it  a  sound  decision,  and  that  on  the  authority  of  it  this 
appeal  ought  to  be  dismissed. 

The 
(fl)  10  r«.470* 
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The  Lord  Justice  Knight  Bruce. 

Of  the  merits  of  this  case,  with  an  exceedingly  slight 
exception  which  I  shall  notice,  there  of  course  can  he 
no  possibility  of  question.  A  country  whose  adminis- 
tration of  justice  did  not  afford  redress  in  a  case  of  the 
present  description  would  not  be  in  a  state  of  civiliza- 
tion. The  only  point  reasonably  arguable  was,  in 
which  of  the  courts  in  this  country  redress  should  be 
sought,  and  it  has  been  said  that  the  redress  should  be 
sought  in  a  court  of  law.  It  is  true  that  (according  to 
modern  practice — a  useful  and  beneficial  practice  I 
believe)  a  court  of  law  would  afford  redress  in  the  case 
by  means  of  an  action,  with  the  assistance  of  a  jury,  but 
the  courts  of  law  in  this  country  exercise  jurisdiction 
in  these  cases  by  means  of  a  gradual  extension  of 
their  powers — an  extension  which  I  believe  has  been 
useful  to  society;  and  we  know  that  that  does  not 
deprive  the  courts  of  equity  of  their  ancient  and  un- 
doubted jurisdiction  which  they  exercised  before  courts 
of  law  had  enlarged  their  limits.  The  observation  is 
familiar — and  some  of  us  have  heard  it  used  by  Lord 
Eldon — that  the  jurisdiction  not  only  belongs  to  this 
Court,  but  belonged  to  it  originally.  I  do  not  say 
that  effectual  redress,  if  the  case  had  gone  before  a  jury, 
would  not  have  been  obtained.  But  there  is  really, 
in  ray  judgment,  no  question,  except  on  two  points 
of  little  importance :  one  is,  that  the  rate  of  interest, 
given  by  the  decree,  is  51.  per  cent,  instead  of  4/.; 
the  other  is,  that  the  Plaintiff  has  not  been  directed  to 
make  an  assignment  of  the  leaseholds.  His  counsel, 
however,  have  expressed  his  willingness  to  undertake  to 
execute  such  an  assignment  at  the  reasonable  costs  of 
the  Defendant  Mr.  Cro\ichei\  The  Appellant  must  pay 
the  costs  of  this  appeal,  which  must  be  dismissed. 

The 
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18G0.  ^^  Lord  Justice  Turner. 

I  am  also  of  opinion  that  this  decree  is  rights  and  I 
think  that  if  we  were  to  grant  any  relief  upon  thisappeal^ 
we  should  be  very  much  narrowing  an  old  jurisdiction  of 
this  Court,  by  confining  it  to  cases  in  which  the  juris- 
diction has  been  exercised.  We  should,  I  think,  be 
taking  the  cases  as  the  measure  of  the  jurisdiction 
instead  of  as  the  examples  of  that  jurisdiction.  Lord 
MdoTiy  in  Evans  v.  Bicknell  (a),  puts  the  case  plainly 
and  pointedly  thus.  He  says : — "  The  question  then  is, 
supposing  the  husband's  interest  insufficient  to  satisfy 
the  mortgage,  whether  there  is  a  personal  demand  against 
Bicknell,  upon  the  circumstances  of  his  conduct ;  and 
whether,  if  there  is,  it  can  be  enforced  in  a  court  of 
equity/'  and  he  says — "  If  there  is  a  jurisdiction  at  law  in 
such  cases,  there  is  also  a  jurisdiction  in  equity;  and 
then,  if  there  is  a  concurrent  jurisdiction,  there  can  be 
no  reason  for  dismissing  the  bill.'*  He  speaks  of  it  as  an 
old  head  of  jurisdiction  of  this  Court,  not  to  be  displaced 
by  the  assumption  of  the  jurisdiction  by  a  court  of  law, 
but  which  must  remain  the  jurisdiction  of  the  courts  of 
equity  until  it  is  taken  away  by  statutory  enactment.  I 
think,  therefore,  that  the  authorities  support  the  decree. 
I  do  not  mean  to  say  that  in  all  cases  the  Court  will 
exercise  the  jurisdiction.  It  is  in  the  power  of  the  Court 
to  say  that  it  will  not  do  so  in  particular  cases,  but  I 
am  perfectly  satisfied  that  this  is  a  case  in  which  the 
jurisdiction  ought  to  be  exercised. 

My  opinion,  therefore,  is  that  the  appeal  must  be  dis- 
missed with  costs. 

(a)  6  r«.  174—182. 
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ENNOR  V.  HARWELL. 


March  2. 


nnHIS  was  a  motion  by  the  Defendants  to  vary  an  order     Before  The 

■^     of  Vice-Chancellor  Stuart  allowing  inspection  by       ^tic^s"" 

the  Plaintiff  of  lands  belonging  to  the  Defendants.  An  order 

having  been 
made  on  mo- 
The  Plaintiff  was  the  occupier  of  mining  property  lion  before  the 

called  the  Priddy  Minery.     The  Defendants  were  the  KaS"^ 

occupiers  of  adjoining  property  lying  to  the  northward  of  ^J^erty  to  enter 

it.     The  bill  was  filed  to  restrain  the  Defendants  from  in-  dant's  ground 

tercepting  the  flow  of  water  to  the   Plaintiff's  mine,  fo^thepur- 

*       °  pose  of  inspeo 

There  was  an  ancient  reservoir  on  the  Defendants'  land,  tioR,  and  for 

and  the  Defendants  had  recently  repaired  the  bank  on  the  {x^e'to^break 

side  adjoining  the  Plaintiff's  land  to  the  height  of  1  fl.  up  the  soil  in 

10  in.  above  the  ground.      The  Plaintiff  alleged  that  therein  spe- 

the  effect  of  this  was  to  prevent  a  flow  of  water  from  the  ^*^^^-    v^(^* 

on  appeal,  that 
reservoir  towards  the  Plaintiff's  land ;  and  various  other  the  latter  part 

acts  of  the  Defendants  were  complained  of  as  having  the  ^f/i^ftolf'^ 

effect  of  preventing  water  from  coming  to  the  Plaintiff's  discharged,  it 

property.     The  Defendants  denied  that  the  repair  of  the  cording  fo*the 

embankment  had  at  all  affected  the  flow  of  water  from  course  of  the 

the  reservoir^  and  further  set  up  the  case  that  the  geolo-  guch  liberty 

cical  conformation  of  the  ground  was  such  that  there  never  8*»o"W  be  given 
^  °  on  an  inter- 

could  have  been  a  natural  flow  of  water  from  the  property  locutor}*  appli- 

of  the  Defendants  to  that  of  the  Plaintiff  On  the  29th  thehea*^^^^^^ 
o{  February,  1860,  the  Plaintiff  moved  for  an  order  that 
he  might  be  at  liberty  to  inspect  the  Defendants'  land, 
and  dig  a  trench  to  ascertain  its  geological  formation, 
and  the  notice  of  motion  also  asked  for  leave  to  do  other 
acts  on  the  Defendants'  land  for  the  purpose  of  ascer- 
taining the  direction  of  the  natural  flow  of  the  water. 

The  following  cases  were  cited, — East  India  Company 
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I860,       V.   Kynaston  (a);    Earl  of  Lonsdale   v.  Curwen{b)\ 

TT^  Walker  v.  Fletcher  (c) ;  A  ttorney-  General  v.  Chambers  (c) ; 

V.  Bennitt  v  Whitehouse  (rf). 

Harwell. 

The  Vice-Chancellor  made  the  following  order: — 
*'  Order  that  the  witnesses  and  agents  of  the  PlaintiiF 
N.  Ennor  be  at  liberty  at  all  seasonable  times,  and  on 
giving  twenty-four  hours*  notice,  to  inspect  such  part  of 
the  soil  and  ground  within  the  Chewlon  Minerr/y  in  the 
occupation  of  the  Defendants  E,  H.  Banoell  and  T*  S. 
Wright,  in  the  pleadings  of  this  cause  mentioned,  lying 
to  the  northward  of  the  Priddy  Minery  belonging  to  the 
Plaintiff^.  Ennor,  as  is  between  the  partition  wall  of  the 
said  Priddy  Minery  on  the  south,  and  the  pond  head  or 
embankment  of  the  basin  or  reservoir,  in  the  pleadings  of 
this  cause  also  mentioned,  on  the  north ;  and  that  the 
Plaintiffs  workmen,  servants  and  witnesses  be  at  liberty 
to  make  a  trench  or  trenches  in  the  said  ground  or  soil 
for  a  distance  not  exceeding  ten  yards  in  length  nortk* 
ward  from  the  said  partition  wall,  and  not  exceeding 
twenty  feet  in  depth,  in  order  to  ascertain  the  nature  of 
the  geological  formation  of  the  ground  there  ;  and  also 
that  the  said  Plaintiff's  witnesses  and  agents  be  at  liberty 
at  seasonable  times,  on  giving  twenty«four  hours*  notice, 
to  inspect  and  view  the  old  swallet  or  mine-hole  near 
.  Stock's  house,  in  the  pleadings  of  this  cause  also  men- 
tioned, and  to  make  sections,  models  or  plans  thereof. 
And  in  order  to  enable  suck  inspection  to  be  made,  order 
that  tlie  Plaintiff  be  at  liberty  to  remove  the  earth  and 
obstructions  lying  therein,  and  at  the  ends,  roads  and 
passages  leading  thereto;  and  also  that  the  Plaintiff, 
his  servants  and  workmen,  be  at  liberty,  for  a  width  of 

two 

{a)  3  B/^/i,  153.  ((/)  12  Beat.  159. 

(6)  Ibid.  168.  (e)  28  Bcav.  119. 

(c)  Ibid.  172. 
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Ennor 


two  yards,  to  cut  down  the  pond  head  or  embankment  of       I860. 
the  said  basin  or  reservoir  on  that  side  thereof  which  is 
next  the  Priddy  Minery  belonging  to  the  Plaintiff,  to  v. 

the  level  of  the  ground  there,  and  to  clear  out  and  remove  ^a"^^^**^' 
the  weeds  and  obstructions  lying  in  the  course  or  drain 
which  is  in  or  near  the  centre  of  the  said  basin,  for  the 
purpose  of  ascertaining  and  evidencing  in  which  way  the 
water  in  such  basin  would  flow  if  left  to  do  so  in  its 
natural  state  or  channel.  And  it  is  ordered  that  the 
Plaintiff  do  give  to  the  Defendants  twenty-four  hours' 
notice  before  any  inspection  or  operation  under  this  order, 
and  specify  in  such  notice  the  names  of  the  persons  who 
are  to  make  such  inspection  and  to  perform  such  opera- 
tions, the  Plaintiff,  by  his  counsel,  undertaking  to  abide 
by  any  order  of  the  Court  as  to  making  good  such  damage 
to  the  Defendants,  if  any,  as  may  be  occasioned  by 
the  operations  necessary  for  carrying  into  effect  this 
order." 

The  Defendants  moved  to  vary  this  order. 

Mr,  Bacon  and  Mr.  F.  Webb  for  the  appeal  motion. 

We  do  not  object  to  so  much  of  the  order  as  gives  a 
right  to  inspect.  There  is  no  doubt  that  the  Court,  in  a 
case  like  the  present,  will  give  the  Plaintiff  facilities  for 
inspection ;  but  we  contend  that  it  will  not,  at  all  events 
on  a  mere  interlocutory  application,  give  the  Plaintiff 
liberty  to  break  up  the  freehold  for  the  purposes  of  in- 
spection. 

Mr.  Malins  and  Mr.  Hanson  appeared  in  support  of 
the  order.  [The  Lord  Justice  Turner  asked  whether 
there  was  any  reported  case  in  which  the  Court  had 
before  the  hearing  allowed  a  Plaintiff  to  enter  upon  the 
Defendant's  property  and  break  up  the  soil  for  the  pur- 
poses 
NN2 
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1860.       poses  of  inspection.     No  case  to  that  effect  was    pro-i 
duced.] 

The  Lord  Justice  Knight  Bruce. 

In  my  judgment  those  parts  of  the  order  which  allow 
the  Plaintiff*  to  break  up  the  soil  of  the  Defendants'  land 
and  to  remove  the  weeds  ought  to  be  struck  out.  The 
rest  of  the  order,  it  appears^  is  not  objected  to. 

The  Lord  Justice  Turner. 

I  am  of  the  same  opinion.  I  think  it  is  not  according 
to  the  course  of  the  Court  to  make,  upon  interlocutory 
application  before  the  hearing,  an  order  authorizing  the 
Plaintiff*  to  break  up  the  soil  of  the  Defendants'  property 
for  the  purpose  of  inspection. 


The  order  was  accordingly  varied  by  striking  out  those 
parts  which  are  printed  in  italics. 
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186(). 


In  re  The  NORTHUMBERLAND  AND  DUR- 
HAM DISTRICT  BANKING  COMPANY. 


Jan.  25,  26, 

LUARD'S  CASE.  27. 

March  5. 


Before  The 
Lords  J  us- 


nnHIS  was  a  motion  on  the  part  of  the  official  liquidator 

■^  of  the  company  to  discharge  an  order  of  Vice-Chan-        ^ricBBr 

cellor  Kindersley,  by  which  his  Honor  ordered  that  the  The  Joint 

name  of  Lewis  Marianne  Luard,  the  wife  of  Robert  panics  Act," 

Luardy  in  respect  of  her  separate  estate,  be  included  in  1856,  has  not 

the  list  of  contributories,  but  that  the  name  of  Robert  the  liability  of 

Luard  be  excluded  from  such  list.  *^5  husband  of 

a  female  sliare- 
holder  to  be 

})laced  on  the 
,    istof  contri- 

was  at  the  time  of  his  death  possessed  of  805  shares  in  ^^^^ff^  J.^^''' 

this  company.     He  died  on  the  16th  of  Marchy  1846.  spect  of  shares 

Mrs.  Luardy  then  Mrs.  jBty^e,  administered  to  him.  440  her^'lS? fn  ^re- 

of  the  shares  were  sold  by  her,  the  remaining  365  were  spect  of  which 

transferred  into  her  name  in  the  books  of  the  company,  no  act  to 

but  she  did  not  execute  the  company's  deed  of  settle-  ^^^^  himself 

.  ,  a  member  of 

ment  or  any  deed  of  accession  to  it.     She  received  the  the  company. 

dividends  upon  these  365  shares,  and  paid  in  respect  of  ^  ^"  f  ^'  j, 

them  a  call  which  was  made  by  the  company.     On  the  marriage,  the 

17th  '*«»^''«d 

owner  of  shares 
in  a  banking 
company.  Upon  her  marriage  a  settlement  was  executed,  by  which  the  shares  were 
assigned  to  trustees  upon  trusts  excluding  the  husband,  but  the  trustees  did  not 
accept  Ihe  trusts,  and  tne  shares  continued  registered  in  the  lady's  former  name.  It 
Was  not  proved  that  the  company  had  notice  of  the  marriage  or  of  the  settlement. 
The  company  was  afterwards  registered  under  the  Joint  Stock  Banking  Companies 
Act,  185/,  and  wound  up  under  the  Joint  Stock  Companies  Acts  of  1856  and 
1857. 

Held,  that  the  name  of  the  husband  in  right  of  his  wife  must  be  placed  on  the  list 
of  contributories  as  well  as  that  of  the  wife. 

Semhle^  notice  to  the  company  of  the  marriage  and  of  the  settlement  would  not  have 
Altered  the  case. 


Case 
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1860.        17th  of  October y  1850,  she  married  Mr.  Luard.     By  a 

settlement  which   was  made  upon  this  marriage  these 

NoRTnuMBER-  shaics,  with  other  property  to  which  Mrs.  Luard  was 

LAND  AND  entitled,  were  assigned  to  trustees,  in  trust  for  the 
TRicT        separate  use  of  Mrs.  Luard  during  her  life,  and  after  her 

Company,      decease  in  trust  for  her  children  by  her  first  marriage; 

Luard's  but  the  trustees  of  the  settlement  did  not  accept  the 
trusts,  and  the  shares  were  not  transferred  into  their 
names.  Mr.  Matthew  Robert  Bigge,  the  brother-in-law 
of  Mrs.  Luard,  was  one  of  the  acting  directors  of  the 
bank,  and  he  was  applied  to  for  the  numbers  of  the  shares 
with  a  view  to  their  being  included  in  the  settlement, 
but  beyond  that  there  was  no  communication  to  the 
bank  either  of  the  marriage  or  of  the  settlement.  The 
shares  were  permitted  to  continue  standing  in  the  name 
of  Mrs.  Luard  by  the  description  of  Lewis  Marianne 
Bigge,  and  in  the  returns  to  the  Register  Office  she 
continued  to  be  entered  by  that  name  as  the  proprietor 
of  the  shares.  The  dividends  upon  the  shares  were  paid 
to  Mr.  Luard  by  Mrs.  Luard^s  order  after  the  marriage 
up  to  the  time  when  the  bank  stopped  payment.  The 
bank,  which  had  existed  for  many  years  before  the 
passing  of  the  Joint  Stock  Banking  Companies  Act, 
1857,  was  duly  registered  under  that  act.  Under  these 
circumstances  Vice-Chancellor  Kindersleg  made,  the 
above-mentioned  order. 

Various  clauses  of  the  company's  deed  of  settlement 
were  referred  to  and  commented  upon  during  the  argu- 
ment, but  it  does  not  appear  necessary  to  set  them  out 
in  extenso.  The  11th  clause  was  to  the  effect  that  the 
company  should  not  be  bound  to  regard  equitable  titles 
to  shares,  but  that  the  person  on  the  register  should  be 
deemed  the  owner.  The  26tli  contained  provisions  as 
to  assignees  of  bankrupt  and  insolvent  shareholders, 
husbands  of  female  shareholders,  and  executors,  adminis- 
trators^ 
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trators  and  legatees  proving  their  title.  The  27th  pro-  1860. 
vided  that  husbands,  executors,  administrators,  legatees  ^'"^'^ 
and  assignees  in  bankruptcy  or  insolvency  should  not  Northumber- 
be  deemed  shareholders,  but  might  either  sell  the  shares  Durham 'dis- 
or  become  shareholders  in  respect  of  them  under  the 
subsequent  provisions.  The  28th  provided  for  a  person 
who  thus  desired  to  become  a  shareholder  giving  notice 
and  becoming  a  shareholder  upon  executing  a  proper 
deed  binding  him  to  observe  the  provisions  of  the  deed  of 
settlement,  upon  which  he  was  to  have  the  shares  trans- 
ferred into  his  name,  and  be  personally  liable  to  the 
obligations  connected  with  them.  The  29th  was  to  the 
effect  that  persons  claiming  under  any  of  the  above 
derivative  titles  should  not  be  entitled  to  receive  any 
dividends  becoming  due  after  the  accruer  of  such  title 
until  some  person  had  become  a  shareholder  in  respect 
of  the  shares  in  question.  The  31st  was  to  the  effect 
that  a  person  thus  coming  in  under  a  derivative  title 
should  as  regarded  liability  be  deemed  a  shareholder 
from  the  time  his  title  accrued,  but  not  be  entitled  to 
participate  in  profits  till  he  had  executed  the  proper  deed. 
There  was  also  a  power  to  declare  any  shares  forfeited 
which  should  become  vested  by  derivative  title  in  a  person 
who  refused  or  neglected  for  a  certain  period  to  become 
a  shareholder  in  respect  of  them. 


Sir  H.  M.  Cairns  and  Mr.  Leonard  Field  for  the 
official  liquidator  in  support  of  the  appeal  motion. 

When  a  female  shareholder  marries,  her  husband  may 
require  his  name  to  be  inserted  as  shareholder  instead  of 
that  of  his  wife;  the  company  then  would  have  nothing 
more  to  do  with  the  wife's  title.  If  there  is  an  agreement 
between  the  husband  and  wife  which  takes  away  the  hus- 
band's right  to  make  himself  owner  of  the  shares,  the  shares 
may  be  transferred  into  the  names  of  trustees,  and  then 

the 
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1860.       the  husband  escapes  all   liability  in  respect  of  them. 

"^^^""^      The  trustees  are  the  persons  liable,  and  have  a  remedy 
In  re  .  ,  .«  .  ./.    i        • 

NoRTiiuMBER-  over  against  the  wifes  separate  property;  if  that  is  not 

LAND  AND     guflScient  to  indemnify  them  they  must  bear  the  loss.    If 
Durham  Dis-  ■'  -^ 

TRicT        trustees  cannot  be   found   and   the  husband  does  not 

CoMPAMT  choose  to  run  any  of  the  risks  of  a  shareholder,  he  must 
LuARD't  induce  the  wife  to  part  with  the  shares  before  the  mar- 
C-^"'  riage.  But  if  none  of  these  steps  are  taken,  the  wife's 
name  remains  on  the  list  of  shareholders,  and  the  hus- 
band during  the  coverture  is  by  law  fixed  with  the  same 
liability  as  she  was  while  single,  and  it  is  wholly  imma- 
terial what  contract  there  may  have  been  between  the 
husband  and  wife.  One  object  of  the  list  of  shareholders 
is  to  ascertain  who  are  the  persons  on  whom  the  com- 
pany is  to  make  calls,  and  no  contract  between  the 
parties  interested  in  the  shares  can  affect  the  company, 
which  is  under  no  obligations  to  look  further  than  the 
register  of  shareholders  and  the  legal  liabilities  incident 
to  being  registered.  The  Vice-Chancellor's  decision 
puts  female  shareholders  in  a  singularly  advantageous 
position,  and  leaves  them  and  their  husbands  to  retain 
the  benefit  of  their  shares  without  any  liability.  His 
Honor's  first  ground  was,  that  according  to  natural  jus- 
tice the  husband  ought  not  to  be  held  liable  in  such  a 
case  as  the  present.  That  is  so  as  between  the  parties 
to  the  contract,  and  probably  the  husband  may  be  en- 
titled to  an  indemnity  out  of  the  wife's  separate  estate. 
But  the  bank  made  a  bargain  with  its  shareholder :  how 
is  it  to  be  deprived  of  the  benefit  of  that  by  a  bargain 
between  the  shareholder  and  some  one  else.  In  the 
next  place,  his  Honor  considered  that  the  husband  did 
not  come  within  the  definition  of  a  contributory  given  by 
19  &  20  Vict.  c.  47,  s.  65,  "any  existing  or  former 
shareholder  upon  whom  calls  are  authorized  to  be  made 
by  the  third  part  of  this  act,"  the  husband  being  neither 
an  existing  nor  a  former  shareholder^  though  his  Honor 

admitted 
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admitted  that  the  husband  would  have  been  a  contri-        I860. 

butory  under  the  Winding-up  Act  of  1848.    We  contend         j^^  ^^ 

that  the  practice  underthe  former  act  applies ;  but  sup-  Northumber- 

pose  it  does  not,  though  the  husband  is  not  a  shareholder  Durham  Dis- 

the  wife  is:  she,  therefore,  ought  to  be  put  on  the  list  of        trict 

'         '  ^       o  r  Banking 

contributories,  and  she  can  only  be  put  on  along  with     Company. 

him.    The  enlry  ought  to  stand  as  it  was  before  the  order       Luard's 

appealed  against — Robert  Luard  and  Lewis  Marianne 

his  wife  in  right  of  the  wife. 

The  only  clauses  of  the  deed  of  settlement  which  need 
be  referred  to  as  having  any  possible  bearing  on  the 
question  are  the  11th,  26th,  27th,  28th,  29th  and  31st, 
and  they  do  not  seem  materially  to  affect  the  case.  The 
consent  of  the  directors  was  made  requisite  to  a  transfer 
inter  vivos.  But  no  consent  appears  to  have  been  re- 
quisite to  enable  husbands,  assignees  in  bankruptcy,  &c. 
to  become  shareholders. 

Now  to  consider  the  position  of  the  company  witli  re- 
gard to  the  acts  of  parliament.  Banking  companies  were 
not  originally  within  the  operation  of  19  &  20  Vict  c. 
47  (the  Joint  Stock  Companies  Act,  1856).  Nor  did 
"  The  Joint  Stock  Companies  Act,  1857  "  (20  &  21  Vict. 
c.  14)  in  terms  apply  to  them,  but  "The  Joint  Stock 
Banking  Companies  Act,  1857"  (20  k  21  Vict.  c.  49) 
required  some  banking  companies  and  enabled  others  to 
be  registered,  and  provided  that  the  winding-up  of  com- 
panies so  registered  must  take  place  under  those  acts  and 
not  under  the  acts  of  1818  and  1849.  This  company 
was  registered  accordingly,  and  therefore  is  to  be  wound 
up  under  the  acts  of  1856  and  1857.  Then  the  95th 
section  of  the  act  of  1856  provides  that  the  old  practice 
is  to  continue  subject  to  rules  to  be  made  by  the  Lord 
Chancellor.  No  such  rules  ever  having  been  made, 
sections  69,  60,  61,  64,  65  of  the  act  of  1856  have  some 

bearing 
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1860.       bearing  on  the  case,  but  we  submit  only  a  slight  one, 

^"^^^      *h^  case  being  one  of  principle  and  not  turning  on  any 

North  UMBER-  Critical  examination  of  the  wording  of  the  sections.    The 

DurhaJ'dis.  "^^  ^^  '^^'''  ^^  *  ^^  ^^^^'  ^-  ^"^^  introduced  the  plan  of 
TRicT  making  creditors  parties  to  the  proceedings.  The  8th 
Company,  section  of  20  &  21  Vict.  c.  49  provides  that  registration 
Luard'b  under  that  act  is  not  to  affect  the  rights  and  liabilities  of 
Case.  ^j^^  company  under  preexisting  contracts,  if,  therefore, 
an  obligation  had  attached  on  Captain  Luard  before  the 
registration,  it  was  not  taken  away  by  the  registration. 
Now  under  the  old  winding-up  acts  Captain  Luard  must 
have  been  a  contributory ;  BurlinsorCs  Case  {a) ;  Sadler's 
Case(b)\  Anga^s  Case(c),  Liability  to  creditors  is 
now  a  test  whether  a  person  is  a  contributory.  On  the 
principles  of  the  Vice-Chancellor's  judgment,  even  if 
there  were  no  contract  for  a  settlement,  the  husband 
would  not  be  liable.  The  recent  acts  contain  no  ne- 
gative words  providing  who  shall  not  be  liable  to  be 
made  contributories.  The  rights  of  creditors  are  saved 
by  section  116  of  the  act  of  1856,  and  we  submit  that 
the  recent  acts  do  not  show  any  intention  to  alter  the 
law,  so  far  as  to  exempt  from  liability  any  person  who 
would  have  been  a  contributory  under  the  acts  of  1848 
and  1849. 

Mr.  Selwyn  and  Mr.  Freeling  in  support  of  the  order. 

To  consider  the  case,  first,  independently  of  the  recent 
statutes,  the  principle  of  partnership  liability  is,  qui  sentit 
commodura  sentire  debet  et  onus.  The  marriage  took 
place  in  1850,  so  liability  in  respect  of  claims  before 
marriage  is  out  of  the  question ;  for  by  the  62nd  section 
of  the   act   of   1856    the    liability  ceases    after  three 

years 

(u)  3  Dc  C.  4^  Svi,  18.  (r)  1  Dc  G.  4"  Sm.  560. 

(b)  3  De  G.  4-  Sm.  3C. 
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years  from  the  time  of  a  person's  ceasing  to  be  a  share-  1860. 
holder.  The  Appellant  says  that  the  wife  continued  to  ^^^/-^' 
be  a  shareholder,  therefore  the  husband  is  liable :  but  Northumber- 
neither  the  deed  nor  the  acts  of  parliament  make  the  ry^^^^  ^Dit- 
busband  a  shareholder.  And  testing  the  case  by  the 
above  rule,  as  the  husband  did  not  receive,  and  had  not 
a  right  to  receive,  the  profits,  he  ought  not  to  bear  the 
burdens.  As  between  the  parties  to  the  deed,  the  deed 
contains  the  law  on  the  subject.  Now  the  deed  clearly 
does  not  make  the  husband  a  partner,  except  on  the 
terms  of  his  doing  certain  acts,  which  he  never  did; 
nor  does  personal  liability  attach  on  him  unless  he  does 
those  acts.  The  remedy  reserved  to  the  company  if 
the  acts  are  not  done  is  a  forfeiture  of  the  shares. 
[2%tf  Lord  Justice  Turner:  Suppose  a  call  required 
for  the  purpose  of  carrying  on  the  business,  how,  ac- 
cording to  your  view,  could  it  be  enforced  in  respect  of 
the  shares  of  a  female  shareholder  who  has  married  ?] 
By  forfeiture.  The  shares  were  considered  by  the 
deed  as  valuable ;  it  was  considered  enough  to  provide 
for  forfeiture :  the  husband  must  pay  the  call  or  the 
shares  will  be  lost.  [The  Lord  Justice  Turner  :  Do 
you  contend  that  the  deed  does  away  with  the  common 
jaw  liability  of  a  husband  in  respect  of  claims  against 
his  wife.]  Yes :  the  deed  deprives  the  husband  of  his 
common  law  right  to  his  wife's  chose  in  action  unless 
certain  acts  are  done,  and  there  is  no  reason  why  his 
liability  should  not  be  taken  away  unless  those  acts 
are  done.  The  deed  provides  that  the  liability  shall 
attach  when  the  acts  are  done,  which  is  a  negation  of 
its  attaching  before  they  are  done.  Moreover  the  set- 
tlement takes  away  all  the  beneficial  interest  of  the 
husband.  Ness  v.  Angus  (a)  is  in  our  favor.  The  case 
of  Dodffson  V.  Bell{Jb)  related  to  shares  acquired  by  a 

woman 


(fl)  3  Exch.  805. 


{b)  5  Exch.  967. 
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1860.       woman  before  marriage.     It  was  held  that  a  scire  facias 

^"^^^^^      could  not  be  issued  against  the  husband^  which  governs 

NoRTiiuMBER-  ihc  prcscnt  case.     [The  Lord  Justice  Turner:  Does 

LAND  AND  ^  ^^^  jjj^j  g^  ^^  jj^^  tcrms  of  the  act  which  gives  a  scire 

xnicT        facias  only  against  a  "member"  of  the  company?]     It 

shows  that  the  husband  is  not  a  member.     The  wind- 

ing-u{)  acts  were  not  intended  to  enlarge  the  remedies  of 

creditors,  and  if  Captain  Luard  is  not  a  debtor  at  law, 

he  is  not  one  at  all.     In  Burlinson*s  Case  the  husband 

had  received  dividends,  which  distinguishes  that  case 

from  the  present,  but  Dodgson  v.  Bell  is  undistinguish- 

able  from  it. 


Banking 

Company. 

Luard's 

Case. 


Now  as  regards  the  acts  of  1856  and  1857,  the  95tb 
section  of  the  former  act  does  not  apply  to  the  present 
case,  for  it  relates  only  to  remedies,  not  to  rights.  The 
intention  of  the  act  of  1856  was  to  make  the  register 
conclusive  as  to  who  should  be  contributories ;  by  the 
19th,  an  equitable  title  is  not  to  be  regarded;  by  the 
^5th,  power  is  given  to  rectify  the  register;  by  the  61st, 
existing  shareholders  are  to  be  liable  ;  and  by  the  65th, 
calls  are  to  be  made  upon  "any  existing  or  former 
shareholder."  It  is  urged  that  creditors  are  now  made 
parties  to  the  proceedings;  that  their  rights  are  inter- 
fered with ;  and  that  injustice  will  be  done  if  any  per- 
son liable  to  them  is  excluded  from  the  list  of  contri- 
butories. But  tliis  is  not  so,  the  acts  do  not  interfere 
with  the  rights  of  creditors  against  any  but  contribu- 
tories. If,  therefore,  a  person  not  liable  to  be  put  on 
the  list  is  otherwise  liable  to  creditors,  they  have  their 
remedy  at  law.  Great  hardship  would  arise  by  making 
Captain  Luard  a  contributory ;  he  had  no  right  to  re- 
ceive dividends,  and  he  had  no  power  to  sell  the  shares. 
He  therefore  would  be  saddled  with  a  damnosa  hereditas 
of  which  he  could  not  get  rid.  He  clearly  was  not  a 
partner :  he  never  held  himself  out  as  a  partner  to  the 

world ; 
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world  ;  and  he  cannot,  we  submit,  be  treated  as  having        1860. 

incurred  the  liabilities  of  a  partner.  j^  ^^ 

Northumber- 
land AND 

Sir  H.  M.  Cairns  in  reply.  Durham  Dis- 

TRICT 

The  deed  of  settlement  contained  the  usual  stipulations  Company. 
for  payment  of  calls.  Mrs.  Luard  never  executed  it,  Luard's 
but  having  received  dividends,  and  been  treated  as  a 
shareholder,  she  is  in  equity  liable  as  such.  The  re- 
medy by  forfeiture  given  by  the  deed  of  settlement  is 
cumulative,  and  does  not  take  away  the  effect  of  the  con- 
tract to  pay.  It  is  argued  on  the  other  side  that  the 
clauses  as  to  transmission  of  interests  by  operation  of 
law  take  away  the  common  law  liability  of  the  husband 
in  respect  of  his  wife's  debts;  but  it  is  impossible  to  stop 
there ;  the  same  rule  must  apply  to  personal  represen- 
tatives and  assignees  in  bankruptcy.  The  deed  con- 
tains provisions  enabling  persons  claiming  in  auter  droit 
to  become  shareholders  in  their  own  individual  capacity, 
but  not  a  word  negativing  any  liability  in  their  represen- 
tative capacity  until  they  become  shareholders. 

Then  as  to  the  authorities  cited.  The  Respondents 
take  up  the  old  banking  act,  7  Geo.  4.  That  act 
enabled  a  creditor  to  obtain  judgment  against  the 
company,  and  provided  a  remedy  unknown  before,  that 
of  issuing  execution  against  individual  shareholders  if 
the  company  could  not  pay.  The  legislature  thus  gave 
a  boon  to  creditors,  and  gave  it  with  qualifications. 
Then  cases  arose  in  which  it  was  sought  to  obtain  the 
benefit  of  this  summary  remedy  against  persons  who 
were  subject  "to  liability  in  respect  of  the  company,  but 
were  not  properly  members  of  it ;  and  the  application 
was  refused  at  law  on  the  ground  that  they  were  not 
members,  but  in  each  case  an  lapplication  to  make  them 
contributories  has  succeeded.  Dodgson  v.  Bell  pro- 
ceeds 
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1860.       ceeds  expressly  on  the  ground  that  the  husband  was  not 

^'^^'^^^      a  member ;  Ness  v.  Armstrong  {a)  on  the  ground  that 

NoRTHUMBER-  tho  exccutor  was  not  a  member,  but  Armstrong  was 

LAND  AND     nevertheless  put  on  tlie  list  of  contributories  and  retained 
Durham  Dis-  ^ 

TRicT  there  on  appeal.  Gouthwaite^s  Case  (6)  shows  that  the 
cJmpant.  ^"'^  ^^  ^^  liability  to  a  scire  facias  under  7  Geo.  4,  c.  46, 
LuARD*8       does  not  regulate  the  liability  to  be  put  on  the  list  of 

Caie.  contributories.  Straffon*s  Executors^  Case  (c)  explains 
the  act,  and  shows  that  it  does  not  provide  for  the  case 
of  equitable  liabilities.  Heward  v.  Wheatley  (rf)  was  a 
case  relating  to  the  same  bank,  and  shows  that  a  person 
not  liable  to  scire  facias  at  common  law  may  be  subject 
to  liability  in  equity.  These  cases  entirely  dispose  of 
the  authorities  cited  by  the  Respondents. 

Now  as  to  the  acts,  the  case  is  concluded  by  30  &  31 
Vict.  c.  49,  s.  8.  The  husband  was  liable  to  be  a  con- 
tributory under  the  old  acts,  and  this  liability  is  saved. 
But  suppose  that  not  to  be  so,  take  the  definition  of  a 
contributory  in  the  65th  section  of  the  19  &  20  Vict 
c.  47,  on  which  the  Respondents  rely.  Mrs.  Luard  is 
an  "  existing  shareholder."  If  she  were  unmarried,  she 
would  have  to  contribute.  As  she  is  married,  this  liability 
can  only  be  enforced  by  proceeding  against  her  hus- 
band. 

Lastly,  as  regards  the  settlement,  even  if  the  bank 
had  notice  of  it,  which  it  had  not,  the  case  would  not 
be  sjtered.  The  bank  was  not  bound  or  allowed]  to 
regard  trusts.  The  settlement  was  a  private  bargain 
between  the  husband  and  wife,  and  had  no  effect  as 
regarded  the  shareholders.     Could  a  contract  to  settle  a 

wife's 

(a)  4  Esch.  21.  (0  1  De  G.,  M.  ^  G.  576,  589. 

(b)  3  Ai.  4^  G.  187.  (rf)  3  De  G.,  M.  ^  G.  628,  646. 
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wife's  leaseholds  take  away  the  liability  of  the  husband        1860. 

to  tlie  landlord.  ^""^ 

In  re 

Northumber- 
land AND 

Mr.  Freeling  on  the  cases  cited  in  reply.  ^"^tr^ict^"' 

Banking 
Armstrong  was  put  on  the  list  of  contributories  with 

^*'  ^  ^  LUARDS 

a  qualification.  In  Gouthwaites  Case  the  executor  had  Case. 
produced  the  probate  to  the  company,  received  dividends 
and  signed  receipts  In  Straffons  Executors  Case  the 
only  question  was  as  to  the  liability  of  the  estate  of  the 
testator  who  was  in  the  strictest  sense  a  shareholder. 
In  Heward  v.  Wheatley  the  question  only  was  whether 
the  testator  who  had  purchased  shares  and  received 
dividends  had  thereby  made  his  estate  liable.  None 
of  these  cases  touch  the  present. 

Judgment  reserved. 


The  Lord  Justice  Turner,  after  stating  the  facts,  Mar,  5. 
proceeded  as  follows : — 

The  order  is  impeached  by  the  official  liquidator, 
upon  the  ground  that  Mr.  Luard  is  liable  for  the  debts 
of  the  company,  and  ought  to  be  put  upon  the  list  of 
contributories.  Mr.  and  Mrs.  Luard,  on  the  other  hand, 
contend  that  Mr.  Luard  ought  not  to  be  put  upon  the 
list,  for  two  reasons.  First,  because  he  is  not,  as  they 
insist,  liable  for  the  debts  of  the  company,  independently 
of  the  statutes  under  which  the  company  is  to  be  wound 
up ;  and,  secondly,  because,  as  they  also  insist,  whether 
he  is  liable  or  not  independently  of  the  statutes,  the 
statutes  preclude  the  Court  from  putting  him  on  the 
list. 

This 
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Bamkino 
Company. 

Luard's 
Case. 


1860.  This  banking  company  being  registered   under  the 

"^^^^^^"^      Joint  Stock  Banking  Companies  Act,  1857,  must,  ac- 
NoRTHUM BER-  cofcling  to  scction  1 1  of  that  act,  be  wound  up,  not  ac- 
DuRHAM  1)i»-  cording  to  the  old  winding-up  acts,  but  according  to  the 
TRicT        Joint  Stock  Companies  Acts,  1856,  1857.     Those  acts 
are  wholly  silent  on  the  subject  of  the  list  of  contri- 
butories;  but  by  section  95  of  the  act  of  1856,  19  &  20 
Vict.  c.  47,  it  is  enacted,  that  until  rules  concerning  the 
mode  of  proceeding  to  be  had  for  winding  up  a  company 
in  the  Court  of  Chancery  are  made  (and  no  such  rules 
have  been  made),  the  practice  hitherto  in  use  in  winding  up 
companies  shall,  so  far  as  the  same  is  applicable,  and  not 
inconsistent  with  this  act,  apply  -to  all  proceedings  for 
winding  up  a  company,  and  it  follows,  therefore,  as  it 
seems  to  me,  that  the  list  of  contributories  is  to  continue 
to  be  made,  and  to  be  made  according  to  the  old  prac* 
tice,  so  far  as  the  same  is  not  inconsistent  with  the  act 
of  1856.     Now,  according  to  the  old  practice,  the  list  of 
contributories  included  all  persons  in  any  manner  liable 
to  contribute  to  the  payment  of  the  company's  debts,  and 
Mr.  Zuard  therefore,  if  liable  to  the  debts,  ought,  as  I 
think,  to  be  upon  the  list,  unless  it  can  be  shown  that  it 
is  inconsistent  with  the  act  of  1856  that  he  should  be 
put  there.     It  was  argued,  however,  that  Mr.  Luard  was 
not  liable  for  the  debts  of  the  company.     Mrs.  Luard,  it 
was  said,  never  executed  the  deed  of  settlement  of  the 
company,  or  any  instrument  by  which  she  came  under 
any  liability  in  respect  of  the  shares,  but  Mrs.  Luard 
received  the  dividends  upon  the  shares,  and  paid  the  call 
upon  them  when  she  was  a  widow,  and    having  thus 
taken  the  benefit  of  the  deed,  she  could  not,  in  equity, 
be  permitted  to  repudiate  it;  and  if  she,  before  her  mar- 
riage, became  subject  to  the  obligations  of  the  deed,  Mr. 
Luard,  upon  the  marriage,  became  subject  to  them  also, 
for  every  husband  is  liable,  during  the  coverture,  for  the 
debts  and  obligations  of  his  wife  contracted  before  the 
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marriage.     Thi3  point,  as  to  the  non-liability  of  Mr.        1860. 
Luardy  was  attempted  to  be  supported  by  reference  to  '"^^ 

some  clauses  in  the  company *s  deed  of  settlement,  and  Nortuumber- 
some  cases  were  referred  to  in  support  of  the  argument  Durham'dis. 
on  the  point,  but  it  is  to  be  observed  that  the  company's        trict 
deed  treats  the  shares  of  female  proprietors  as  vesting  in     Company. 
their  husbands  by  marriage,  as  by  law  they  must  un-      Luard's 
doubtedly  do,  unless  they  have  previously  been  effec-  ^"' 

tually  assigned ;  and  the  clauses  referred  to  relate  to  the 
husbands  becoming  members  of  the  company  in  their 
personal  and  individual  character,  and  not  to  the  rights 
which  belong  to  them  in  their  marital  character,  other- 
wise than  by  way  of  modified  restriction  on  those  rights. 
The  clauses  in  the  deed  therefore  do  not  seem  to  me  to 
affect  the  question,  and  the  cases  which  were  referred  to 
do  not  I  think  apply.  They  were  determined  upon  the 
ground  that  the  husbands  had  not  become  members  of 
the  company  within  the  meaning  of  the  Banking  Act, 
and  could  not  therefore  be  reached  by  summary  process. 
In  my  opinion,  therefore,  the  argument  as  to  the  non- 
liability of  Mr.  Lvard  to  the  company's  debts  cannot  be 
maintained;  and  I  have  the  less  doubt  upon  this  point, 
as  the  Vice-Chancellor  does  not  appear  to  have  at  all 
rested  his  judgment  upon  it. 


The  judgment  of  the  Vice-Chancellor  seems  to  have 
proceeded  wholly  upon  the  ground  that  the  statute  19  & 
20  VicU  c.  47,  has  confined  the  remedy  of  the  creditors 
to  the  separate  estate  of  Mrs.  Luard.  His  Honor  seems 
to  have  thought  that  this  statute  was  intended  to  alter, 
and  has  wholly  altered  the  law  as  to  liabilities  in  respect 
of  shares  in  joint  stock  companies.  That  the  statute 
has  made  some  material  alterations  in  the  law  upon  this 
subject  I  agree,  but  I  cannot  go  the  length  to  which 
the  Vice-Chancellor  has  gone  upon  the  point.  Accord- 
ing to  his  Honor's  judgment,  if  followed  out  to  its  legiti- 

Vol.  1—4.  O  O  D.F.J.      mate 
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trict 
Bamkiito 
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mate  results,  a  marriage  with  a  female  proprietor  of  shares 
would  not  of  itself  entail  upon  the  husband  any  liability 
in  respect  of  those  shares.  The  statute  will  have  operated 
to  alter  the  common  law  as  to  the  liabilities  of  the  hus- 
band for  the  obligations  of  his  wife.  This  is  a  result 
which  cannot,  I  think,  have  been  intended,  and  which 
could  be  effected  only  by  very  clear  enactments.  And 
upon  examining  the  statute  I  am  satisfied  that  it  was 
not  intended  to  have,  and  has  not  any  such  operation. 
The  19th  section  indeed,  enacts,  that  every  person  who 
has  accepted  any  share,  and  whose  name  is  entered  on 
the  register,  and  no  other  person,  (with  an  exception 
which  is  not  material  to  the  present  question,)  shall,  for 
the  purposes  of  the  act,  be  deemed  to  be  a  shareholder; 
but  it  does  not  say  that  no  other  person  except  a  share- 
holder on  the  register  shall  be  liable  for  the  debts  of  the 
company.  There  is  not,  I  think,  anything  further  mate« 
rial  to  the  question  till  we  come  to  the  third  part  of  the 
act.  In  that  part,  by  section  61,  the  existing  shareholders 
are  made  liable  to  contribute  to  the  payment  of  the  debts 
of  the  company,  and  the  costs  of  the  winding  up ;  but 
there  is  no  provision  for  exonerating  persons  entitled  in 
right  of  such  shareholders  from  any  liability  which  by 
law  would  attach  upon  them.  Again,  by  sections  62 
and  63,  persons  who  have  ceased  to  be  shareholders  are 
also  made  liable,  but  here  also  there  is  the  same  absence 
of  any  exonerating  provision.  Thus  far,  therefore,  I  see 
no  difficulty,  but  then,  by  section  65,  it  is  enacted  as 
follows: — "  Any  existing  or  former  shareholder  on  whono 
calls  are  authorized  to  be  made  by  the  third  part  of  this 
act  is  hereinafler  called  a  contributory;"  and  this  enact- 
ment certainly  introduces  some  confusion,  arising,  I 
think,  from  the  extended  meaning  attached  to  the  word 
**  contributory"  by  the  old  winding-up  acts ;  but  the 
word  as  here  used,  and  this  I  believe  is  the  first  passage 
in  the  act  in  which  it  occurs,  seems  to  be  used  only  by 

way 
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way  of  definition,  with  a  view  to  the  interpretation  of  the        1860. 

subsequent  parts  of  the  act.     It  is  used  again  in  several      ^" 

subsequent  sections  of  the  act,  but  there  is  nothing  I  Northumber- 

think  material  to  be  observed  with  reference  to  the  use  p.  ^^^^^^,^ 

Durham  Dis- 

of  it  till  we  come  to  the  82nd  section,  which  is  in  these  trict 
terms : — "  The  Court  may,  at  any  time  after  making  an  Company. 
order  or  decree  for  winding  up  a  company,  and  before  it  Luard's 
has  ascertained  the  sufficiency  of  the  assets  of  the  com- 
pany,  or  the  debts  in  respect  of  which  the  several  classes 
of  contributories  are  liable,  make  calls  on  all  or  any  of 
the  contributories,  to  the  extent  of  their  liability,  for 
pajrment  of  all  or  any  sums  it  deems  necessary  to  satisfy 
the  debts  of  the  company,  and  the  costs  of  winding  it  up, 
and  it  may,  in  making  a  call,  take  into  consideration  the 
probability  that  some  of  the  contributories  upon  whom 
the  same  is  made  may  partly  or  wholly  fail  to  pay  their 
respective  portions  of  the  same."  Now  this  section,  ac- 
cording to  the  best  interpretation  which  I  can  put  upon 
it,  seems  to  me  to  show  what  was  the  meaning  intended 
to  be  attached  to  the  word  "  contributory,*'  as  used  in 
this  act.  It  imports,  I  think,  that  the  calls  are  to  be 
made  upon  the  existing  and  former  shareholders  upon 
whom  calls  are  authorized  to  be  made  by  the  61st,  62nd 
and  63rd  sections;  but  so  far  as  I  can  see  it  imports 
nothing  affecting  or  diminishing  the  liability  of  those 
who  are  by  law  liable  for  the  debts  and  obligations  of 
the  persons  on  whom  the  calls  are  to  be  made ;  nor,  so 
far  as  I  can  find,  does  any  subsequent  section  of  the 
act  impose  any  such  limit.  On  the  contrary,  so  far  as 
this  case  is  concerned,  the  company  having  existed  at  the 
time  of  the  passing  of  the  act  in  question,  and  having 
been  afterwards  registered,  the  116th  section  seems  to 
save  the  rights  of  creditors.  In  my  opinion,  therefore, 
this  statute  has  not  altered  the  law  as  to  the  liabilities 
of  husbands,  and  as,  Mrs.  Ltmrd  having  been  upon  the 
register,  the  calls  would  properly  be  made  upon  her,  I 
0  0  2  think 
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I860.       think  Mr.  Luard,  her  husband,  must  be  liable  in  respect 

.  of  those  calls.     I  think,  therefore,  that  the  words  ''  in 

In  re  '  ' 

NoRTHUMBCR-  rcspcct  of  hcv  separate  estate'*  ought  to  be  taken  out  of 
DuRHAM*Di^8-  *^®  order,  and  that  both  Mr,  and  Mrs.  Luard  ought 
to  be  placed  upon  the  list  of  contributories,  he  being 
placed  upon  it  in  right  of  his  wife.  It  may  be  right  to 
add,  that  the  proof  of  notice  does  not  appear  to  me  to 
be  sufficient,  nor  am  I  satisfied  that  if  proved  it  could 
affect  the  question.  I  think  the  Appellants  should  take 
their  costs  out  of  the  estate,  and  the  Respondents  should 
have  no  costs. 


TRICT 

Banking 
Company. 

LUARD*S 

Case. 


T/ie  Lord  Justice  Knight  Bruce  concurred. 


CARVER  V.  RICHARDS. 

March  23.     HPHIS  was  a  motion  by  way  of  appeal  from  a  decision 

Before  The  of  the  Master  of  the  Rolls  that  a  good  title  had 

Lords  Jus.  ^^ 

TICES.  v%^^u 

In  1813,  A  married  woman  who  was  entitled  for  life  to  certain  estates,  including  tbe 
Z.  estate,  with  a  power  of  appointing  them  af^er  her  death  to  all  or  any  of  her  chil- 
dren, appointed  them  by  deed  to  her  eldest  son  in  fee.  This  appointment  was  made 
upon  a  bargain  between  the  husband  and  wife  and  the  eldest  son,  that  the  estates 
should  be  settled,  subject  to  the  wife's  life  estate,  to  the  use  that  the  husband  should 
receive  a  rent-charge  for  his  life,  and  subject  thereto  to  the  use  of  all  or  any  of  the 
children  of  the  marriage  as  the  husband  and  wife  should  jointly  appoint,  or  as  the  wife, 
]f  she  survived,  should  by  deed  or  will  appoint;  and  the  estates  were  so  settled  accord- 
ingly. In  1820,  the  husband  and  wife  made  a  joint  appointment  of  the  estates  among 
their  children,  by  which  they  gave  the  L.  estate  to  the  eldest  son,  and  they  made 
slight  variations  of  these  dispositions  in  1826,  reserving  on  each  occasion  a  power  of 
revocation  and  new  appointment  to  them  jointly  and  to  the  wife  if  surviving.  In 
1827,  the  husband  died.  In  1829,  the  widow,  who  had  not  married  again,  by  a  deed 
not  noticing  the  invalidity  of  the  appointmeDt  of  1813,  and  expressed  to  be  made  in 
exercise  of  the  powers  given  her  by  the  deeds  of  1820  and  1826,  or  by  the  deeds 
recited  in  them,  and  of  all  other  powers  vested  in  her,  made  some  slight  variations 
of  the  dispositions  made  by  the  deeds  of  1820  and  1826,  and  subject  thereto,  con- 
firmed the  dispositions  of  those  deeds. 

Heldf  that  although  the  appointment  of  1813  was  invalid  as  being  made  on  a  bar* 
gain  for  the  benefit  of  the  husband,  and  the  appointments  of  1820  and  1826  wire 
therefore  invalid,  as  made  under  a  power  which  was  ill  created,  the  original  power  of 
the  wife  was  well  exercised  by  the  appointment  of  1829,  and  that  the  title  of  th? 
eldest  son  to  the  X.  estate  was  good. 
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been  shown  to  certain  property.     The  question  turned        1860. 
on  the  v.ilidity  of  an  appointment  by  Sarah  Carver,  made      ^T'^^ 

V^ARVER 

under  the  following  circumstances.  v. 


Richards. 


In  the  year  1813  certain  real  estates,  including  an 
estate  called  the  Llwynypeod  estate,  stood  limited  under 
a  settlement  dated  the  20th  of  March,  1807,  to  the  use 
of  Sarah,  the  wife  of  Daniel  Carver,  for  her  life,  and 
after  her  decease  "  to  the  use  of  all  and  every,  or  such  one 
or  more,  of  the  children  of  the  said  Sarah  Carver  law- 
fully begotten  or  to  be  begotten,  whether  by  her  pre- 
sent or  any  future  husband  or  husbands,  for  such  estate 
or  estates,  interest  or  interests,  and  in  such  parts,  shares 
and  proportions,  and  with  such  limitations  over,  and 
charged  and  chargeable  with  such  annual  or  gross  sums 
(such  limitations  and  charges  to  be  nevertheless  for  the 
benefit  or  advantage  of  some  or  one  of  the  same  chil- 
dren), and  in  such  manner  and  form  as  the  said  Sarah 
Career,  notwithstanding  her  present  or  any  future 
coverture,  and  whether  covert  or  sole,  by  any  deed  or 
deeds,  writing  or  writings,  either  with  or  without  power 
of  revocation,  to  be  by  her  sealed  and  delivered  in  the 
presence  of  two  or  more  credible  witnesses,  or  by  her 
last  will  and  testament  in  writing,  or  any  codicil  or 
codicils  thereto,  or  any  writing  or  writings  purporting  to 
be  or  in  the  nature  of  her  last  will  and  testament,  or 
codicil  or  codicils  thereto,  to  be  by  her  signed,  sealed 
and  published  in  the  presence  of  and  attested  by  three 
or  more  credible  witnesses,  shall  direct  or  appoint,  give 
or  devise  the  same,"  and  in  default  of  appointment  to 
uses  which  need  not  be  specified. 

By  a  deed-poll,  dated  the  16th  of  July,  1813,  reciting 
the  indentures  of  the  20th  of  March,  1807,  and  reciting 
that  Sarah  Carver,  who  was  then  the  wife  of  Daniel 
Carver,  had  then  living  Richard  Carver,  her  eldest  son, 

and 
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1860. 


and  several  other  children,  Sarah  Carver,  in  exercise 
of  the  above-mentioned  power,  appointed  that  the  estates 
should,  from  and  after  her  decease,  remain  and  be  to  the 
use  of  Richard  Carver,  his  heirs  and  assigns  for  ever. 


By  an  indenture  of  release  dated  the  19th  of  July, 
1813,  grounded  on  a  lease  for  a  year,  after  reciUng, 
amongst  other  things,  the  last-mentioned  deed  of  ap- 
pointment, and  reciting  that  the  same  had  been  made  in 
pursuance  of  an  agreement  between  Daniel  Carver  and 
Sarah  his  wife,  and  Richard  Carver  that  the  estates 
should  be  forthwith  settled  upon  and  for  the  several 
uses,  trusts,  ends,  intents  and  purposes  thereinafter 
mentioned,  Richard  Carver,  in  pursuance  and  per- 
formance of  the  said  agreement,  conveyed  the  estates  to 
certain  trustees  to  hold  the  same,  subject  to  the  life 
estate  therein  of  Sarah  Carver,  to  the  use  that  Daniel 
Carver  and  his  assigns  should,  during  his  life,  receive 
out  of  the  rents,  issues  and  profits  of  the  estates,  for  his 
and  their  own  use  and  benefit,  a  yearly  rent-charge  of 
200/.,  payable  quarterly,  after  the  death  of  Sarah 
Carver,  with  the  usual  powers  of  distress  and  entry, 
and  subject  thereto  "  to  the  use  and  behoof  of  all  and 
every  or  such  one  or  more  of  the  children  of  the  said 
Daniel  Carver  on  the  body  of  the  said  Sarah  Carver 
his  wife  lawfully  begotten,  or  to  be  begotten,  for  such 
estate  or  estates,  in  such  manner  and  form,  aud,  if  more 
than  one,  in  such  parts,  shares  and  proportions,  and 
with,  under  and  subject  to  such  powers,  provisoes,  con- 
ditions, restrictions  and  limitations  over,  and  charged 
and  chargeable  with  such  annual  or  gross  sums  (such 
limitations  over  and  charges  to  be  for  the  benefit  or 
advantage  of  some  or  one  of  the  said  children)  as  they 
the  said  Daniel  Carver  and  Sarah  his  wife,  at  any  time 
or  times  during  their  joint  lives,  by  any  deed  or  deeds, 
8cc.,  or  as  the  said  Sarah  Carver  (in  case  she  should 

survive 


CASES  IN  CHANCERY. 

survive  the  said  Daniel  Carver,  but  not  otherwise)  at 
any  time  or  times  during  her  life,  by  any  deed  or  deeds^ 
&C.5  or  by  her  last  will  and  testament^  shall  direct,  limit 
or  appoint;"  and  in  default  of  appointment,  to  the  uses 
therein  mentioned. 

By  an  indenture  dated  the  26th  of  February,  1820, 
after  reciting  the  above-mentioned  instruments,  Daniel 
Carver  and  Sarah  his  wife,  in  exercise  of  the  power 
given  to  them  by  the  indenture  of  the  19th  of  July, 
1813,  appointed  that  after  the  decease  of  Sarah  Carver, 
the  Llwynypeod  estate  should  go  to  Richard  Carver  in 
fee ;  and  they  appointed  the  other  estates  comprised  in 
the  settlement  of  1807  (subject  to  Mrs.  Carver's  life 
estate)  to  others  of  the  children ;  at  the  same  time 
charging  the  different  estates  with  sums  of  money  for 
the  benefit  of  some  of  the  children,  partly  for  the  pur- 
pose of  making  provisions  for  those  children  to  whom 
no  estates  were  appointed,  and  partly  for  equalizing  the 
value  of  the  estates  appointed  to  the  different  children  to 
whom  estates  were  appointed.  By  the  same  deed  Mr, 
and  Mrs.  Carver  further  appointed  that  the  above-men- 
tioned annuity  or  rent-charge  of  200Z.,  secured  to  Daniel 
Carver  for  his  life,  should  be  borne  and  paid  by  the 
children  out  of  the  rents,  issues  and  profits  of  the  here- 
ditaments thereinbefore  limited  to  them,  in  the  propor- 
tions therein  mentioned.  And  it  was  further  provided, 
that  it  should  be  lawful  for  Daniel  Carver  and  Sarah 
his  wife,  during  their  joint  lives,  by  deed,  with  or  with- 
out power  of  revocation,  and  for  Sarah  Carver,  in  case 
she  should  survive  Daniel  Carver,  but  not  otherwise,  at 
any  time  by  deed,  with  or  without  power  of  revocation, 
or  by  her  last  will  and  testament,  to  revoke  the  appoint- 
ment thereinbefore  made  in  favor  of  the  children,  and 
to  declare  new  uses  of  the  property  in  favor  of  the 
childreni 

By 
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1860.  By  another  deed  dated  the  18th  of  July,  1826,  Mr. 

and  Mrs.  Carver^  after  making  some  slight  variations  in 
the  dispositions  made  by  the  appointment  of  1820,  did, 
subject  to  such  variations,  confirm  those  dispositions, 
and  the  several  directions,  limitations  and  appointments 
in  the  indenture  of  the  26th  of  February ,  1820,  con- 
tained, reserving  to  Mr.  and  Mrs.  Carver^  and  to  Mrs. 
Carver  in  the  event  of  her  surviving  her  husband,  a 
power  of  revocation  and  new  appointment  similar  to  that 
which  was  contained  in  the  appointment  of  the  26th  of 
February,  1820. 

Daniel  Carver  died  in  the  year  1827,  leaving  Sarah 
Carver  his  widow,  surviving  him,  and  she  never  married 
again. 

On  the  16th  of  May,  1829,  Mrs.  Carver  executed  a 
deed  of  that  date,  which  recited  the  deeds  of  the  26th  of 
February,  1820,  and  the  l8th  of  July,  1826,  and  re- 
cited that  authority  was  by  the  last-mentioned  deed  re- 
served to  Sarah  Carver  in  the  event  of  her  surviving 
Daniel  Carver  to  revoke  the  appointment  thereby  made, 
and  to  make  a  fresh  appointment  of  the  said  heredita- 
ments;  and  recited  the  death  of  Daniel  Carver;  and 
recited  that,  in  pursuance  of  the  powers  reserved  to  her 
for  that  purpose  in  and  by  the  said  several  deeds  of  ap- 
pointment, she  was  desirous  of  making  such  alterations 
therein  respectively  as  were  thereinafter  contained.  The 
deed-poll  then  proceeded  in  the  following  words  : — 

"  Now,  therefore,  these  presents  witness,  that  in  pur- 
suance, exercise  and  execution  of  the  power  or  autho^ 
rity,  powers  or  authorities,  given,  limited  or  reserved 
to  me  in  and  by  the  said  two  several  deeds  of  appoint- 
ment hereinbefore  mentioned,  or  either  of  them,  or  in  or 
by  the  several  indentures  therein  respectively  recited,  and 
by  force  and  virtue  tliereof,  and  of  all  and  every  other 

power 
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power  and  powers,  authority  and  authorities  whatsoever 
to  me  belonging,  in  me  vested,  or  me  thereunto  in  any 
wise  enabling,  I,  the  said  Sarah  Carver^  by  this  present 
deed  or  writing,  by  me  signed,  sealed,  &c.,  do  revoke 
and  make  void  so  much  of  the  first  hereinbefore  recited 
deed  of  appointment  as  directed,  that,  &c." 

The  alterations  made  by  this  deed  were  of  no  great 
importance,  and  did  not  affect  the  appointment  of  the 
Uwynypeod  estate  to  Richard  Carver.  After  making 
these  variations  in  the  previous  dispositions,  the  deed 
proceeded  as  follows  : — 

"  And  I  do  hereby  ratify  and  confirm  the  several 
directions,  limitations  and  appointments  in  the  first 
hereinbefore-recited  deed  of  appointment  contained,  ex- 
cept so  much  and  such  part  or  parts  thereof  as  hath  or 
have  been  revoked  or  altered  by  the  secondly  herein- 
before-recited deed  of  appointment,  or  by  these  presents ; 
and  I  also  hereby  ratify  and  confirm  the  several  direc- 
tions, limitations  and  appointments  in  the  secondly 
hereinbefore-recited  deed  of  appointment  contained,  ex- 
cept so  much  and  such  part  or  parts  thereof  as  hath  or 
have  been  revoked  or  altered  by  these  presents." 

This  deed  was  executed  and  attested  in  such  a  manner 
as  to  satisfy  the  requisitions  of  the  original  settlement  of 
1807,  as  well  as  those  of  the  later  deeds.  It  contained 
a  power  of  revocation  and  new  appointment,  but  Mrs. 
Carver  died  in  1842,  without  having  exercised  that 
power. 

On  5th  otJuly,  1856,  Richard  Carver  agreed  to  sell 
the  Uwynypeod  estate  to  Richard  Richards.  Before 
the  title  had  been- accepted  the  purchaser  died,  leaving  a 
will,  by  which  he  devised  his  residuary  real  estate  to 

the 
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1860,  the  Plaintiff  in  this  cause,  who  happened  also  to  bear  the 
name  of  Carver.  '  The  Plaintiff  filed  his  bill  to  have  the 
contract  specifically  performed,  and  the  purchase-money 
paid  out  of  the  personal  estate  of  Richard  liichards* 
The  executors  insisted  that  a  good  title  could  not  be 
shown.  The  Master  of  the  Rolls  made  a  decree  direct- 
ing a  reference  as  to  title.  The  Chief  Clerk  certified 
that  a  good  title  was  shown,  and  the  Master  of  the 
Rolls,  upon  an  adjourned  summons  to  vary  the  certifi- 
cate, came  to  the  same  conclusion  (a).  The  executors 
moved,  by  way  of  appeal,  to  discharge  his  Honor's  order, 
and  to  have  it  declared  that  a  good  title  had  not  been 
shown. 

Mr.  Selwyn,  Mr.  W.  D.  Lewis  and  Mr.  Lewin^  for 
the  Appellants. 

The  case  involves  two  questions:  whether  Mrs.  Car- 
ver  had  a  power  to  appoint,  as  she  is  alleged  to  have 
done,  and  whether,  if  she  had  such  a  power,  she  had  an 
intention  to  execute  it  without  reference  to  what  had 
been  done  in  the  meantime.  We  contend  that  she  had 
not  such  intention.  She  evidently  proceeded  in  the  be- 
lief that  all  which  had  been  done  was  valid,  and  there  is 
nothing  to  show  what  she  would  have  done  had  she 
known  it  to  be  invalid.  She  does  not  expressly  refer  to 
the  original  power ;  it  is  not  referred  to  at  all  unless  by 
force  of  the  general  words ;  and  supposing  the  previous 
appointments  to  be  valid,  which  she  treated  them  as 
being,  it  was  exhausted.  She  plainly  was  only  intend- 
ing to  exercise  the  derivative  powers  reserved  to  her  by 
the  previous  invalid  appointments,  and  to  modify  the 
interests  given  by  those  appointments.  The  death  of 
her  husband  cannot  vary  the  case ;  the  element  which 

made 
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made  the  former  appointments  bad  was  in  some  sense  1860. 
thereby  taken  away,  but  that  cannot  have  the  effect  of 
making  them  good,  ex  post  facto.  The  cases  do  not 
support  the  view  of  the  Respondents ;  Farmer  v.  Mar- 
tin (a) ;  Sug.  Pow,  (J) ;  Askham  v.  Barker  (c) ;  Jackson 
V.  Jackson  (d).  The  rule  laid  down  in  Sugden  on 
Powers  (e)f  goes  on  the  footing  that  the  donee  of  the 
power  is  aware  of  the  invalidity  of  the  previous  appoint- 
ments. Without  that  knowledge  the  donee  is  not  a  free 
agent.  The  Master  of  the  Rolls  proceeded  on  Wade 
v.  Paget  (/),  but  that  was  a  case  of  supplying  the  defec- 
tive execution  of  a  power,  and  does  not  at  all  govern  the 
present  case.  The  mere  intention  to  deal  with  the  pro- 
perty is  not  enough,  her  primary  object  not  being  to 
dispose  of  it,  but  merely  to  modify  the  previous  disposi- 
tions which  she  considered  to  be  valid.  She  could  not 
intend  to  exercise  a  power,  the  exercise  of  which  would 
assume  the  invalidity  of  all  that  had  been  done ;  Jackson 
V.  Jackson  (d).  The  title,  at  all  events,  is  doubtful,  and 
specific  performance  should  not  be  decreed;  Pyrkev. 
Wadding  ham  (g). 

Collier  v.  Jenkins  {k);  Blake  v.  Marnell{i)y  and  Bate- 
man  V.  Davis  (ft),  were  also  referred  to. 

Mr.  Roundell  Palmer  and  Mr.  Cotton^  in  support  of 
the  order  of  the  Master  of  the  Rolls. 

The  only  vice  in  the  original  appointments  was  the 
gift  of  an  annuity  to  the  father:  there  was  not  any 
bargain  between  the  younger  children  and  the  parent* 

At 

(a)  2  Sim.  502.  (/)  1  Bro,  C.  C.  363. 

(b)  Vol.  l,p.  443  (6M  ed,)\  (g)  10  Hare,  1. 
424  (7M«/.)  (/*)   Younge,295. 

(c)  12  Beav.  499.  (i)  2  Ball  ^  B,  35. 

(d)  1  Dru.  91,  120.  {k)  3  Madd.  99. 

(e)  Vol,  I,  p.  355  {7th  ed.) 
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1860. 


At  the  time  of  the  transaction  of  1829,  the  father  was 
dead,  so  that  the  annuity  was  out  of  the  way.  The 
donee  of  tlie  power  having  the  same  power  in  her,  what 
was  there  to  prevent  her  ratifying  the  previous  appoint- 
ments, from  which  all  the  invalid  parts  had  by  that  time 
been  eliminated.  She  would  have  done  the  same  thing 
if  she  had  been  told  that  the  former  instruments  were 
invalid,  for  the  deed  of  1829  shows  a  deliberate  inten- 
tion to  act  upon  what  had  been  done,  though,  the  pre- 
vious appointments  being  in  terms  revocable,  Mrs. 
Carver  must  have  been  perfectly  aware  that  she  was  at 
liberty  to  do  away  with  them  altogether.  It  cannot 
make  any  difference  whether  a  person  knows  that  a  pre- 
vious execution  of  a  power  is  invalid  or  not,  when  he 
knows  that  at  all  events  he  has  power  to  revoke  it.  Here 
Mrs.  Carver  shows  a  deliberate  intention  to  confirm  (he 
material  part  of  what  had  been  done :  she  unquestion- 
ably had  power  to  do  so;  and  it  is  unreasonable  and 
unnecessary  technicality  to  lay  so  much  stress  upon  the 
precise  mode  of  her  doing  what  she  had  a  clear  power  to 
do.  In  Farmery.  Martin,  the  father  who  had  made  the 
previous  invalid  appointment  had  not  purged  himself,  he 
retained  the  benefit  in  consideration  of  which  he  had 
made  the  former  appointment,  whereas  here  the  substan- 
tial vice  of  the  transaction  had  been  eliminated.  Similar 
observations  apply  to  the  case  of  Ashham  v.  Barker. 
The  appointment  here  was  right  in  form,  for  it  referred 
to  all  powers.  It  was  right  in  substance,  there  being  at 
the  time  no  illegal  purpose.  The  Court  is  inclined  to 
support  any  bond  fide  exercise  of  a  power  if  it  can,  as 
IS  shown  by  the  cases  where  the  invalid  part  of  an  ap- 
pointment has  been  rejected,  the  rest  being  supported; 
Crozier  v.  Crozier  (a) ;   Butcher  v.  Jackson  (J).     The 

Court 
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(6)  14  Sim.  441. 
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Court  does  not  go  into  nice  questions  how  far  the  donee        1860. 
of  the  power  may  have  been  influenced. 

A  sufficient  intention  on  the  part  of  the  wife  to  ex- 
ercise the  power  appears.  The  earlier  appointments 
were  voidable  in  equity,  but  the  donee  of  the  power  was 
not  bound  to  go  through  the  form  of  revoking  the  in- 
vah'd  appointment  of  the  legal  estate  when  she  had  the 
power  of  adding  to  it  a  good  equitable  estate,  and  has 
done  so.  The  deed  of  1820  indicates  a  feeling  that  the 
earlier  deeds  of  1813  were  not  sound,  and  that  of  1826 
refers  back  to  the  original  power.  There  being  no  fraud 
in  the  transaction  itself,  and  there  being  a  sufficient 
power,  all  that  is  necessary  is,  that  there  should  be  on 
the  face  of  the  instrument  a  sufficient  declaration  of  in- 
tention that  the  persons  shall  take  the  property.  As  to 
the  point  urged,  that  the  title  is  doubtful,  it  is  established 
by  Macqueen  v.  Farquhar{a),  and  Crreen  v.  PulsfordQ)\ 
that  the  mere  existence  of  circumstances  which  suggest 
a  suspicion  does  not  make  a  title  too  doubtful  for  specific 
performance  to  be  decreed.  Here  there  is  less  matter  of 
suspicion  than  in  Macqueen  v.  Farquhar^  for  we  posi* 
tively  show  that  no  person  not  an  object  of  the  power 
has  received  or  can  receive  anything.  What  groiuid  for 
suspicion  is  laid  ?  Nothing  can  be  alleged  but  that  the 
mother,  believing  the  invalid  appointment  to  be  valid, 
was  under  a  bias.  That  argument  might  have  had  some 
weight  if  the  invalid  appointment  had  purported  to  be 
irrevocable,  but  she  knew  that  she  had  power  to  revoke 
it  If  she  had  said  in  terms, ''  I  am  advised  that  the 
appointment  is  of  doubtful  validity,  but  I  wish  to  con- 
firm it  ;V  surely  that  would  have  been  good.  In  Green  v. 
Pulsford  the  circumstances  of  suspicion  were  far  stronger 
than  in  Macqueen  v.  Farquhar.    There  are  here  general 
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1860.  words  of  reference  to  all  powers  in  any  of  the  recited 
deeds^  so  that  the  power  in  the  deed  of  1807  is  included. 
Ifat  the  time  of  the  second  appointment  there  is  any  per- 
son enjoying  the  benefit  of  the  fraudulent  bargain,  there 
must  be  knowledge  that  the  first  appointment  is  im- 
peachable, otherwise  it  cannot  be  set  right ;  but  that  is 
not  the  case  here. 


Mr.  Leiffis  in  reply. 

Lord  St.  Leonards  says,  that  the  donee  of  the  power 
may,  ''on  discovering  the  error,**  make  a  new  appointment. 
Here  there  was  not  any  such  discovery.  An  impeach- 
able  appointment  is  not  a  simple  nullity ;  Askham  v. 
Barker  (a).  The  donee  here  acted  under  a  strong  moral 
pressure ;  she  had,  it  is  true,  a  power  to  revoke  as  sur- 
vivor, but  she  acted  under  the  belief  that  what  had  been 
done  was  valid,  and  so  did  not  exercise  an  independent 
volition  as  she  might  have  done,  if  told  that  the  prior  ap- 
pointment was  good  for  nothing.  The  deed  was  not 
framed  to  operate  as  an  exercise  of  the  original  power,  but 
if  it  was,  there  was  bias  enough  to  prevent  its  being  good 
in  equity.  It  could  not  be  a  confirmation,  there  being 
no  intention  to  confirm ;  Honner  v.  Morton  (J).  It  is 
against  principle  that  where  an  act  is  void  as  being  in 
fraud  of  a  power,  it  should  be  held  to  be  confirmed  by 
a  subsequent  act  done  without  knowledge  that  there  is 
anything  which  requires  confirmation. 

Mr.  Cotton  in  reply  upon  Honner  v.  Morton. 

In  Honner  v.  Morton  there  was  nothing  in  the  nature 
of  confirmation,  but  merely  a  recital  intended  to  give 
notice  to  the  purchaser  that  a  certain  incumbrance  had 
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been  executed,  and  that  if  it  was  valid  he  must  take  sub- 
ject to  it. 

Judgment  reserved. 


Carver 
Richards, 


The  Lord  Justice  Knight  Bruce. 

The  controversy  now  for  decision  in  this  cause  is  Mar.  23. 
upon  the  question  of  the  equitable  validity  or  equitable 
invalidity  of  a  deed  of  appointment  dated  the  1 6th  of 
May^  1829  concerning  a  real  estate  in  Caermarthenshire, 
which  was  executed  by  Mrs.  Sarah  Carver  after  the 
death  of  her  husband  Daniel  Carver,  who  died  in  the 
year  18S7.  There  is  no  fact  in  dispute  unless  so  far  as 
from  undisputed  facts  the  Appellants  draw  inferences 
which  the  Respondents  say  ought  not  to  be  drawn.  AH 
depends  on  the  true  meaning  and  effect  of  certain  deeds 
dated  respectively  in  1807,  1813,  1820,  1826  and  1829, 
and  the  effect  of  the  circumstances  mentioned  in  those 
deeds  or  in  some  of  them,  together  with  the  admitted 
death  of  Mrs.  Sarah  Carver,  which  happened  in  the 
year  1842.  The  deed  of  1829  is  that  which  at  the  out- 
set  I  mentioned  as  dated  the  16th  of  May  in  that  year. 
The  deeds  of  1813  are  two  in  number,  one  dated  the 
16th,  the  other  the  19th,  of  July.  There  are  two  deeds 
of  1826,  but  only  one  of  them  seems  at  present  important, 
that  namely  of  the  18th  of  July.  The  nature  and  cir- 
cumstances of  the  several  instruments,  so  far  as  it  can 
be  useful  now  to  state  them,  were  thus. — [His  Lordship 
here  stated  the  effect  of  the  several  instruments  parti- 
cularly mentioned  above.] 

The  Appellants  in  support  of  their  contention  for  the 
equitable  invalidity  of  the  deed  of  1829  have  stated  five 
propositions,  the  establishment  of  any  one  of  which,  they 
say,  is  destructive  of  the  equitable  validity  of  that  in- 
strument. 
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1860.  strument.  The  five  propositions  are  these : — First,  they 
allege  that  by  it  Mrs.  Sarah  Carver  ought  not  to  be 
deemed  to  have  executed  or  exercised  the  power  of  ap- 
RicHARDB.  pointment  which  the  settlement  of  1807  conferred  on 
her.  Secondly,  the  Appellants  assert  it  to  be  a  just  in- 
ference from  the  deeds  of  1813,  1820,  1826  and  1829, 
or  some  of  them  at  least,  but  especially  from  the  deed  of 
1829,  that  neither  when  Mrs.  Carver  determined  on 
executing,  nor  when  she  executed,  the  deed  of  1829,  did 
she  believe  or  consider  the  deeds  of  1813  and  1820  or 
any  one  of  them,  or  the  appointment  of  1826,  to  be  equi- 
tably invalid,  whereas  the  deeds  of  1813  and  the  appoint- 
ments of  1820  and  1826  respectively  had  in  truth  no 
validity  in  equity.  Thirdly,  the  Appellants  say  that  her 
mind  must  be  deemed  to  have  been  so  far  aCected  by 
the  instruments  of  1813  and  1820,  and  the  18th  oiJuly, 
1826,  that  in  making  the  appointment  of  1829  she  was 
not  sufficiently  a  free  agent  to  enable  her  to  execute  or 
exercise  duly  the  power  conferred  on  her  by  the  settle- 
ment of  1807.  Fourthly,  the  Appellants  say  that  the 
deed  of  1829  shows  itself  to  have  been  based  or  founded 
on  the  deeds  of  1813  and  1820,  and  the  18th  of  July, 
1826,  or  on  some  of  them,  and  is  therefore  in  equity  de- 
stroyed by  their  equitable  invalidity  ;  and  fifthly,  the 
Appellants  contend  that  the  deeds  of  1820  and  the  18th 
o{  July,  1826,  are  in  effect  wholly  or  partially  by  the 
terms  of  the  deed  of  1829  incorporated  in  it  and  so  far 
taint  it  that  it  must  on  that  ground  fail.  To  these  five 
propositions  which  in  a  sense  were  during  the  argument 
and  perhaps  might  be  now  reduced  to  four  or  three,  I 
proceed  to  address  myself. 

And  first,  as  to  the  first  proposition.  We  are  not,  I 
think,  bound  to  suppose  that  when  Mrs.  Carver  execnted 
the  deed  of  1829  she  had  forgotten  the  settlement  of 
1807,  or   its  general  nature,   for  of  the  existence  and 
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general  nature  of  that  settlement  she  must  be  considered  1860. 
to  have  been  in  the  year  1813,  when  she  executed  the 
appointment  of  the  16th  of  July  in  that  year,  well  aware. 
In  dealing  with  the  case  before  us  we  are,  in  my  opinion,  Richards. 
bound  to  attribute  to  her  that  recollection  in  and  through- 
out Max/i  18^,  especially  as  both  the  appointment  of 
1820  and  that  of  18:26  mention  the  settlement  of  1807 
specifically.  Then  is  the  language  of  the  appointment 
of  1829  consistent  with  ascribing  to  Mrs.  Sarah  Carver 
an  intention,  at  the  time  when  she  signed  sealed  and 
delivered  it,  that  it  should  operate  as  an  instrument  exer- 
cising and  executing  the  power  of  appointment  conferred 
on  her  by  the  settlement  of  1807?  I  think  that  it 
clearly  is  so.  But  ought  the  letter  of  the  deed  of  1829 
(so  viewed)  to  be  deemed  consistent  with  the  spirit  ?  I 
think  that  clearly  it  ought  to  be  so.  When  she  signed, 
sealed  and  delivered  that  deed  she  intended  certainly 
that  the  property  which  it  professed  to  deal  with  should 
be  held  and  enjoyed  conformably  to  the  apportionment 
and  limitations  to  which  by  reference,  by  confirmation, 
and  otherwise,  she  professed  by  that  deed  to  subject  it. 
But  from  the  infirmity,  the  thorough  and  obvious  in- 
firmity, of  the  deeds  of  1813  and  1830,  and  the  18th  of 
Juhfi  1826,  it  was  impossible  for  the  deed  of  1829  to 
effectuate  that  intention  unless  operating  as  an  appoint- 
ment under  and  by  force  of  the  power  conferred  on  her 
by  the  settlement  of  1807.  I  think,  therefore,  that  ac- 
cording to  the  spirit  equally  and  the  letter  of  the  deed 
of  1829  it  ought  to  be  treated  as  an  appointment  in  ex- 
ercise and  execution  of  that  power. 

It  is  true  that  the  recital  immediately  preceding  the 
operative  part  of  the  deed  of  1829,  refers  to  no  power 
except  those  of  1820  and  1826;  but  the  operative  part 
of  the  deed  of  1829  commences  thus:—"  Now,  there- 
fore, these  presents  witness,  that  in  pursuance,  exer- 
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I860.  cise  and  execution  of  the  power  or  authority,  powers  or 
authoritiesy  given,  limited  or  reserved  to  me  in  and  by  the 
two  several  deeds  of  appointment  hereinbefore  mentionedi 
or  either  of  them,  or  in  or  by  the  several  indentures 
therein  respectively  recited  ;**  and  proceeds  thus,  "  and 
by  force  and  virtue  thereof,  and  of  all  and  every  other 
power  and  powers,  authority  and  authorities  whatsoever 
to  me  belonging,  in  me  vested,  or  me  thereunto  in  any- 
wise enabling  ;*'  nor  do  I  see  why,  ut  res  pereat,  these 
words  should  be  departed  from.  The  appointments  of 
18^6  and  1820,  and  the  deeds  of  1813,  were  (it  needs  not 
be  ssid)  equitably  invalid,  because  the  deeds  of  1813  were 
made  under  an  arrangement,  under  a  bargain,  between 
the  appointee  Richard  Carver  and  his  fiather  and  mother, 
that  Richard  Carver  should  make  the  settlement  of  1813, 
which  gave  or  professed  to  give  to  his  father  a  certain 
degree  of  control  over  the  property,  and  a  beneficial  in- 
terest in  it ;  and  therefore,  of  course,  previously  to  the 
year  18S9,  the  power  conferred  on  Mrs.  Carver  in  1807, 
had  not  been  to  any  extent  whatever  e£fectually  exercised. 

Then,  as  to  the  Appellant's  second  proposition,  I  con- 
sider that  to  be  altogether  immaterial,  inasmuch  as  by 
the  terms,  the  express  language,  of  the  appointments  of 
1820  and  1826,  there  was  given  to  Mrs.  S<irah  Carver 
a  full  and  complete  power,  exercisable  by  deed  or  will 
after  her  husband*s  death,  if  she  should  survive  him,  of 
revoking  those  two  instruments  respectively.  She  was 
expressly  and  plainly  enabled  accordingly  to  deliver  her- 
self and  the  property  from  each  of  them  after  his  decease. 
It  is  true  that,  consistently  with  the  instruments  executed 
between  1807  and  1829,  she  could  not  after  the  year 
1813,  make  an  appointment  in  favor  of  a  child  of  a 
marriage  between  herself  and  any  other  person  than 
Daniel  Carver,  but  subject,  and  only  subject  to  that 
qualification,  she,  after  his  death,  had  merely  to  revdce 
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the  appointments  of  1820  and  1826,  in  order  to  obtain  1860. 
the  aame  power  of  appointment  under  the  deeds  of  1813, 
according  to  their  tenor,  as  she  had  under  the  settlement 
of  1807.  It  must  also  be  mentioned  that  the  annuity 
professed  to  be  conferred  on  him  by  the  settlement  of 
181S,  was  to  commence  not  before  her  death,  and  not  at 
all  if  she  should,  as  she  did,  survive  him ;  and  that  every 
interest  professed  to  be  conferred  by  the  deeds  of  1813 
and  1820,  and  the  appointment  of  1826  respectively, 
which  before  the  year  1829  had  not  wholly  ceased,  was 
an  interest  that  in  nature,  in  extent,  and  as  to  the  person 
or  persons  on  whom  it  was  professed  or  meant  to  be  con- 
ferred, or  for  whom  it  was  expressed  or  intended  to  be 
provided,  was  not  in  conflict,  but  was  consistent  and  in 
conformity  with  the  settlement  of  1807. 

As  to  the  Appellant's  third  proposition,  I  think  it  des- 
titute of  foundation ;  and  with  regard  to  the  fourth  and 
fifth,  I  consider  each  of  them  also  to  be  inaccurate  and 
to  fail.  I  am  of  opinion  that  it  was  competent  to  Mrs. 
Carver f  without  damaging  the  appointment  of  1829,  to 
refer  in  it  to  the  appointments  of  1820  and  1826,  or  either 
of  them,  for  the  purpose  of  describing  and  pointing  out 
through  that  reference  any  such  of  the  limitations  and 
provisions  contained  in  those  instruments,  or  either  of 
them,  as  in  1829,  she  wished  to  stand  and  have  effect, 
80  far,  at  least,  as  those  limitaticms  and  provisions  were 
authorized  by  the  settlement  of  1807  (considered  as  not 
affected  by  any  instrument  intermediate  -between  1807 
and  1829).  Now  it  is  plain  and  clear,  as  I  understand 
the  matter,  that  every  interest  which  the  appointment 
of  1829  created,  or  professed  or  purported  to  confer 
(whether  by  confirmation,  or  reference  or  otherwise), 
was  an  interest  which  the  settlement  of  1807  authorized 
Mrs.  Carver  to  create  or  confer;  for  if  the  appoint- 
ment of  1829  literally  taken  may  be  said  to  confirm 
P  P  2  Daniel 
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1860. 

Carver 

V. 

Richards. 


Daniel  Carver^s  annuity,  and  the  joint  power  or  joint 
powers  professed  to  be  conferred  on  him  and  herself^ 
that  is,  I  think,  merely  nothing,  inasmuch  as  Daniel 
Carver  was  then  dead,  and  his  annuity,  therefore,  which 
had  never  come  into  possession,  could  never  arise.  - 
Consequently  I  am  of  opinion  that  the  appointment  of 
1829  does  not  transgress  or  exceed  the  power  given  to 
her  by  the  settlement  of  1807,  and  there  is,  in  roy  judg- 
ment, no  ground  for  supposing  that  in  making  the  dis- 
positions contained  (whether  by  way  of  confirmation,  or 
reference  or  otherwise)  in  th^  deed  of  1829,  Mrs.  Car- 
ver was  not  in  every  sense  a  free  agent,  or  had  any  un- 
fair or  improper  motive,  or  was  actuated  by  any  unfair 
or  improper  reason,  or  that  she  would  not  have  made 
dispositions  the  same  in  substance  and  effect  if  all  or 
any  one  or  more  of  the  instruments  dated  between  1807 
and  1829  had  never  existed.  She  must  be  taken  to 
have  known  in  and  throughout  the  years  1828  and  1829 
that  her  husband  having  died,  she  was,  at  least  from  the 
time  of  his  death,  certainly  and  clearly  authorized,  en- 
titled and  able  substantially  and  in  effect  to  exercise  the 
power  conferred  on  her  by  the  settlement  of  1807,  as 
fully  and  freely  as  if  none  of  the  instruments  of  1813 
and  1820,  nor  the  appointment  of  1826,  had  ever  ex- 
isted— subject  only  to  this,  that,  by  those  instruments, 
if  valid,  she  was  prevented  from  making  any  appoint- 
ment in  favor  of  any  child  of  a  marriage  between  herself 
and  any  other  husband  than  Daniel  Carver.  But  die 
appears  never  to  have  had  any  other  husband  than 
Daniel  Carver,  and,  as  I  collect,  her  age  at  the  time  of 
his  death,  rendered  it,  if  not  impossible,  at  least  highly 
improbable,  that,  in  the  event  of  her  marrying  after- 
wards, she  should  have  a  child :  nor  perhaps  is  it  imma- 
terial to  remember  the  power  of  revocation  which  the 
deed  of  1829  gave  or  reserved  to  her,  or  the  fact  that 
there  were  at  least  seven  children  of  Mrs.  Carver  living 
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in  1820,  and  probably  in  and  throughout  1829  also. 
My  conclusion  as  to  this  particular  controversy  is  that 
of  the  Master  of  the  Rolls,  although  it  relates  to  a 
point  of  title  between  vendor  and  purchaser. 

The  Lord  Justice  Turner. 
I  agree  in  the  conclusion  at  which  my  learned  Brother 
and  the  Master  of  the  Rolls  have  amvcd  in  this  case. 
It  cannot  I  think  be  doubted,  that  the  deed  of  1829 
operated  as  an  exercise  of  the  powers  reserved  by  the 
deeds  of  appointment  which  were  made  in  exercise  of  the 
power  created  by  the  deed  of  1813,  or  that  the  power 
created  by  the  last-mentioned  deed  was  not  well  created, 
but  it  can,  I  think,  be  as  little  doubted  that  the  deed  of 
1829  operated  also  as  an  exercise  of  the  power  created 
by  the  deed  of  1807,  for  the  deed  of  1829  professes  to 
be  made  in  exercise  of  every  power  enabling  Mrs.  Carver 
to  make  the  appointment  yrhich  is  made  by  it;  and  so 
far  from  there  being  anything  on  the  face  of  the  deed  to 
restrain  the  operation  of  the  general  words  referring  to 
all  powers  enabling  Mrs.  Carver  to  make  the  appoint- 
ment, the  deed  expressly  refers  to  the  powers  contained  in 
the  deeds  recited  in  the  deeds  of  1820  and  1826,  the  former 
of  which  deeds  recites  the  deed  of  1807.  It  is  impossible, 
therefore,  as  it  seems  to  me,  to  treat  the  deed  of  1829 
otherwise  than  as  made  in  exercise  of  the  power  created 
by  the  deed  of  1807,  as  well  as  of  the  powers  created  by 
the  deeds  of  1820  and  1826.  The  case,  therefore,  as  I 
view  it,  resolves  itself  into  this  point — whether  the  ap- 
pointment made  under  the  power  well  created  by  the 
deed  of  1807,  ought  to  be  held  bad,  because  it  is  mixed 
up  with  an  appointment  made  under  the  powers  badly 
created  under  the  deed  of  1813,  and  I  am  of  opinion  that 
it  ought  not.  It  is  not  necessary  to  say,  nor  do  I  mean 
to  say,  that  an  appointment  made  under  a  power  well 
created  may  not,  in  some  cases,  be  held  bad,  if  made 
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1860.  also  under  a  power  which  is  badly  created.  What  is 
vitious  may  so  far  predominate  over  what  is  good^  or  the 
vitious  and  the  good  may  be  so'  mixed  together,  that  the 
Court  cannot  give  efiect  to  the  one  and  reject  the  other; 
but  I  think  it  is  the  duty  of  the  Court  to  reject  what  is 
vitious  and  to  maintain  what  is  good,  if  it  can  properly 
be  done.  The  Court,  as  I  apprehend,  is  bound  in  soch 
cases  to  look  to  the  intention  of  the  party  executing  the 
power,  and  to  give  effect  to  that  intention,  if  it  is  not 
influenced  by  improper  tnotives.  In  this  case,  so  far  as 
the  appointment  of  1839  rests  upon  the  power  created 
under  the  deed  of  1813,  it  is  vitious,  not  by  reason  of 
any  improper  motive  influencing  the  appointment,  but 
by  reason  only  of  the  power  to  make  the  appointment 
having  been  badly  created.  The  motive  for  acting  upon 
the  invalid  powers  created  under  the  appointment  of 
1813,  rather  than  upon  the  valid  power  created  under 
the  deed  of  1807,  was  at  an  end.  The  argument  that 
Mrs.  Carver  may  have  been  influenced  by  what  had  been 
done  under  the  invalid  powers  is  merely  speculative. 
Her  intention  was  to  distribute  the  property  in  the 
manner  pointed  out  by  the  deed  of  1829,  and  I  think 
what  is  vitious  in  her  mode  of  carrying  out  that  intention 
is  so  far  separable  from  what  is  good,  that  her  intention 
must  prevail.  I  am  of  opinion,  therefore,  that  this  appeal 
must  be  dismissed. 
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I860. 


WRIGHT  V.  CHARD. 
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March  22,  26. 


HIS  was  an  appeal  by  the  Defendant  Chard  from     Before  The 
a  decree  of  Vice- Chancellor  Kindersley  which 
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directed  an  account  of  rents  against  him.  On  the  death 

of  the  tenant 
mi  •  '111  I     •      1  •  1  for  life  of  an 

1  he  estate  m  question  had  been  devised  in  settlement  estate  in  1849, 

by  Sir  Thomas  Samwell,  who  died  in  1779.     Upon  his  tl>e  estate,  ac- 
,  .  .        .  ,  .    cording  to  one 

death,  the  ultimate  reversion  in  fee  descended  upon  his  view  of  the 

coheiresses Millicent  Droughty  Maria  Langham,  Frances  ^^^f\\^^i^^ 

Ann  Langham  and  Phillis  Langham  ;  and  on  the  death  posing  of  it, 

oi  Maria  Langham  intestate  and  without  issue  in  1793,  q  as  trustee 

it  became  vested  in  Millicent  Drought,  Frances  Ann  ^^r  Mrs.  r., 

according  to 

Langham  and  Phillis  Langham  as  coparceners.  another  view  it 

devolved  upon 

W.,  a  lunatic, 

Millicent  Drought  married,  and  died  in  1808,  upon  the  committee 

which  her  share  in  the  reversion  devolved  upon  her  son  ^^  Crma. 

Thomas  Fuller  Drought  SamwelL  Mr.  and  Mrs. 

V.  entered  into 
occupation  of 

Phillis  Langham  died  in   1828,  and  Frances  Ann  f^^  ""^  ^]^t^^ 

tate,  and  C/.  re* 

Langham  in  18«30.     Each   made  a  will   devising  her  ceived  the 
share  in  the  reversion  to  Frances  Drought  and  Juliana  JeJll^indcr^nd 
Drought  for  their  lives  and  the  life  of  the  survivor,  with  paid  them  over 
remainder  (after  certain   intermediate  limitations  which  ^m,  f^\\  notice 

failed  of  taking  effect)  "  to  the  right  heirs  of  Sir  Thomas  *^at  the  per- 

sons  who 
Samwell  by  Mary,  the  daughter  of  Sir  Gilbert  Clarke,  would,  accord- 
forever.^  ingtothe 

second  view  of 
the  construc- 

The  above-named  Thomas  Fuller  Drought  Samwell  tion,  become 

•^  entitled  on  the 

was  death  of  W. 
intended  to 
assert  their  title.  W.  died  in  1851.  A  bill  was  afterwards  filed  in  1856  by  WJs 
personal  representative  to  compel  C  to  account  for  the  rents  received  by  him.  Held, 
that  whether  C,  if  he  had  not  been  committee  of  the  lunatic,  would  have  been  liable 
so  to  account  or  not,  his  having  filled  that  position  made  him  clearly  liable  so  to 
account. 
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1860.       was  ihe  last  tenant  for  life  under  Sir  Thomas  SamwelCs 
TT^'"'^       will;  and,  upon  his  death  in   1843,  the  reversion  came 

WRIGHT  .  .  1.      1  1.      .        «   .  1  .11    1         . 

V.  into  possession,  all  the  estates  limited  by  the  will  havmg 

Chard.  determined  or  failed.  TJpon  the  death  of  Thomas  Fuller 
Drought  Samwell,  Frances  Drought  and  Juliana 
Drought  entered  into  possession  of  the  two-thirds  de- 
vised by  the  wills  of  the  Misses  Langham.  Frances 
survived  Juliana,  and  died  in  1840. 

Upon  the  death  of  Frances  Drought,  the  question 
arose, — what  was  the  effect  of  the  ultimate  limitation  in 
the  wills  of  the  Misses  Langham?  Assuming  it  to  have 
amounted  to  a  devise  in  fee,  then,  at  the  death  of  Frances 
Drought,  the  two  thirds  of  the  estate  which  were  de- 
vised by  those  wills  devolved  (by  means  of  intermediate 
steps  which  need  not  be  specified),  upon  the  Defendant 
Chard,  upon  trust  for  Mrs.  Vernon  for  life,  for  her  sepa- 
rate use ;  and  after  her  death  upon  the  other  trusts  de- 
clared by  a  will  under  which  they  became  vested  in  him. 
If,  qn  the  other  hand,  the  ultimate  limitation  in  the  wills 
of  the  Misses  Langham  created  a  quasi  estate  tail  as  in 
MandeviWs  Case  (a),  the  result  was,  that,  upon  the 
death  of  Frances  Drought,  Atherton  Watson  became 
tenant  in  tail  in  possession  of  these  two  thirds.  He  had 
been  found  a  lunatic,  and  the  Defendant  Chard  was  the 
committee  of  his  estate.  Atherton  Watson  died  in  1851 
without  issue. 

During  the  interval   between  the  deaths  of  Frances 

Drought  and  Atherton    Watson,   Chard   received    the 

rents  of  two -thirds  of  the  estate,  except  a  part  of  it,  of 

which  Mr.  and  Mrs.  Vernon  were  in  actual  possession, 

and  with  full  notice  of  the  question  as  to  the  title,  and 

that  the  persons  who,  on  the  supposition  that  an  estate 

tail 
(a)  Co.  Lilt.  20  b. 
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tail  had  been  createil,  would,  on  the  death  of  A I  her /on        18G0. 
Watson  without  issue,  become  entitled  in    possession, 
were  prepared  to  enforce  their  claims,  he  paid  these  rents 
over  to  Mrs.  Vernon. 

In  185S  the  Plaintiff,  who  had  become  entitled  to  one 
moiety  of  the  two-thirds  devised  by  the  Misses  Langham 
(assuming  the  ultimate  limitation  to  have  created  an 
estate  tail),  filed  his  bill  to  establish  his  title.  On  the 
18th  oi  August,  1854*,  Vice-Chancellor  Kindersley  made 
a  decree  in  his  favor,  Wright  v.  Vernon  (a) ;  and  it  was 
affirmed  on  appeal  by  the  House  of  Lords  (J). 

The  Plaintiff  then  having  taken  out  administration  to 
the  estate  of  Atherton  Watson,  filed  his  bill  in  this  suit 
in  1856,  against  Chard  and  Mr.  and  Mrs.  Vernon,  seek- 
ing to  have  an  account  of  the  rents  received  during  the 
life  of  Atherton  Watson,  and  to  make  both  Chard  and 
the  separate  estate  of  Mrs.  Vernon  (who  had  other  pro- 
perty settled  to  her  separate  use)  liable  for  them.  Vicc- 
Chancellor  Kindersley  (c)  dismissed  the  bill  with  costs 
as  against  Mr.  and  Mrs.  Vernon,  so  far  as  it  sought  to 
charge  Mrs.  Vernon  s  separate  estate,  but  directed  an 
account  of  rents  against  Chard,  and  charged  Mr.  Fer- 
non  with  an  occupation  rent  for  that  part  of  the  property 
which  he  had  occupied  during  the  life  of  Atherton 
Watson,     No  further  direction  was  given  as  to  costs. 

CJiard  appealed  against  this  decree  so  far  as  it  affected 
bim. 

Mr.  Glasse  and  Mr.  Smythe  for  the  Plaintiff,  in  sUp* 
port  of  the  decree. 

Chard 
(a)  2  Drew.  439.  (r)  4  Drew,  673. 

{h)  7  H.of  Urd$  Cas,  35. 
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Chard  stood  in  the  position  of  a  quasi  trustee  for  the 
lunatic^  and,  with  full  notice  of  the  question  as  to  the  title, 
received  the  rents  of  what  is  now  conclusively  settled 
to  have  been  the  lunatic's  property.  Under  these  cir^ 
cumstances,  he  cannot  now  be  heard  to  say  that  he  re- 
ceived the  rents  otherwise  than  on  behalf  of  the  lunatic, 
and  he  is  clearly  liable  to  account. 

Mr.  Baily  and  Mr.  Renshaw  for  the  Appellant. 

If  the  Appellant  had  not  been  committee  of  the  lunatic, 
this  would  have  been  a  clear  case  of  adverse  possession 
against  the  lunatic.  Chard  was  holding  two-thirds  of 
the  estate  on  behalf  of  Mrs.  Vernon ^  and,* as  her  trustee, 
Atherton  Watson  would  have  had  no  remedy  against  him 
but  by  ejectment  and  an  action  for  mesne  profits ;  and  no 
ejectment  having  been  brought  in  Atherton  WatsofCs 
lifetime,  no  action  for  rents  received  in  his  lifetime  could 
be  brought  at  all,  unless  perhaps  under  3  &  4  Will  4^ 
c.  4^,  s.  %  and  the  period  limited  by  that  section  expired 
without  any  proceeding  being  taken.  There  is  no  autho- 
rity in  support  of  the  view  that  the  representatives  of  a 
deceased  person  who  has  been  out  of  possession,  and 
has  not  brought  ejectment,  can  maintain  an  action  for 
mesne  profits.  There  would  therefore  be  no  right  at 
law.  The  fact  of  Chard's  being  committee  will  not,  we 
submit,  induce  a  Court  of  Equity  to  interfere.  Chard 
held  under  a  legal  title  adverse  to  that  of  AtherUm 
Watson^  and  was  in  adverse  possession.  The  demand  is 
purely  legal,  and  is  bad  at  law.  •  An  account  of  rents  is 
usually  restricted  to  the  time  since  the  filing  the  bill; 
Hichs  V.  Sallitt  (a) ;  Thomas  v.  Thomas  (6) ;  and  so 
here  ought  not  to  be  directed  at  all. 

A  reply  was  not  called  for. 

Th 
(fl)  3  Be  G.,  M.  4-  G.  801.  (6)  2  IC.  «•  J.  79* 
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The  Lord  Justice  Knight  Bruce.  1860. 


Except  as  to  the  question  of  costs,  a  point  on  which  Wright 
Mr.  Olasse  is  entitled  to  be  heard,  the  decree  appears  to  Cha'rd. 
nie  right ;  so  plainly  right  that  in  one  sense  in  which  the 
expression  '^  undefended  cause"  is  used,  this  is  in  my 
judgment  an  undefended  cause.  Perhaps  I  should  have 
thought  the  decree  right  as  regards  the  account,  if  Mr. 
Chardf  instead  of  being  the  committee  of  the  lunatic's 
estate,  had  been  a  stranger ;  but  considering  the  union  of 
characters  in  him,  the  propriety  of  the  decree  appears  to 
me  not  open  to  any  serious  argument.  So  far  as  regards 
the  account  the  decree  will  be  affirmed,  and  the  Appel- 
lant will  be  ordered  to  pay  the  costs  of  the  appeal. 
Whether  any  variation  ought  to  be  made  in  the  decree 
as  to  the  question  of  costs  is  a  point  on  which  Mr. 
Olasse  will  be  heard. 

The  Lord  Justice  Turner. 

In  disposing  of  this  case  I  adopt  the  language  of  Lord 
JEMon  in  Pulteney  v.  Wairenia)^  "  If  I  was  obliged  to 
tlecide  whether  this  claim  could  be  supported  upon  the 
general  principle,  I  should  wish  to  hear  the  case  further 
argued  before  I  should  venture  to  introduce  a  new  de- 
cision upon  this  subject.  But  I  am  relieved  from  that 
by  the  special  circumstances  of  this  case,  which  makes  it 
unnecessary  to  decide  upon  the  general  principle."  I 
therefore  do  not  enter  upon  the  question  whether  there 
is  any  right  to  recover  against  Mr.  Chard  in  equity  in- 
dependently of  the  particular  position  in  which  lie  stood, 
but  considering  his  position,  I  have  no  doubt  thai  be  is 
liable  to  be  called  upon  to  account  here.  The  proposition 
that  where  there  is  a  legal  right  there  is  no  remedy 
beyond  the  remedy  at  law  is  generally  true,  but  that  rule 

does 
(a)  6  Ve$,  72,  89. 
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I860.  does  not  apply  to  a  case  like  the  present.  Where  the 
circumstances  of  a  case  are  such  as  to  bring  it  within 
the  jurisdiction  of  a  Court  of  Equity,  it  does  not  follow 
because  the  remedy  at  law  is  gone,  that  the  equitable 
remedy  is  also  gone.  Here  Mr.  C/iard  filled  two  cha- 
racters ;  he  united  in  himself  two  different  titles,  that  of 
committee  of  the  lunatic's  estate,  and  that  of  trustee  for 
Mrs.  Vernon,  and  he  took  upon  himself  to  decide  to 
which  he  would  give  the  preference.  He  decides  erro- 
neously :  is  that  erroneous  decision  to  alter  the  rights  of 
the  parties?  He  was  wrong  in  taking  upon  himself  to 
decide  the  question,  and  he  must  bear  the  consequences 
of  his  erroneous  decision.  The  Respondent  must  have 
his  costs  of  the  appeal ;  but  as  to  the  costs  before  the 
Vice-Chancellor  we  will  hear  a  reply. 

Mr.  Olasse,  in  reply. 

Mr.  Chard  has  throughout  taken  upon  himself  to  act 
for  Mrs.  Vernon,  and  against  the  lunatic,  and  there  is  no 
reason  why  the  costs  should  not  follow  the  result.  The 
suit  has  been  made  necessary  by  his  choosing  to  decide 
a  question  against  a  person  towards  whom  he  stood  in  a 
fiduciary  position. 


The  Lord  Justice  Knight  Bruce. 

With  as  much  confidence  as  any  one  can  feel  when 
differing  from  so  eminent  a  Judge  as  the  Vice-Chan- 
cellor  Kindersley,  I  think  that  Mr.  Chard  must  pay  the 
Plaintiff's  costs,  except  so  far  as  they  have  been  in- 
creased by  his  endeavour  to  charge  the  separate  estate  of 
Mrs.  Vernon. 

The  Lord  Justice  Turner  concurredi 
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PEARCE  V.  LINDSAY. 

Jpril  19. 

npH  IS  was  a  motion  by  way  of  appeal  from  the  decision    Before  The 

of  Vice-Chancellor  Wood,  reported  in  Mr.  John-     chaZelior 

son's  Reports  (a),  declaring  that  in  taxing  the  costs  of        ^o»'> 

suit  as  between  party  and  party  two  only  of  the  three      and  The 

counsel  retained  by  the  Plaintiffs  upon  the  hearing  of  the    ^^^^  •^"■' 

appeal  in  this  case  could  be  allowed,  and  referring  it  rpi^g  general 

back  to   the   Taxing  Master  to  review  his  certificate  ™^^»  ^^**  "P***^ 

....  n  t       t  1  taxation  of 

allowing  the  costs  of  the  three  counsel.  cosu  as  be- 

tween  party 
and  party,  the 
At  the  original  hearing  the  Plaintiffs  appeared  by  two  briefs  of  mora 

counsel,  but  on  the  Defendants'  appealing,  the  Plaintiffs  cou'J^j[Jai,aii 
retained  an  additional  queen's  counsel,  and  before  the  notbcal- 
Taxing  Master  it  was  submitted  on  behalf  of  the  Plain-  inflexible, 
tiffs,  that  the   examinations   and  depositions   taken   in 
chambers  under  the  decree  had  increased  so  much  the 
bulk  of  the  evidence  which  it  became  necessary  to  sub- 
mit to  the  Court  of  Appeal,  that  this  addition  waa  re^ 
quisite  for  the  purposes  of  justice. 

The  Taxing  Master  acceded  to  this  view,  and  by  his 
certificate  allowed  the  costs  of  the  three  counsel  retained 
by  the  Plaintiffs  on  the  appeal,  stating  that,  on  the 
ground  of  the  peculiar  difficulty  and  importance  of  the 
case  and  the  bulk  of  the  pleadings  and  evidence  before 
the  Court  upon  the  appeal,  he  considered  that  the  case 
was  one  in  which  an  exception  might  properly  be  made  to 
the  general  rule  allowing  the  costs  of  two  counsel  only, 
laid  down  in  Smith  v.  The  Earl  of  Effingham  (&). 

xMr. 
(rt)  Page  702.  (b)  10  Beuv.  378. 
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1860.  Mr.  W.  M.  James  and  Mr.  E.  R.  Turner  in  support 

of  the  appeal  motion. 

There  is  no  such  rule  as  that  supposed  to  have  been 
laid  down  in  Smith  v.  Effingham  (a),  but  it  is  altogether 
matter  of  discretion  whether  the  costs  of  two  or  more 
counsel  should  be  allowed.  If,  however,  the  rule  be 
held  to  exist,  it  is  not  an  inflexible  rule,  admitting  of  no 
exception.  All  the  authorities  in  which  the  rule  is 
referred  to  as  existing  adroit  that  it  is  open  to  exception 
on  the  ground  of  the  nicety  and  difficulty  of  the  ques- 
tion to  be  deterroined,  the  bulk  of  the  pleadings  and 
evidence  in  the  cause,  or  for  other  reasons ;  7!&«  Mid" 
land  Railway  Company  v.  Brown  (J);  Davis  v.  2Tle 
Earl  of  Dysart  (c).  In  taxing  the  costs  of  an  appeal 
before  the  House  of  Lords,  the  costs  of  three  counsel 
are  allowed  where  the  nature  of  the  case  renders  it 
proper  to  retain  three  counsel,  although  two  only  are 
allowed  to  address  the  House. 

Mr.  G.  M.  Giffard  and  Mr.  J?.  Cox  for  the  De- 
fendants. 

Wherever  the  cause  has  been  a  contested  one,  and 
the  costs  have  been  taxed  as  between  party  and  party, 
three  counsel  have  been  invariably,  with  one  single 
exception,  disallowed.  The  question  upon  taxation  of 
costs  as  between  party  and  party  is,  whether  the  party 
who  fails  ought  to  pay  more  costs  than  have  been  neces- 
sarily incurred  by  his  opponent.  Without  going  the 
length  of  saying  that  there  may  not  be  cases  in  which  a 
party  might  be  allowed  the  costs  of  more  than  two 
counsel,  the  general  rule  is  not  to  allow  them,  and  that 
rule  would  appear  to  be  applicable  upon  an  appeal,  even 

more 

(fl)  10  B«w.  378.  (c)  21  Beav,  124. 

(b)  10  Hare  J  App,  xliv. 
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more  than  upon  an  original  hearing,  because  the  counsel  1860. 
may  be  supposed  to  be  then  more  familiar  with  the 
details  of  the  case ;  Attorney-General  v.  Munro  (a). 
The  single  instance  in  which  an  exception  to  the  general 
rule  was  made  is  in  Carter  v.  Barnard  {h\  but  in  that 
case  the  counsel  who  drew  the  pleadings  had  become  a 
queen's  counsel  before  the  hearing  of  the  cause,  and  it 
was  considered  necessary  to  retain  him  at  the  hearing. 
There  is  no  such  ingredient  in  the  present  case,  and 
the  mere  bulk  and  volume  of  the  pleadings  and  evidence 
has  been  held  not  to  be  a  sufficient  ground  of  itself  for 
a  departure  from  the  general  rule ;  Green  v.  Briggs  {c). 
The  reason  why  the  rule  is  different  from  that  which 
prevails  in  Courts  of  Law  is  that  in  Courts  of  Equity 
there  is  no  jury.  It  is  submitted  that  the  Vice-Chan- 
cellor's conclusion  is  the  right  one,  and  that  if  two 
counsel  were  deemed  sufficient  at  the  original  hearing, 
they  must  also  be  considered  sufficient  on  the  appeal, 

Mr,  W.  M.  James  in  reply. 

The  Lord  Chancellor. 

There  is  no  doubt  that  the  general  rule  is  to  allow 
only  two  counsel  as  between  party  and  party,  but  the 
question  is,  whether  that  rule  is  an  inflexible  one ;  and 
those  who  affirm  that  the  Taxing  Master  did  wrong 
in  allowing  three  counsel,  ought  to  prove  it  to  be  in- 
flexible and  without  any  exception.  Now  instead  of 
that,  in  each  and  every  one  of  the  authorities  cited  it  was 
allowed  that  there  may  be  an  exception.  It  was  so  in 
Smith  V.   The  Earl  of  Effingham  (d)  \  The  Attorney-^ 

General 

(o)  1  Mac.  4  G.  213  ;  1  Hull  (r)  7  Hare,  279. 

4r  TwclU,  457.  {d)  10  Beav.  378. 

(6)  16  Sim.  157. 
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18f)0.        General  v.  Munro  (a) ;   The  Midland  Railway  Company 
V.  Brown  (6)^  and  other  authorities  cited. 

That  being  so^  instead  of  being  proved  that  the  rule 
admits  of  no  exception,  it  is  allowed  that  the  autho- 
rities say  there  may  be  an  exception.  It  would  be  very 
unreasonable,  I  think,  if  there  might  not  be  an  exception, 
because  there  are  cases  in  which  justice  could  not  be 
done,  in  which  the  Court  would  not  have  the  proper 
assistance  which  it  has  a  right  to  expect,  with  two 
counsel  however  learned.  Upon  the  hearing  of  the 
appeal  in  this  case  the  evidence  extended  over  7,050 
folios  selected  from  a  larger  mass  of  evidence.  That 
evidence  is  very  conflicting,  consisting  of  a  correspon- 
dence carried  on  for  years,  and  of  extracts  from  the 
books  of  the  contending  parties,  having  reference  to  the 
various  important  questions  involved  in  the  suit.  One 
of  those  questions  has  been  argued  before  us  to-day, 
and  upon  it  wc  have  taken  time  to  consider  our  judg- 
ment. If  there  is  any  case  in  which  an  exception  to  the 
rule  should  be  allowed,  it  is  this.  The  only  argument 
urged  against  it  has  been  that^tlie  Plaintiffs  were  content 
with  two  counsel  upon  the  argument  below.  But  surely 
that  objection  cannot  be  allowed  to  prevail.  We  do 
not  know  for  what  reason  not  more  than  two  counsel 
were  then  employed,  nor  what  effect  the  severe  labour 
they  undertook  may  have  produced  upon  them.  We  must, 
I  think,  dismiss  from  our  consideration  the  circumstance 
of  there  having  been  only  two  counsel  employed  below. 
Upon  the  appeal  we  have  heard  three  counsel  on  each 
side,  and  in  my  opinion  with  great  advantage.  My 
^  conclusion,  therefore,  is  that  the  Taxing  Master's  cer- 
tificate was  right. 

The 

(a)  1  Mac.  4-  G,  213 ;  1  //.  (b)  10  Hare,  App.  xlh. 

4  r.  457. 
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Hie  Lord  Justice  Knight  Bruce. 

I  also  think  the  counsel  employed  upon  the  original 
hearing  were  overweighted. 

The  Lord  Justice  Turner. 

I  agree  with  what  has  been  said,  but  with  the  anxious 
desire  that  it  should  still  be  borne  in  mind  that,  as  a 
general  rule,  the  costs  of  two  counsel  only  should  be 
allowed,  and  that,  before  the  costs  of  three  are  allowed, 
it  should,  in  each  case,  be  clearly  shown  to  have  been 
essentially  necessary,  for  the  purpose  of  doing  justice 
between  the  parties  at  the  hearing  of  the  cause,  that 
three  counsel  should  be  employed. 

Mr.  W.  M.  James  asked  for  the  costs  of  the  original 
appeal  from  the  decision  of  the  Taxing  Master. 

7%«  Lord  Justice  Turner. — I  think  the  costs 
below  should  be  given. 

The  Lord  Chancellor. — I  agree. 
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CONYBEARE  v.  THE  NEW  BRUNSWICK  AND 
Fth  27  28  29.  CANADA  RAILWAY  AND  LAND  COMPANY, 
lf«ir.  i,  2',  6.*      LIMITED. 

April  26. 

Before  The     npHIS  was  an  appeal  by  the  Plaintiff  from  a  decree  of 
"thj'e*."**  Vice-Chancellor  Stuart  disniissing  his  bill,  which 

The  Plaintiff  was  filed  for  the  purpose  of  setting  aside  a  purchase 
SpurJhlii^g  «»''«  by  him  of  200  class  (A)  shares  m  the  New  Bruns- 
from  the  direc-  toick 

ton  of  a  colo- 
nial company 

some  forfeited  shares,  applied  at  the  office  for  information  about  the  company.  Grants 
of  land,  appearing  on  the  face  of  them  to  be  absolute,  had  been  made  by  the  colonial 

fovernment  to  the  company.  The  secretary  showed  these  grants  to  the  Plaintiff,  and 
anded  him  the  last  two  reports  of  the  company,  both  of  which  proposed  dealing  with 
the  land  in  a  way  which  assumed  it  to  belong  absolutely  to  the  company.  An  act 
had  been  passed  containing  a  clause  defeating  the  title  of  the  company  to  the  land,  If 
the  railway,  which  was  still  unfinished,  was  not  completed  by  a  given  time.  There  was 
some  question  whether  later  acts  did  not  control  the  operation  of  this  clause,  but  the 
company  had  been  advised  by  counsel  that  they  did  not.  This  opinion  was  not  com- 
municated to  the  Plaintiff,  nor  was  he  informed  of  there  being  any  question  whether 
the  title  was  defeasible.  The  secretary  handed  him  a  complete  bound-up  copy  of  the 
acts  relating  to  the  company,  which  he  there  and  then  cursorily  looked  at,  but  did  not 
notice  the  act  containing  the  divesting  clause.  He  proposed  to  return  and  look  at  the 
acts  more  carefully,  but  the  secretary  gave  him  another  bound-up  copy  of  the  acts  to 
take  away,  and  he  therefore  made  no  further  examination  of  the  set  first  shown  him. 
The  copy  which  he  took  away  did  not  contain  the  act  in  question.  The  Plaintiff 
tome  days  afterwards  made,  through  the  secretary,  a  proposal  to  purchase  shares, 
which  was  accepted  by  the  directors,  and  the  purchase  was  duly  completed.  After 
this  the  Plaintiff  discovered  the  imperfection  of  the  title. 

Heidt  that  the  showing  to  the  Plaintiff  these  reports  and  grants  amounted  to  a  repre- 
sentation that  the  title  of  the  company  to  the  land  was  indefeasible,  and  that  having 
regard  to  these  representations,  and  to  the  omission  of  the  divesting  act  from  the  set 
which  the  Plaintiff  took  away,  he  was  not  to  be  considered  as  furnished  with  sufficient 
niean^ of  discovering  the  truth. 

Held  also,  that  the  purchase  being  a  purchase  from  the  directors,  and  the  secretary 
being  the  agent  of  the  directors  in  the  matter  of  the  sale,  the  company  were  liable  for 
the  misrepresentations,  and  that  the  Plaintiff  was  entitled  to  have  the  contract  re- 
scinded. 

HeUf  that  such  right  was  not  lost  by  the  fact  that  the  Plaintiff,  before  the  bill  was 
filed,  rested  his  right  to  rescind  solely  upon  another  ground,  upon  which  the  Court  did 
not  decide  in  his  fuvor. 

The  reports  shown  to  the  Plaintiff  stated  the  monthly  traffic  returns  from  the  com- 
pleted part  of  the  line  to  exceed  the  expenditure.  This  was  true  at  the  time  of  the 
report,  but  since  that  time  the  expenditure  had  almost  always  exceeded  the  returns. 
This  fact  was  not  mentioned  to  the  Plaintiff.  Whether  this  suppression  would  not 
have  entitled  him  to  relief,  quare. 
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wick  and  Canada  Railway  and  Land  Company,  and  of       1860. 
recovering  his  purchase-money  with  interest. 


The  New  Brunswick  and  Canada  Railway  and  Land   ^   ^^^ 

^  Brunswick, 

Company  was  formed  in  1856,  on  the  principle  of  limited  &c.  Compant. 
liability.     Its  object  was  to  take  a  transfer  of  the  under* 
taking  and  rights  of  the  St  Andrews  and  Quebec  Rail- 
way Company,  and  of  the  rights  of  the  (A)  shareholders 
in  that  company. 

The  St.  Andrews  and  Quebec  Railway  Company  was 
a  company  formed  under  an  act  of  the  New  Brunswick 
legislature  for  making  a  railway  from  St.  Andrews  to 
Quebec,  but  by  a  later  act  it  was  declared  to  be  entitled 
to  the  privileges  mentioned  in  its  original  act  upon  com- 
pletion of  the  line  from  St.  Andrews  to  Woodstock,  those 
privileges  having  originally  been  conditional  upon  its 
completion  to  Quebec.  Certain  grants  of  land  were 
made  to  the  company  at  different  times  by  the  New 
JBrunswick  government^  and  the  government  also  gua- 
ranteed a  dividend  of  6/.  per  cent,  on  100,000/.,  part  of 
the  capital,  for  twenty-five  years  from  the  completion  of 
the  line  to  Woodstock.  The  (A)  shareholders  in  the 
company  were  entitled  to  the  benefit  of  the  grants  and 
of  the  guarantee.  The  grants,  which  were  produced  in 
Court  on  the  hearing  of  the  appeal,  were  on  the  face  of 
tbem  absolute  grants,  reserving  to  the  Crown  all  mines 
of  gold,  silver  and  coal,  but  not  in  any  way  conditional 
or  defeasible.  A  subsequent  act,  19  Vict,  c.  69,  s.  2 
{New  Brunswick),  contained  the  following  clause : — "  If 
the  part  of  the  contemplated  St.  Andrews  and  Quebec 
Railroad,  which  may  be  between  St.  Andrews  and  Wood- 
stock, and  also  a  branch  thereof  to  the  river  St.  Croix, 
at  or  near  tlie  '  ledge'  (so  called),  in  the  parish  of  St. 
Stephen,  in  the  county  of  Charlotte,  be  not  completed 
and  in  full  operation  within  the  space  of  four  years  from 
Q  Q  2  the 
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the  time  (a)  when  this  act  comes  into  operation,  all  and 
every  the  grants  of  land  and  the  rights  and  privileges 
V,  conferred  by  the  several  facility  acts  relating  to  the  com- 

New         pg^j^y  gj^j^ii  jjg  utterly  null  and  void,  and  the  land  and 
&c.  Company,  privileges  shall  revert  to  and  vest  in  her  Majesty  as  if 
no  grant  had  been  made  or  rights  and  privileges  con- 
ferred.*' 

In  1856  the  Canada  and  New  Brunswick  Company 
was  formed  as  stated  above.  The  memorandum  of  asso- 
ciation stated  its  objects  in  the  following  terms : — 

•  "  The  objects  for  which  the  company  is  established 
are,  to  accept  a  transfer  of  the  undertaking  of  the  St. 
Andrews  and  Quebec  Railroad  Company,  and  to  purcha^ 
all  the  lands,  property,  rights  and  expectancies  of  the 
said  railroad  company,  and  the  lands,  rights  and  expec- 
tancies of  the  class  (A)  shareholders  of  the  Sl  Andrews 
and  Quebec  Railroad  Company ;  and  to  carry  the  said 
undertaking,  or  any  part  thereof,  or  any  branches  or  de- 
viations or  extensions  of  the  said  railroad,  into  execution; 
and  to  appropriate  the  said  lands  amongst  the  share- 
holders  in  the  company  hereby  established,  or  otherwise 
dispose  thereof;  and  to  acquire  and  appropriate  and  dis- 
pose of  any  other  lands  in  the  province  of  New  BrunS" 
wick  ;  and  to  advance  funds  or  to  take  shares  in  the  said 
railway  company  and  class  (A)  to  enable  such  com- 
pany to  carry  on  their  undertaking  until  the  same  shall 
be  transferred  as  aforesaid  to  the  company  hereby  esta- 
blished ;  and  to  obtain  acts  of  the  imperial  parliament 
and  of  the  legislative  council  and  assembly  of  New 
Brunswick  in  that  behalf." 

The  articles  of  association  provided  for  the  division  of 

the 
{a)  2Ui  August,  1856. 
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the  capital  into  class  (A),  class  (B)  and  class  (C)  shares^  I860, 
and  proceeded  as  follows : — "  The  capital  shares  herein  ^^v*^^ 
referred  to  shall  be  of  20/.  each,  and  the  land  shares  ^*"'^^** 
shall  specify  the  number  of  acres  to  which  each  share  New 
relates,  and  such  number  shall,  with  reference  to  the  gfc,  Compamt. 
whole  quantity  of  land  which  the  company  shall  receive, 
be  read  to  specify  the  proportionate  quantity  to  be  re- 
ceived on  division,  and  not  the  positive  quantity  to  be 
claimed.  Class  (A)  shall  consist  of  4,000  shares,  and 
shall  be  entitled  to  the  guarantee  of  6/.  per  cent,  interest 
thereon  for  twenty-five  years,  pursuant  to  the  above- 
recited  act  of  the  legislative  council  and  assembly  in 
that  behalf.  The  company  shall  allow  interest  at  61. 
per  cent,  per  annum  on  the  first  payment  and  calls  on 
class  (A)  shares  from  the  time  of  payment  until  the 
opening  of  the  railroad  from  St,  Andrews  to  Woodstock 
for  traffic.  Each  class  (A)  share  shall  be  entitled  to  a  cer- 
tificate for  an  allotment  and  appropriation  of  four  acres 
of  the  lands  of  the  company,  as  hereinafter  mentioned." 
The  class  (B)  shares  were  to  have  interest  at  5/.  per 
cent,  upon  the  payments  which  were  made  upon  those 
shares,  and  they  were  to  have  fifteen  acres  of  the  land  of 
the  company.  Class  (C)  shares  were  to  comprise  such 
part  of  the  remaining  capital  of  the  company  as  the  di- 
rectors should  think  fit;  and  the  4,000  original  class  (A) 
shares  in  the  St,  Andrews  and  Quebec  Railroad  Com- 
pany  were  provided  for  by  the  articles  in  this  manner : — 
•*  4,000  shares  of  this  class"  (that  is,  (C) )  ''are  to  be 
allotted  to  the  class  (A)  shareholders  of  the  St.  Andrews 
and  Quebec  Railroad  Company  in  exchange  for  the  4,000 
of  the  original  (A)  shares  now  held  by  them,  but  not  to 
be  entitled  to  interest  during  construction.  The  last- 
named  4,000  shares  are  to  be  entitled  to  an  allotment 
and  appropriation  of  42,670  acres  of  the  lands  of  the 
company,  in  addition  to  the  20,630  acres  already  granted 
to  them,  and  also  of  all  the  residue  (if  any)  of  the  lands 

of 
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I860.        of  the  company  arising  from  the  grant  already  promised 
A^''^^      between  St  Andrews  and  Woodstock,  after  making  the 
V.  several  allotments  aforesaid,  and  realising  from  the  sale 

New  ^f  further  lands  so  much  money  as  will  repay  to  the 
&0.  Company,  company  the  interest  paid  to  the  classes  (^)  and  (B) 
during  construction.  Of  this  total  of  6«%8(K)  acres  of 
land^  3,300  belong  to  shareholders  who  at  the  half- 
yearly  meeting  of  the  said  class  (A)  company  on  the  7th 
JFebruary^  18.06,  held  only  capital  stock  shares,  and  had 
not  themselves  sold  off  the  corresponding  land  shares. 
Each  of  the  shareholders  entitled  to  land  shall  receive 
not  only  a  certificate  of  the  shares  held  by  him,  to  be 
called  '  capital  shares,*  but  also  a  separate  certificate,  to 
be  called  'land  shares;'  and  the  company  shall  from 
time  to  time  allot  the  lands." 

These  articles  having  been  executed,  a  transfer  was 
made  of  the  undertaking  of  the  St  Andrews  and  Quebec 
Company  to  the  New  Brunswick  and  Canada  Company^ 
upon  terms  which  need  not  be  specified,  and  it  was  con- 
firmed by  an  act  of  the  imperial  legislature  passed  in 
August,  1867. 

At  the  time  of  the  formation  of  the  Canada  crnd  New 
Brunswick  Railway  Conrpany,  the  St,  Andrews  and 
Quebec  Railway  Company  had  already  formed  twenty- 
five  miles  of  the  railway  from  St.  Andrews  up  the  country; 
and  immediately  upon  the  formation  of  the  New  Bruns- 
wick Company  they  completed  fifteen  miles  more;  and  on 
the  1st  of  October,  1857,  the  railway  was  opened  from  St 
Andrews  to  a  place  called  "  Barber  Dam,**  a  distance  of 
forty  miles.  The  New  Brunswick  Company  then  pro- 
ceeded to  carry  on  the  line  for  twenty-five  miles  more, 
from  Barber  Dam  to  Howards  Settlement ;  and  in  the 
month  o{  December,  1857,  the  directors  of  the  company 
made  their  usual  half-yearly  report  to  the  shareholders, 

which 
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which   report  stated,   among  other   things,   that  "  the        I860. 

directors  have  to  congratulate  the  shareholders  on  the 

opening  of  the  line  to  the  fortieth  mile  from  St.  Andrews 

to  Barber  Dam.    This  took  place  on  the  1st  of  October    ^  ^^^ 

^  Brunswick 

lasty  when  the  train  started  with  six  hundred  passengers,  &c.  Compant. 
including  several  members  of  the  provincial  government 
and  most  of  the  leading  families  of  the  district.  The 
statements  previously  made  as  to  the  cheapness  of  con- 
struction have  been  fully  borne  out  by  an  investigation 
of  the  total  co^t  of  the  forty  miles  now  open.**  Then 
there  followed  a  statement  that  the  works  were  being 
proceeded  with,  and  that  the  engineer  had  given  a  full 
and  clear  description  of  the  extension  in  the  subjoined 
report,  and  from  his  detailed  estimate  the  costs  would  be 
as  follows.  Then  there  was  a  statement  of  the  different 
expenses,  bringing  the  cost  to  2,617/.  per  mile.  The 
report  proceeded :  "  The  survey  of  the  remainder  of  the 
line  to  Woodstock  has  also  been  completed,  as  will  be  seen 
by  the  engineer's  report,  and,  contrary  to  the  expecta- 
tions of  your  directors,  the  works  turn  out  to  be  even 
more  favorable  than  the  previous  portions  of  the  line. 
According  to  the  detailed  estimate  of  Mr.  Buck,  the  cost 
of  this  last  portion  of  the  line  will  be  as  follows."  Then 
followed  an  estimate  showing  the  cost  of  the  portion 
there  spoken  of  to  be  2,3001.  per  mile ;  and  after  re- 
ferring to  other  matters  the  report  proceeded :  "  Your 
directors  stated  in  their  last  half-yearly  report  that  they 
were  in  expectation  of  receiving  from  the  government  of 
New  Brunswick  a  grant  of  land,  and  that  it  was  their 
intention  to  make  arrangements  for  disposing  of  the 
timber  during  the  next  season.  They  have  now  the 
satisfaction  to  report  that  those  expectations  have  been 
fully  realised,  and  that  the  New  Brunswick  government 
have  shown  their  perfect  satisfaction  with  the  progress 
of  the  works  by  transmitting  18,000/.  on  account  of  their 
stock  in  this  undertaking,  and  by  granting  to  the  com- 
pany 
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I860.  P^^y  20,000  acres  of  land,  which  is  now  being  surveyed, 
accompanied  by  an  assurance  that  a  further  grant  will 
be  made  as  soon  as  it  is  required  by  the  company  for  the 
New  purposes  of  settlement.  Your  directors  have  reason  to 
&c.  Company,  believe  that  a  revenue  will  speedily  be  obtained  from  the 
sale  of  the  least  valuable  portion  of  the  timber  on  the 
company's  land;  the  manager,  in  a  recent  communica- 
tion, having  stated  that  he  could  realize  a  profit  of  about 
13,000/.  from  the  sale  of  60,000  cords  of  firewood,  and 
that  certain  parties  from  the  United  States  had  offered 
to  contract  for  1,000,000  of  sleepers  to  be  sent  to  Cicfto, 
from  which  he  can  secure  a  further  profit  of  from  lS,0002i 
to  14,000/.  Arrangements  are  also  in  progress  for  dis- 
posing of  the  company's  land."  Then  there  was  this 
further  statement :  "  The  disparity  which  exists  between 
the  small  cost  of  this  line  and  the  larger  costs  of  similar 
undertakings  has  led  many  parties  to  believe  that  the  lia- 
bilities are  accumulating,  which  at  some  future  time  will 
be  brought  against  the  company.  To  remove  any  appre- 
hension of  this  kind  your  directors  think  it  right  to  state 
that  the  system  of  payment  adopted  in  the  province  in- 
volves the  liquidation  of  every  claim  once  in  six  weeks; 
so  that  when  the  certificate  of  the  engineer  and  the  ac- 
counts forwarded  by  the  manager  are  settled,  the  capital 
account  is  virtually  closed  up  to  that  time,  and  in  this 
way  arrears  of  every  kind  are  most  effectually  prevented." 
A  balance-sheet  was  appended  to  this  report,  on  which 
there  appeared  to  be  a  balance  of  ^,600/.  in  band  in 
favor  of  the  company ;  and  there  were  also  appended 
original  and  supplemental  reports  of  the  engineer,  con- 
taining detailed  statements  of  the  cost  of  the  line,  and 
bringing  the  estimated  cost  of  work  required  to  be  done 
to  complete  the  line  to  the  fortieth  mile  to  2,S10L  Then 
the  estimated  cost  of  the  twenty-one  miles  section  to 
Deer  Lake  (a  station  further  on  the  line  than  HawanTs 
Settlement)  was  made  to  be  42,396/.,  being  equal  to  2,019 

currency 
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currency  per  mile,  or  1,682Z.  lO*.  sterling;  and  the  ap- 
proximated estimate  of  construction  of  twenty-four  miles 
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and  a  quarter  from  Howard! s  Settlement  to  the  Wood-  «. 

Mtoch  Road  was  made  to  be  1,638Z.  currency  per  mile,  or    "BkvwZiqm. 
1,365/.  sterling.  &c.  Compant. 


The  New  Brunswick  Company y  after  December,  1857, 
proceeded  with  the  line,  and  in  July,  1858,  at  the  third 
annual  meeting,  the  directors  made  another  report, 
which,  among  other  things,  contained  this  statement : — 
"  With  respect  to  tlie  property  of  the  land-shareholders, 
the  directors  have  great  satisfaction  in  reporting  that 
not  only  has  the  deed  of  grant  of  20,000  acres  of  land 
referred  to  in  the  last  report  been  received,  but  the  New 
Brunswick  government  has  given  to  the  company  a 
further  grant  of  30,000  acres,  which  are  now  under 
survey.  The  expectation  which  the  directors  had  of 
making  a  contract  for  a  large  quantity  of  sleepers  has 
not  been  realised,  the  great  depression  of  the  timber 
trade  rendering  it  unsafe  to  do  so.  The  directors  have 
not,  however,  been  unmindful  of  the  advantage  to  be 
derived  from  bringing  the  land  into  immediate  profitable 
operation.  They  have  instructed  the  manager  to  be 
prepared  to  grant  lumbering  licences  during  the  ensuing 
winter,  and  he  is  now  in  communication  with  parties  in 
America  who  propose  to  take  certain  quantities  of  timber 
from  your  lands  each  year  for  a  period  of  five  years ;  in 
addition  to  which,  parties  from  Bangor  have  renewed 
their  applications  respecting  large  lumbering  contracts." 
Then  they  referred  to  favorable  communications  which 
they  had  received  from  the  engineer  as  to  the  value  of 
the  land  attached  to  the  railway,  and  stated  that  they 
had  hoped  to  have  laid  before  the  shareholders  a  suffi- 
ciently digested  plan  for  carrying  out  their  wishes  in 
reference  to  the  Land  Company^  but  that  the  opposition 
to  the  bill  in  parliament,  which  was  a  bill  for  the  com- 
plete 
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plete  amalgamation  of  the  two  companies,  bad  altered 

the  position  of  affairs,  and  that  further  time  was  tbere- 

V.  fore   required  to    mature   a   scheme   which   would    be 

New         mutually  beneficial  to  all  parties.     A  balance-sheet  was 

ke.  CoMPAMT.  appended  to  this  report,  showing  a  balance  to  a  small 

amount  in  favor  of  the  company. 

In  May,  1858|  the  company  had  taken  the  opinion 
of  Mr.  Buller  upon  the  question  whether  the  lands 
comprised  in  the  grants  were  subject  to  be  forfeited  on 
non-completion  of  the  line  to  Woodstock  within  the 
period  prescribed  by  the  clause  of  19  l^'ict,  c.  69,  above 
set  out  His  opinion  was  as  follows  :-^''  I  am  of  opinion 
that  under  the  facility  act  of  the  19  VicL  c  69,  and 
notwithstanding  section  7  of  that  act  and  the  act  19  Vict. 
c.  70,  the  land  in  question  is  liable  to  forfeiture  if  the 
line  to  Woodstock  and  the  branch  to  the  river  St.  Croix 
be  not  completed  and  in  full  operation  by  the  1st  of 
August,  I860.*' 

In  August,  1858,  the  Plaintiff  became  desirous  of 
purchasing  some  class  (A)  shares  in  this  company,  and 
on  the  ^Oth  of  that  month  he  applied  at  the  office  of  the 
company  for  information,  and  had  an  interview  with  the 
secretary.  There  was  a  conflict  of  evidence  as  to  much 
of  what  passed  on  this  occasion,  the  Plaintiff  and  the 
secretary  evidently  not  having  the  same  understanding 
of  the  effect  of  some  of  the  verbal  communications. 
The  Lord  Justice  Turner,  in  giving  judgment,  entered 
into  a  very  long  and  elaborate  ihvestigation  of  the 
evidence,  and  the  following  short  statement  comprises 
the  substance  of  the  conclusions  of  fact  which  his  Lord- 
ship considered  to  be  established  by  it. 

The  Plaintiff  alleged  that  misrepresentations  were 
made  to  him  by  the  secretary  as  to  the  rights  of  the 

class  (A) 
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class  (A)  shareholders,  and  also  as  to  the  state  of  the        I860. 
afTairs  of  the  company  as  regarded  the  prospect  of  their    ,^^^^ 
being  able  to   complete  their  une  in  due   time.     The  v. 

conclusion  which  his  Lordship  drew  from  the  evidence  «  ^"^ 
was  that  there  had  not  been  any  such  misrepresentation  &c.  Compamt* 
as  to  the  class  (A)  shares,  and  that  as  to  the  prospect  of 
completing  the  line,  the  secretary  had  spoken  merely  as 
to  his  belief,  and  not  positively;  that  there  was  no 
intention  on  either  side  to  misrepresent  what  passed, 
but  that  the  parties  had  not  rightly  understood  each 
other.  Another  branch  of  the  Plaintiff's  case  was  that 
there  had  been  a  suppression  of  the  act  19  Vict.  c.  G9 
above  referred  to.  It  appeared  that  one  or  more  grant 
or  grants  of  land  from  the  government  of  New  Bruns* 
wick  to  the  company,  appearing  upon  the  face  of  them 
to  be  absolute,  were  produced  by  the  secretary  to  the 
Plaintiff,  and  that  the  reports  of  1857  and  1858,  showing 
that  the  company  proposed  to  deal  with  those  lands, 
were  handed  to  the  Plaintiff,  who  took  them  away. 
It  farther  appeared  that  the  acts  prior  to  the  19  Vict. 
c.  69  had  been  bound  up,  and  that  several  copies  of 
them  were  kept.  Into  two  of  these  copies  which  were 
kept  for  the  use  of  the  directors  and  the  solicitor  of  the 
company  this  later  act  had  been  pasted.  One  of  these 
two  bound  copies  was  produced  to  the  Plaintiff  by  the 
secretary,  and  then  and  there  examined  by  him.  The 
Plaintiff  deposed  that  his  examination  was  only  cursory, 
and  that  he  proposed  to  return  and  examine  them  again 
on  a  future  occasion.  This  was  not  contradicted.  The 
secretary,  in  order  that  he  might  examine  the  acts  at 
leisure,  gave  him  another  bound  copy  to  take  away,  but 
this  copy  did  not  contain  the  later  act  The  secretary 
deposed  that  he  had  offered  to  the  Plaintiff  a  separate 
copy  of  this  act,  but  his  Lordship  considered  that  this 
was  not  established,  and  that  it  was  not  shown  that  the 
Plaintiff's  attention  was  in  any  way  called  to  that  act, 

or 
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1860.       or  to  the  question  whether  the   title  to  the  land  was 
^^^^^^      defeasible. 

COVTBRARB 

-^^^  Another  ground  on  which  the  Plaintiff  relied  was, 

Brunswick,  that  the  reports  incorrectly  represented  that  there  was 
'  no  prospect  of  a  rival  line,  and  also  that  the  report  of 
December,  1857,  showed  that  the  receipts  from  the 
traffic  exceeded  the  expenditure,  and  that  it  was  not 
disclosed  to  the  Plaintiff  that  subsequently  the  expen- 
diture had  almost  uniformly  exceeded  the  traffic  returns. 

On  the  25th  of  August,  1858,  the  Plaintiff  trans- 
mitted to  the  directors,  through  the  secretary,  a  proposal 
to  purchase  200  forfeited  (A)  shares  in  the  company. 
This  proposal  was  laid  before  the  directors  on  the 
following  day,  and  accepted  by  them  on  the  27th.  The 
seciretary  deposed  that  on  laying  the  proposal  before  the 
directors,  he  informed  them  in  general  terms  of  the 
inquiries  which  the  Plaintiff  had  made,  and  of  the  ex- 
planations which  he  had  given  in  reply.  At  this  time 
there  were  not  so  many  as  200  shares  actually  forfeited, 
and  the  company  proceeded  to  forfeit  further  shares,  to 
enable  them  to  complete  the  transaction.  The  purchase 
was  completed  as  to  fifty-five  shares  on  the  19th  of 
September,  1858,  when  the  Plaintiff  paid  563Z.  16*.;  as 
to  114  shares  on  the  28th  of  the  same  month,  when  the 
Plaintiff  paid  1,1G8/.  \Qs, ;  and  as  to  the  remaining 
thirty-one  shares  on  the  4th  of  October,  the  Plaintiff 
paying  317/.  15^.  Part  of  the  arrangement  was,  that 
the  Plaintiff  was  to  pay  up  the  full  amount  of  the  unpaid 
calls  on  his  shares,  and  to  be  made  a  director.  The 
Plaintiff,  on  the  2nd  of  November,  paid  1,600/.,  the 
amount  on  the  future  calls  on  his  shares,  and  he  was 
elected  a  director. 

The  Plaintiff  deposed  distinctly  and  positively  that  he 
was  wholly  unaware  of  the  existence  of  the  act  19  Viet, 

c.69, 
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c.  69,  or  of  there  being  any  doubt  as  to  the  company's        1860. 

having  an  absolute  title  to  their  land,  until  he  learnt  it    ^ 

at  a  meeting  of  the  board  of  directors  on  either  the  9lh  v. 

or  16th  of  December,  1858 — that  at  this  meeting  there    Brumiwick, 

was  taken  into  consideration  a  letter  from  New  JBruns-  &c.  Compamt. 

wick,  showing  a  cost  of  4,500/.   per   mile   instead  of 

3,S00/.    for    completing   the    line  —  that    the    Plaintiff 

suggested  that  this  pecuniary  difficulty  tnight   be  got 

over  by  mortgaging  lands  which  had  been  granted  to 

the  company,  or  by  forming  a  subsidiary  land  company, 

but  was  informed  by  one  of  the  directors  that  this  plan 

was  not  feasible,  because  the  company  could  not  dispose 

of  the  lands,  as  they  would  revert  to  the  government  if 

the  railway  was  not  completed  in  1860,  a  statement  in 

which  the  other  directors  then  present  concurred.     The 

Court  considered  that  there  was  no  reason  to  doubt  the 

accuracy  of  the  above  deposition. 

The  Plaintiff  mi  December,  1858,  commenced  a  cor- 
respondence with  the  company,  insisting  that  he  was 
entitled  to  be  relieved  from  his  purchase  on  the  ground 
that  he  had  been  induced  to  enter  into  it  by  erroneous 
representations  as  to  the  class  (A)  shares  and  the  state  of 
the  company's  affairs,  but  did  not  put  forward  any  case 
as  to  the  non-communication  of  the  question  whether 
the  title  of  the  company  to  its  land  was  not  defeasible. 
His  claim  to  have  the  contract  rescinded  not  being 
acceded  to,  he,  on  the  9th  of  January,  1859,  filed  the 
present  bill  claiming  relief  on  both  grounds.  The  bill 
prayed  that  the  contract  for  the  purchase  of  the  200  (A) 
shares  in  the  said  company  might  be  rescinded  and  that 
the  purchase-money  paid  by  the  Plaintiff  might  be 
repaid  by  the  Defendants  the  directors,  together  with 
interest  at  the  rate  of  61.  per  cent.,  or  at  such  other  rate 
as  to  the  Court  should  seem  fit,  on  his  delivering  up  to 
the  directors  the  certificates  of  the  shares;  or  in  case  the 

Defendants 
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I860.        Defendants  the  company  were  not  entitled  to  retain  for 
y^^"^^^      their  own  benefit  the  purchase-money  obtained  for  them 

COHTBBAEB 

V.  by  the  directors  under  a  contract  grounded  on  their  mis- 

Niw  representations,  then  that  the  company  might  be  directed 
&c.  CoutAMY.  to  repay  to  the  Plaintiff  the  money  paid  by  him  for  the 
shares,  with  interest  as  aforesaid,  on  his  delivering  up 
the  certificates  of  the  shares.  It  also  prayed  an  account 
of  what  was  due  for  purchase-money  and  interest,  and  a 
prayer  that  if  the  company  were  liable  as  aforesaid  a 
receiver  might  be  appointed  to  get  in  the  calls  on  the 
shares  of  the  company,  and  for  other  purposes,  and  that 
the  company,  if  so  liable,  might  be  restrained  from  in- 
curring any  further  outlay  in  carrying  their  line  beyond 
the  Howard  Settlement  and  from  paying  any  further  in- 
terest to  the  shareholders  on  their  paid-up  capital  until 
the  sum  found  due  to  the  Plaintiff  had  been  paid  him« 
and  that  the  company  might  be  directed  to  reQK>ve  the 
name  of  the  Plaintiff  firom  the  register  of  shareholders 
and  that  the  Defendants  might  pay  .the  costs  of  the 
suit. 

The  cause  was  heard  before  Vice-Chancellor  Stuari^ 
who  on  the  14th  of  January,  1860,  made  a  decree  dis- 
missing the  bill  without  costs.  From  this  decree  the 
Plaintiff  appealed. 

Mr.  Bacon,  Mr.  O.  L.  Mussell,  Mr.  Bushby  and  Mr. 
T.  a  Wright  for  the  Appellant. 

The  Plaintiff  rests  his  case  on  the  ground  that  he  was 
induced  to  take  these  shares  by  misrepresentation.  The 
representations  made  to  him  by  the  secretary  and  by  the 
reports  induced  him  to  believe  that  the  company  had  an 
indefeasible  title  to  the  grants  of  land,  and  also  he  was 
misled  as  to  the  state  of  the  affairs  of  the  company. 
These  misrepresentations,  whether  made  fraudulently  or 
noty  are  such  as  to  entitle  a  purchaser  to  have  the  con- 
tract 
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tract  rescinded;    Rawlins  v.   Wickham{a)\    Scott  v.        I860, 
Dixon  (J).     The  Plaintiff  here  was  dealing  with   the    ^^^^'^^ 
company  by  means  of  their  authorized  agents,  the  reports  v. 

adopted  by  the  company  were  representations  of  the    £^0^5^,^^ 
company,  and  the  shares  he  bought  were  forfeited  shares  &o.  Cmipant. 
belonging  to  the  company.     The  case,  therefore,  is  clear 
of  the  considerations  applicable  to  cases  in  which  it  has 
been  held  that  the  company  was  not  liable  for  the  mis- 
representations made. 

National  Exchange  Company  of  Glasgow  v.  Drew  (c); 
Clarke  v.  Dickson  (rf) ;  Brockwelts  Case  {e) ;  Barton's 
Case  (/)  and  NicoWs  Case  {g)  were  also  referred  to. 

Mr.  MalinSy  Sir  H.  M.  Cairns  and  Mr.  Baggallay  for 
the  company  and  the  directors. 

Assuming  that  misrepresentations  were  made  by  the 
secretary  and  directors,  they  had  no  authority  to  make 
them,  and  the  company  are  not  liable  for  their  having 
done  so;  NicoWs  Cuse(g).  But  in  fact  no  misrepre- 
sentations were  made.  As  regards  the  state  of  the  com- 
pany the  secretary  gave  information  to  the  best  of  his 
belief,  and  stated  it  merely  as  matter  of  belief.  With 
respect  to  the  title  to  the  land,  the  Plaintiff*  had  full 
means  of  information.  Persons  dealing  with  a  company 
are  presumed  by  law  to  know  the  contents  of  the  instru- 
ments constituting  the  company ;  Ernest  v.  Nicholls  {k) ; 
Athenaum  Life  Assurance  Society  v.  Pooley  (i).  The 
Plaintiff^,  therefore,  in  the  present  case,  must  be  deemed 
to  have  known  the  contents  of  the  articles  of  association, 
he  was  bound  to  look  to  them,  and  they  correctly  recite 

the 

(fl)  3  De  G.  4-  J.  304.  (/)  4  Dtew.  535. 

ib)  29  L.  J.,  N.  S.,  Exch.  63.  (g)  S  DeG.if  J.  387. 

(c)  2  Afiifyii.  103.  (A)  6  H.ofL.  Ca.4Q\,  418. 

(rf)  27  L.  J.,  N.  S.  223.  (i)  3  De  G.  ^  J.  294. 
ie)  4  Drew.  205. 


CONYBEARB 


CASES  IN  CHANCERY. 

I860.        the  act  19  Vict.  c.  69.    A  complete  copy  of  the  acts  was 
given  to  him  and  examined  by  him.     The  Plaintiff  says 
V.  he  knew  nothing  about  the  defeasible  title  till  he  was 

Brunvwick.  ^"'^'""'^^d  ^f '^  ^^^^^  becoming  a  director ;  but  he  did  not 
&c.  CoMPAMY.  complain  of  this  before  the  bill  was  filed,  and  he  could 
not  afterwards  take  up  a  new  ground  for  being  released 
from  his  purchase.  The  reports  of  1857  and  1858^were 
reports  addressed  to  the  shareholders,  and  must  be  con- 
strued as  they  would  be  construed  by  persons  having  the 
knowledge  which  the  shareholders  had.  There  is  no- 
thing in  the  reports  calculated  to  mislead  the  share- 
holders. With  regard  to  the  title  to  the  land,  we  contend 
that,  notwithstanding  the  divesting  clause  in  the  19  VicL 
c.  69,  the  title,  taking  all  the  acts  together,  is  not  de- 
feasible. 

Mr.  Bacon  in  reply. 

The  reports  ought  not  to  be  looked  at  with  refer- 
ence to  the  knowledge  possessed  by  the  shareholders,  for 
they  were  used  in  this  case  to  influence  the  mind  of  a 
person  who  was  not  a  shareholder,  and  therefore  must  be 
read  as  a  stranger  would  construe  them.  They  treat  the 
title  to  the  land  as  indefeasible,  but  before  this  purchase 
the  company  had  been  positively  advised  that  it  was 
defeasible.  They  ought  not  to  have  suppressed  this 
opinion  unless  it  was  clearly  wrong,  and  it  is  impossible 
to  say  that  the  title  is  clearly  indefeasible. 

Judgment  reserved. 


April  20,  The  Lord  Justice  Turner,  after  stating  the  facts  of 

the  case  and  reviewing  the  evidence,  from  which  his 
Lordship  deduced  the  results  stated  above,  proceeded  as 
follows : — 

Having  thus  stated  this  case,  perhaps  with  too  much 

detail 
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detail  (but  these  cases  depend  so  much  upon  detail  that  I860. 
I  have  thought  it  right  to  go  very  carefully  through* the  r^^"^^ 
facts  of  the  case),  the  first  question  to  be  considered  is,  v. 

how  this  case  would  have  stood  if  this  bill  had  been  filed  g^  '^ 
on  the  26th  of  November,  1858?  In  considering  that  &c.  Compant. 
question  I  do  not  propose  to  enter  into  the  points  which 
are  raised  by  this  bill,  and  which  were  argued  at  such 
great,  although  certainly  not  unnecessary,  length  at  the 
bar,  as  to  the  statements  contained  in  the  reports  of  De- 
cember,  1857,  and  July^  1858,  with  respect  to  the  liqui- 
dation of  claims  once  in  six  weeks,  with  respect  to  the 
trafiSc  and  to  the  income  derived  from  it  having  exceeded 
the  expenditure,  and  with  re^ct  to  there  being  no  pro- 
spect of  a  rival  line.  I  say  no  more  on  those  points  than 
that  I  am  not  satisfied  upon  them.  I  am  not  satisfied 
that  the  Plaintiff  could  maintain  the  case  upon  the  alle- 
gations in  this  bill  as  to  the  rival  line,  or  upon  the  state- 
ments in  the  reports  as  to  the  liquidation  of  the  claims ; 
and  still  less  am  I  satisfied  that  directors  of  companies, 
using  the  reports  which  have  been  made  by  them  for  the 
purpose  of  sales  of  shares  by  them,  can  justify  so  using 
those  reports  when  the  circumstances  have  changed, 
without  apprising  the  party  who  is  proposing  to  purchase 
firom  them  of  the  change  which  has  so  taken  place.  I 
make  this  observation  with  reference  to  traflSc,  because, 
although  it  is  true  that  the  statements  contained  in  the 
report,  I  think,  of  December,  1857,  were  correct  at  th6 
time  when  those  statements  were  made,  it  i^  not  less  true 
that  after  those  statements  had  been  made  in  the  report 
of  December,  1857,  the  monthly  returns  as  to  the  traffic 
and  the  expenditure  upon  this  railway  had  shown  that 
the  expenditure  exceeded  the  traffic.  I  am  not  certainly 
prepared  to  say  that  the  directors  of  companies  may  put 
into  the  hands  of  a  person  proposing  to  purchase  shares 
from  them  a  report  made,  for  instance,  in  December, 
1857,  stating  the  traflSc  to  have  exceeded  the  expenditure, 
Vol.  I — 4.  R  R  D.F.J,    as 
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1860.        as  it  did  in  fact  at  that  time,  without  at  the  same  time 
J''*^"^^       apprising  the  person  who  proposes  to  purchase  from 
V.  them  that  from  December,  1857,  down  to  the  time  of  that 

Brunswick     Purchase,  suppose  in  August,  1868,  the  returns  had  been 
&c.  CoMPANT.  different,  and  had  shown  that  the  traffic,  so  far  from  ex- 
ceeding the  expenditure,  had  fallen  short  of  it,  and  that 
the  company  was  incurring  loss  instead  of  gaining  profit, 
as  had  been  shown  by  the  report  of  December,  1857. 

I  pass  by  these  points,  however,  for  the  purpose  of 
considering  how  this  case  stands  as  to  the  land  and  as  to 
the  timber.  It  cannot,  I  think,  be  denied  that  by  the 
production  to  the  Plaintiff  of  these  grants  of  land  to  the 
company,  absolute  upon  the  face  of  them,  with  a  reserva- 
tion only  of  mines  of  coal,  gold  and  silver,  and  by  the 
production  to  the  Plaintiff  of  the  reports  of  December, 
1867  and  1868,  the  Plaintiff  was  led  to  believe  that  the 
company  had  an  absolute  title  to  those  lands.  Nor  can 
it  be  denied  that  at  the  very  time  when  this  purchase- 
transaction  took  place  the  company  had  been  advised  by 
counsel  that  their  title  to  the  land  was  defeasible.  Now, 
then,  the  question  is,  were  they  justified  in  leading  the 
Plaintiff  to  believe  that  they  had  an  indefeasible  title  to 
the  land  ?  And  can  they  in  this  Court  maintain  a  sale 
made  by  them  to  the  Plaintiff  under  such  circumstances? 
I  am  of  opinion  that  they  cannot.  They  placed  before 
the  Plaintiff  the  Crown  grants,  the  best  if  not  the  only 
evidence  of  title  to  the  land  ;  they  had  been  advised  that 
that  title  was  defeasible.  They  gave  the  Plaintiff  no  in- 
formation upon  that  subject  They  say  that  he  had 
means  of  informing  himself;  that  the  acts  were  placed 
before  him.  But  under  what  circumstances?  Why,  with 
the  assurance  at  the  same  time  that  the  title  was  absolute, 
evidenced  by  the  production  of  the  grants  and  of  the  re- 
ports. I  cannot  go  the  length  of  holding  that  under 
such  circumstances  the  Plaintiff  was  bound  to  examine 

those 
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those  acts  of  parliament  with  the  same  care  and  caution        1860. 
as  he  mifirht  have  been  bound  to  do  if  no  such  represen-    ^^"^^^^^^ 

CyONYBBARE 

tation  had  been  made.     I  think  the  representation  might  «. 

well  put  the  Plaintiff  off  his  guard,  and  in  fact,  according  «  J^i 
to  the  statement  in  his  affidavit,  he  appears  to  have  exa-  &c.  Compamt.^ 
mined  the  acts  cursorily,  and  to  have  proposed  to  come 
again  and  examine  them.  The  secretary  gave  him  a  copy 
of  the  acts  and  he  did  not  come  again.  Now  the  copy  of 
the  acts  which  was  given  to  him,  as  I  have  already 
shown,  did  not  contain  the  act  of  the  19  VicL  I  cer- 
tainly desire  not  to  be  understood  as  imputing  any  fraud 
in  this.  1  do  not  believe  that  any  fraud  was  intended  in 
giving  the  Plaintiff  a  copy  of  the  acts  which  did  not  con- 
tain the  19  Vict.  But  although  no  fraud  was  intended, 
I  cannot  but  look  at  that  circumstance  as  furnishing 
some  excuse  to  the  Plaintiff  for  not  having  discovered 
that  the  title  was  a  defeasible  and  not  an  absolute  title. 
I  think,  therefore,  that  the  Plaintiff  was  not  furnished 
with  any  such  sufficient  means  of  detecting  the  falsehood 
(and  when  I  use  the  word  ''  falsehood**  I  do  not  mean  to 
do  it  in  an  offensive  sense),  that  he  was  not  furnished 
with  any  such  sufficient  means  of  detecting  the  falsehood 
of  the  representations  which  were  made  to  him  as  would 
defeat  his  right  to  set  aside  the  purchase.  The  doctrine 
of  the  Court  on  this  subject  is  to  be  found  summed  up  in 
the  case  of  Edwards  v.  M^Leay  (a).  There  Lord  Eldon 
says,  with  reference  to  an  ordinary  case  between  vendor 
and  purchaser  of  land,  '*  The  case  resolves  itself  into  the 
question^  whether  the  representation  made  to  the  Plain- 
tiff was*  not  in  the  sense  in  which  we  use  the  terra 
'fraudulent'  I  am  not  apprised  of  any  such  decision, 
but  I  agree  with  the  Master  of  the  Rolls  that  if  one  party 
makes  a  representation  which  he  knows  to  be  false,  the 
falsehood  of  which  the  other  party  had  no  means  of 

knowing, 
(a)  2  SwantL  287. 
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knowing,  this  Court  will  rescind  the  contract**    Now  I 
think  it  is  not  going  too  far  to  say  that  when  it  is  said, 
V.  "  which  the  other  party  had  no  means  of  knowing,**  it  is 

Brunswick     °^^*"^  "  ^®^  "^  sufficient  means  of  knowing.**    That,  I 
&c.  CoMFAMr.  think,  is  the  sense  in  which  the  words  "  means  of  know- 
ing" are  used  in  the  passage  to  which  I  have  referred. 

But  it  was  said  for  the  Defendants,  that  a  purchaser  of 
property  of  this  description  must  be  taken  to  have  pur- 
chased with  knowledge  of  the  acts  of  the  company  and 
of  the  articles  of  association ;  and  the  case  of  Ernest  r. 
NicholU  (a)  was  referred  to  on  that  subject.  That  case 
does  not  seem  to  me  at  all  to  apply  to  the  present  That 
was  not  as  here,  a  question  on  the  effect  of  representa- 
tions which  had  been  made  to  the  purchaser,  and  the 
extent  to  which  a  purchaser  may  be  bound  in  the  absence 
of  representations  cannot  decide  to  what  extent  be  is  to 
be  bound  if  false  representations  have  been  made.  I 
think,  therefore,  that  the  consideration  of  Ernest  v. 
Nicholls  may  be  laid  out  of  the  present  case. 

Then  it  was  said  for  the  Defendants,  that  the  company 
were  not  bound  by  the  conduct  of  their  secretary.  But 
I  hold,  and  until  corrected  by  higher  authority  shaH  con- 
tinue to  hold,  the  opinion  which  I  expressed  in  NicoWs 
Case,  that  directors  being  in  the  position  of  trustees,  their 
cestuis  que  trust,  the  members  of  the  company,  cannot 
be  permitted  by  this  Court  to  retain  monies  acquired  by 
means  of  a  sale  made  by  the  directors,  which  in  the  eye 
of  this  Court  is  fraudulent  I  mean,  of  course,  where 
the  purchase  is  made  from  the  directors,  and  where  there 
has  been  no  acquiescence  or  conduct  of  the  purchaser  to 
preclude  the  right  to  set  aside  the  sale;  for  I  agree 
most  fully  to  the  position  that  acquiescence  or  conduct 

may 

(c)  6  H.  L,  Cas.  401. 
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V. 

New 
Beumswick, 


may  preclude  the  right;  and  I  speak,  therefore,  only  of       I860, 
the  case  of  a  sale  by  directors  themselves  in  a  company 
where  there  has  been  no  such  acquiescence  or  conduct  «, 

on  the  part  of  the  purchaser  as  to  affect  his  rights ;  I  ^ J*^g^, 
speak  of  representations  made  in  the  course  of  the  pro-  &c.  Company, 
gress  of  the  negotiation  for  such  sale.  Now,  that  a 
company  may  not  generally  be  bound  by  the  acts  of  their 
secretary  I  also  agree;  but  here  the  secretary  was  the 
agent  of  the  directors  in  ejecting  this  sale.  His  acts, 
therefore,  were  the  acts  of  the  directors ;  and  I  think, 
therefore,  that  the  company  must  be  bound  by  them. 

A  most  able  argument  was  urged  on  the  part  of  the 
Defendants  before  us  to  show  that  upon  the  true  con« 
struction  of  the  several  acts  of  parliament  relating  to  the 
St.  Andrews  and  Quebec  Company  and  to  this  company, 
the  title  to  these  lands  and  to  the  timber  upon  them,  was 
in  fact  indefeasible.  This  however  is  a  point  which 
may  come  in  question  with  other  parties,  and  I  do  not 
think  it  right,  therefore,  to  give  any  opinion  upon  it, 
unless  I  could  be  satisfied  it  was  perfectly  clear  that 
upon  the  construction  of  these  acts  of  parliament  the 
company  had  an  absolute  title.  I  have  looked  carefully 
into  the  acts  for  the  purpose  of  seeing  whether  I  can 
satisfy  my  mind  that  that  is  a  clear  point,  but  neither 
my  own  consideration  of  the  acts  nor  the  very  able  argu- 
ment which  I  have  heard  upon  them  has  satisfied  me 
tiiat  diat  point  is  altogether  clear.  If  it  be  not  alto- 
gether clear,  I  think  it  is  sufficient  to  say  that  as  the 
question  was  open  to  doubt,  the  Defendants,  the  direc- 
tors of  the  company,  were  not  justified  in  the  course 
which  they  pursued  in  leading  the  Plaintiff  to  believe 
that  there  was  no  doubt.  I  think  that  they  were  bound, 
if  there  was  a  doubt,  to  have  stated  their  doubt  when 
they  put  before  him  the  grants  containing  and  showing 
an  absolute  title  to  the  land.     Now  it  is  said  that  the 

provincial 
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1860.        provincial  government  of  New  Srunsunck  have  actually 
^    ^        ^    recognized  the  right  to  timber,  and  have  paid  the  com- 
V.  pany  for  timber  upon  these  very  lands.     Some  corre- 

Brumvwick,  spondence  between  the  government  of  New  Brunswick 
&c.  Company,  and  the  manager  of  the  company  in  Canada  was  laid 
before  us  for  the  purpose  of  proving  that  point.  I  have 
looked  into  that  correspondence ;  I  believe  it  to  be  the 
only  evidence  on  the  subject.  So  far  from  showing  that 
the  government  recognized  the  title  of  the  company  to 
these  lands  as  an  absolute  title,  the  claim  on  the  part  of 
the  company  to  the  timber  which  was  in  question  pro- 
ceeded upon  the  footing,  not  that  the  title  was  absolute, 
but  that  there  was  no  doubt  that  by  the  completion  of 
the  line  the  title  would  become  absolute.  It  seems  to 
roe  that  that  correspondence  rather  tends  to  damage  than 
to  aid  the  Defendants'  case. 

Another  argument  which  was  advanced  for  the  De- 
fendants was  this,  that  the  acquisition  of  the  land  was 
not  the  object  with  which  the  Plaintiff  purchased  these 
shares,  but  whether  the  acquisition  of  the  land  was  the 
PlaintiflTs  immediate  object  or  not,  there  can  be  no  doubt 
that  the  land  formed  a  material  ingredient  in  the  pur- 
chase ;  and  we  find  the  Plaintiff  referring  to  the  land  as 
the  source  by  means  of  which  the  embarrassments  of  the 
company  could  be  met. 

0port  the  whole,  therefore,  the  conclusion  at  which  I 
have  arrived  on  this  part  of  the  case,  as  to  how  the 
transaction  would  have  stood  on  the  26th  of  November^ 
1858,  is  this,  that  if  the  bill  had  been  filed  on  that  day, 
it  would  have  been  the  duty  of  this  Court  to  set  aside 
the  purchase  of  these  shares.  I  should  have  been  very 
glad  to  have  [come  to  a  different  conclusion.  Property 
of  this  description  is  so  often  made  tlie  subject  of  mere 
speculation,  that  I  feel,  beyond  description,  I  may  say, 

reluctant 
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reluctant  to  interfere  in  a  case  of  this  nature.     Dealings        1860. 
in  purchases  or  sales  of  shares  do  not  stand,  perhaps.    ^^"^^'^^"^ 
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exactly  on  the  same  footing  as  dealings  in  the  purchase  «. 

and  sale  of  land.  There  is  much  more  room  for  opinion  «  ^^ 
as  contradistinguished  from  fact  in  the  one  case  than  &c.  Compamt. 
the  other,  and  there  is  much  greater  danger  in  the 
one  case  than  in  the  other  of  speculators  endeavouring 
to  convert  their  speculations  into  certainties,  by  hoId« 
ing  to  their  purchases  if  they  turn  out  to  be  beneficial, 
and  if  they  turn  out  to  be  otherwise,  repudiating  them, 
on  the  ground  of  some  alleged  misrepresentation. 
These  considerations,  however,  seem  to  me  to  go  more 
to  the  difficulty  of  applying  the  principles  of  the  Court 
to  such  cases  than  to  the  question  whether  these  prin- 
ciples are  applicable.  They  go,  I  think,  no  further  than 
to  show  that  such  cases  are  to  be  watched  with  th6 
utmost  vigilance,  and  that  the  Court  before  it  interferes 
in  such  cases  ought  to  be  satisfied  beyond  all  doubt,  that 
there  has  been  misrepresentation,  and  that  the  purchaser 
has  acted  upon  it. 

The  Plaintiff  being  thus  entitled  to  be  relieved  from 
the  purchase  on  the  26th  of  November,  1858,  the  ques- 
tion is,  whether  he  afterwards  lost  that  right  before  the 
filing  of  the  bill  on  the  14th  of  February,  1859?  That 
he  knew  the  financial  difficulties  of  this  company  on  the 
25lh  of  November,  1858,  is  clear.  But  he  had  not  then 
in  his  possession  any  means  of  discovering  the  defect  in 
the  title  to  the  land.  The  act  of  the  19  Vict  c.  69,  was 
not  in  his  possession.  The  earliest  period  at  which  thi^ 
knowledge  can  be  imputed  to  him  seems  to  me  to  have 
been  the  9th  of  December,  1 858.  From  that  time,  so  fat 
as  I  can  find,  the  Plaintiff  has  always  asserted  his  title 
to  be  relieved  in  respect  of  all  the  shares,  modifying,  in- 
deed, the  claims  which  he  made  in  respect  of  them.  In 
his  letter  of  the  9th  of  December,  1858,  he  proposed  to 

take 
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• 

I860.        take  debentures  for  the  145  shares  and  to  hold  the  55 

'•^^^^^      shares;  but  he  still  asserts  his  title  to  be  relieved  from 

^  the  purchase  as  to  all  the  shares.     In  his  letter  of  the 

New         ggQj  of  December,  1858,  he  asked  for  repayment  of  the 

Brunswick,  n  -,  a  ^    t  .  .n         »        i  -i 

&c.  CoMPANT.  money  in  respect  of  145  shares,  but  still  (as  I  understand 

that  letter)  asserted  that  he  had  a  right  to  relief  in  respect 
of  all  the  shares.  Now  it  is  quite  true,  as  was  observed 
in  argument  on  the  part  of  the  Defendants,  that  the 
Plaintiff  did  not  put  his  right  to  be  relieved  in  respect 
of  the  purchase  on  the  point  as  to  the  title  to  the  land, 
but  that  he  put  forward  another  ground,  which  perhaps  he 
considered  to  be  sufficient.  If  his  silence  on  the  subject 
of  the  title  to  the  land  is  to  prevail  against  him,  I  think 
it  can  only  be  on  one  or  other  of  these  grounds — either 
as  affording  proof  that  he  had  known  the  state  of  the 
title,  and  therefore  was  not  deceived  by  the  misrepresen- 
tation, or  as  affording  proof  that  he  meant  to  abandon 
any  claim  upon  the  footing  of  that  misrepresentation. 
As  to  the  first  of  these  grounds  I  think  it  is  answered  by 
the  evidence.  As  to  the  other  ground,  I  do  not  think 
that  where  a  party  has  two  grounds  of  complaint  and  in 
correspondence  asserts  one  of  them,  it  ought  to  be  in- 
ferred that  he  means  to  abandon  the  other ;  at  all  events, 
this  ground  was  put  forward  by  the  Plaintiff  as  early  as 
the  8th  of  January,  1859,  when  this  bill  was  filed. 
Under  these  circumstances  I  cannot  say  that  I  think  the 
Plaintiff  is  precluded  from  relief. 

The  result  therefore  of  this  case,  according  to  my 
opinion,  is  this :  that  there  must  be  a  decree  against  the 
company  to  refund  the  purchase-money.  I  think  there 
must  be  interest  upon  the  purchase-money  at  4/.  per 
cent.,  and  the  decree  of  course  must  be  upon  the  Plaintiff 
delivering  up  the  shares.  I  think  there  is  no  sufficient 
case  for  a  decree  against  the  directors ;  and  the  Plaintiff 
then  by  virtue  of  the  decree  becoming  a  creditor.    I  think 

we 
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we  have  nothing  to  do  with  the  further  relief  which  he        1860. 
asks  by  this  bill  in  reference  to  restraining  the  company       ^-^^v^^ 
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from  applying  their  funds.     It  seems  to  me  that  the  i,. 

simple  decree  to  be  made  is  a  decree  against  the  company  ^^^ 
to  refund  the  money  with  interest  at  42.  per  cent.  The  &c.  Company. 
Plaintiff  must  take  his  course  to  recover  that  money  from 
the  company  as  any  other  creditor  would  do.  I  think  it 
is  not  a  case  for  giving  any  costs  at  all.  There  has  been 
80  much  carelessness  on  the  part  of  the  Plaintiff*  in  the 
transaction  that  it  is  not  a  case  in  which  I  am  disposed 
to  give  any  costs. 

The  Lord  Justice  Knight  Brucb. 

At  the  conclusion  of  the  argument  before  us  in  this 
cause,  which  has  reminded  me  of  the  Beverley  Case,  not 
long  ago  before  the  Master  of  the  Rolls,  the  Lords  Jus- 
tices and  the  House  of  Lords,  my  impression  was  against 
the  Appellant ;  at  least,  U>  this  extent,  that  the  merits 
appeared  to  me  involved  in  so  much  obscurity  and  doubt 
that  I  thought  him  scarcely  in  a  condition,  especially  as 
the  Plaintiff*  in  the  suit,  to  ask  us  to  depart  from  an  order 
which  we  were  perhaps  bound  to  assume  to  be  right, 
until  we  should  be  convinced  to  the  contrary.  Further 
consideration  of  this,  one  of  the  most  perplexing  cases, 
to  me  at  least,  with  which  for  a  long  time  I  have  had  to 
deal,  has  brought  me  to  the  opinion  that  the  reasons  in 
favor  of  giving  him  a  decree  preponderate  over  those 
which,  plausible,  to  say  the  least,  are  opposed  to  it ;  and 
I  accede  to  the  view  of  the  matter  taken  by  my  learned 
Brother,  to  whose  careful  judgment,  the  result  of  so 
much  and  such  close  attention,  I  will  not  attempt  to  add. 
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ISGO. 


April  21. 

Before  The 

Lord 
Chancellor 

Lord 
Campbell 
and  The 
Lords  Jus- 
tices. 

A  drawer  in 
Louisiana  of 
bills  of  ex- 
change upon 
acceptors  in 
Londtm  held 
entitled  to 
prove  under 
a  deed  of 
arrangement 
executed  by 
the  latter, 
upon  their  be- 
coming insol- 
vent, to  their 
creditors,  not 
only  for  the 
amount  of  the 
bills,  but  also 
for  10/.  per 
cent,  upon 
that  amount  in 
lieu  of  re- 
exchange, 
which,  by  the 
law  of  Loui- 
tiana,  he  had 
been  obliged 
to  pay  to  the 
holders  of  the 
bills  on  their 
return  dis- 
honored and 
protested  for 
non-payment 
in  Louisiana, 


WALKER  V.  HAMILTON. 

rriHIS  was  a  special  case,  originally  argued  in  part 
before  the  Lords  Justices,  and  then  transferred  to 
the  paper  of  the  full  Court,  their  Lordships  deeming 
the  question  raised  upon  the  special  case  of  sufficient 
importance  to  warrant  its  being  re-argued  before  the 
full  Court 

The  case  stated  in  substance  as  follows : — 

I"n  and  prior  to  the  year  1854,  Messrs.  Morewood  Sp 
Rogers  carried  on  business  as  co-partners  in  London 
and  at  Melbourne  in  Australia,  They  had  at  the  same 
time  extensive  dealings  with  various  persons  in  the  United 
States  of  America  as  purchasers  of  cotton,  and  at  various 
times  previously  to  and  in  the  year  1854  sent  commis- 
sions to  the  Defendant  Adolphus  Hamilton^  a  broker 
and  merchant  residing  at  New  Orleans,  in  the  state 
of  Louisiana,  to  purchase  on  their  behalf  large  quantities 
of  cotton  to  be  consigned  to  them  in  England,  In  pur- 
suance of  these  commissions  the  Defendant  Hamilton 
from  time  to  time  purchased  and  consigned  the  required 
quantities  of  cotton  on  account  of  Messrs.  Morewood  ^ 
Rogers,  and  drew  upon  them  bills  of  exchange  for  the 
amount  of  the  cost  of  the  cotton,  commission  and  other 
usual  expenses  incurred  in  purchasing  and  consigning  it. 
All  such  bills  of  exchange  as  were  drawn  prior  to  the 
4th  October,  1854,  were  duly  accepted  and  paid  by 
Messrs.  Morewood  §f  Rogers.  In  addition  to  the  bills 
so  accepted  and  paid,  Hamilton,  in  the  months  of  October 
and  November,  1854,  drew  at  New  Orleans  thirty-six 
bills  of  exchange,  for  sums  amounting  in  the  whole  to 

35,630/. 
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35,630/.  5s.  6d.f  on  Messrs.  Morewood  ^  Rogers,  who 
were  then  indebted  to  him  in  a  larger  amount.  All  these 
bills  were  drawn  payable  to  the  order  of  Samuel  C.  Bell 
as  the  cashier  of  a  joint-stock  company  established  at 
New  Orleans,  called  the  New  Orleans  Canal  and  Bank- 
ing Company. 

One  of  these  bills  was  dated  the  4th  October,  1854, 
and  was  in  the  following  form  : — 

"  Exchange  for   1,000/.  sterling,  New   Orleans,  Oc^ 
toberAf,  1854. 

"  Sixty  days  after  sight  of  this  first  of  exchange, 
second  and  third  unpaid,  pay  to  the  order  of  Samuel 
C  Bell,  cashier,  1,000/.  sterling,  value  received,  and 
charge  the  same  to  account  of  Messrs.  Morewood  ^ 
Rogers,  London, 

"  Adolphus  Hamilibn^ 

The  other  bills  were  similar  in  form. 

All  these  bills  were,  at  the  times  when  they  were  re- 
spectively drawn,  transferred  by  Hamilton  to  the  New 
Orleans  Canal  and  Banking  Company,  and  subsequently 
and  before  acceptance,  indorsed  and  transferred  by  or  on 
behalf  of  the  company  to  various  persons. 

All  the  bills  were  duly  accepted  in  London  by  Messrs. 
Morewood  ^  Rogers  at  dates  between  the  1st  and  23rd 
November,  1854. 

On  the  2nd  January,  1855,  Messrs.  Morewood  Sf 
Rogers  stopped  payment;  and  on  the  26»th  JanucCry, 
1855,  for  the  purpose  of  carrying  into  effect  an  arrange- 
ment previously  made  by  them  with  their  creditors,  they 
executed  to  the  Plaintiffs,  as  trustees  for  themselves  and 

the 
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the  several  other  persons  parties  thereto  of  the  third  part, 
creditors  of  the  said  Messrs.  Maretcood  ^  Rogers,  the 
ordinary  deed  of  assignment  of  all  their  estate  and  effects 
for  distribution  amongst  such  creditors,  in  satisfaction  of 
their  debts  in  proper  order  and  proportion^  azid  aa  such 
debts  would  be  paid  in  case  the  insolvents  bad  become 
bankrupts. 

At  various  dates  between  the  3rd  and  S5th  of  Januartf, 
1 855,  the  thirty-six  bills  of  exchange  were  respectively, 
as  they  became  due  and  payable,  presented  in  London 
for  payment  to  Messrs.  Morewood  ^  Rogers,  who,  under 
the  circumstances  above  stated,  were  unable  to  pay  them, 
and  the  bills  thereupon  were  respectively  duly  protested 
for  non-payment 

The  deed  of  arrangement  of  the  26th  January,  1855, 
was,  at  various  times  afterwards,  executed  by  the  whole 
of  the  creditors  of  Messrs.  Morewood  ^  Rogers^  in- 
cluding the  Defendant  jETamt'/ZoA. 

On  the  26th  January,  1855,  the  whole  of  the  bills 
protested  for  non-payment  were  paid  in  London,  supra 
protest,  for  the  honor  of  the  New  Orleans  Caned  and 
Banking  Company,  by  Messrs.  Overend,  Gurney  ^  Co., 
of  London,  and  by  them  subsequently  transferred  to  the 
New  Orleans  Canal  and  Banking  Company,  and  the 
company,  by  their  duly  authorized  agent,  afterwards 
executed  the  deed  of  arrangement  of  the  26th  January, 
1855,  as  claimants  in  respect  of  the  bills  thus  transferred 
to  them. 

On  the  return  of  the  dishonored  bills  to  New  Orleans, 
the  Defendant  Hamilton  paid  to  the  New  Orleans  Canal 
and  Banking  Company  the  amount  of  the  bills,  with  the 
addition  of  10/.  per  cent,  damages  in  lieu  of  re-exchange 

on 
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on  such  amount,  which,  as  the  drawer  in  New  Orleans 
of  the  bills,  he  was  liable  by  the  law  of  the  state  of 
Louisiana  to  pay  in  consequence  of  such  bills  having 
been  protested  for  non-payment  by  the  acceptors  in  Eng- 
land^ together  with  interest  on  the  respective  amounts  of 
the  bills  and  damages  from  the  time  of  protest. 

The  Defendant  Hamilton  claimed  to  be  admitted  as 
a  creditor  under  the  deed  of  arrangement,  not  only  for 
the  amount  of  the  dishonored  bills,  but  also  for  the  10/. 
per  cent,  damages  thereon,  amounting  to  3,563/.,  but  not 
in  respect  of  interest  on  the  bills  or  any  of  them. 

The  Plaintiffs,  as  trustees  of  the  deed  of  arrangement, 
had  admitted  proof  by  the  Defendant  Hamilton,  and 
paid  dividends  to  him  in  respect  of  the  amount  of  the 
bills,  such  dividends  having  been  paid  and  received 
without  prejudice  to  the  claim  of  Hamilton  to  be  admitted 
as  a  creditor  for  the  sum  of  3,563/.  for  damages. 

The  question  for  the  opinion  of  the  Court  was,  whether 
(tie  Defendant  Adolphm  Hamilton  was  entitled  to  be 
admitted  as  a  creditor  under  the  deed  of  arrangement  in 
respect  of  the  sum  of  3,563/.  paid  by  him  for  damages  on 
the  return  to  New  Orleans  of  the  bills  of  exchange  drawn 
by  him  on  Messrs.  Mxyrewood  ^  Rogers,  and  accepted 
but  dishonored  by  them  and  protested  for  non-payment 
as  above  mentioned,  or  for  any  other  sum  for  damages 
paid  by  him  on  the  bills,  or  any  of  them. 

Mr.  Daniel  and  Mr.  Wickens  for  the  Plaintiffs. 

The  acceptor  is  not,  upon  non-payment  of  a  bill, 
liable  to  the  holder  for  anything  more  than  the  principal 
sum  and  the  expenses  of  the  protest  and  interest  thereon 
from  the  time  of  maturity  of  the  bill,  and  not  liable  for 

re-exchange ; 


Walker 
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1 860.        re-exchange ;   Story  on  Bills  of  Exchange  (a) ;  Napier 
v„  Schneider  (J) ;   Woolsey  v.  2>.  Crawford  (c).     There 
V,  is  no  obligation  on  the  acceptor^  except  that  created  by 

Hamilton,  ^j^^  custom  of  merchants,  and  that  custom  does  not  give 
a  right  to  an  indorser  or  holder  to  recover  re-exchange; 
Dawson  v.  Morgan  (rf).  The  only  question  is,  whether 
by  the  law  of  England  the  acceptor's  liability  to  the 
drawer  is  different  from  what  it  is  to  the  holder  or  in- 
dorser ?  It  is  submitted  not.  In  Francis  v.  Rucker{e\ 
Lord  Camden  allowed  the  drawer  of  a  bill,  which  had 
been  drawn  in  pursuance  of  orders  of  the  acceptors,  to 
prove  his  debt,  including  re-exchange,  against  the  ac- 
ceptors, who  had  become  bankrupt  But  in  that  case 
Lord  Camden  is  supposed  to  have  proceeded  merely  on 
the  special  act  of  the  colony  in  which  the  bills  were 
drawn,  providing  that  bills  which  should  be  returned 
should  be  paid  with  twenty  per  cent,  beyond  the  amount 
of  the  original  bills;  Ex  parte  Moore^  re  Tyler [f). 
By  the  general  law  there  is  no  distinction  between  the 
rights  of  the  drawer  and  the  rights  of  the  holder  or 
indorser  as  against  an  acceptor;  Cookers  Bankntpt 
Laws  (g) ;  Kent's  Commentaries  (A).  And  by  that  law 
the  acceptor  is  not  liable  for  re-exchange  to  the  holder, 
though  the  latter  may  have  paid  it  as  indorser,  and 
although  it  be  a  liquidated  sum ;  Woolsey  v.  2>.  Craw- 
ford(c).  The  mode  of  payment  of  the  bills  and  the 
consequences  of  non-payment  are  governed  by  the  law 
of  the  country  in  which  the  payment  was  contracted  to 
be  made ;  Cooper  v.  TTie  Earl  of  Waldegrave  (i).  More- 
over in  Francis  v.  Rucker  {e),  Lord  Camden  considered 

that 

(a)  Sect.  398.  (/)  2  B.  C.  C.  597. 

(6)  12  East,  420,  ig)  Page  194. 

(f)  2  Camp,  445.  (A)   Fol,  3,  pp,  153,  154. 

(£/)  8  Bam,  Sf  Cr,  618.  (<)  2  Beav,  282. 

(e)  Amb,  G72. 
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that  the  twenty  per  cent,  was  made  by  tlie  act  of  the  1860. 
colony  a  liquidated  demand,  and  therefore  distinguishable 
from  re-exchange,  the  difference  upon  which  was  an  un- 
certain damage.  In  the  present  case  the  10/.  per  cent,  is 
made  payable  in  lieu  of,  and  stands  on  the  same  footing 
as,  re-exchange,  and  cannot  be  regarded  as  damages, 
technically  speaking,  liquidated,  any  more  than  the  re- 
exchange  itself.  On  this  second  ground,  therefore,  the 
present  case  is  also  distinguishable  from  Francis  v. 
Rucker{a)y  and  we  submit,  on  both  grounds,  that  the 
proposed  proof  cannot  be  admitted. 

Mr.  Bacon  and  Mr.  W,  F.  Robinson  for  the  De- 
fendant Hamilton, 

If  Francis  v.  Rucker  (a)  be  law,  our  right  of  proof  for 
the  sum  claimed  cannot  be  disputed.  The  engagement 
entered  into  by  the  acceptors  of  the  bills  was  to  pay  the 
bills,  or  the  10/.  per  cent.,  the  consequent  damages 
according  to  the  law  of  Louisiana,  in  the  same  manner 
as  if  they  had  expressly  stipulated  to  do  so.  The  sum 
payable  for  damages  has  relation,  when  it  accrues,  to  the 
original  transaction,  and  becomes  part  of  the  debt.  In 
Ex  parte  Moore,  re  Tyler  (6),  Lord  Thurlow  admitted 
the  authority  of  Francis  v.  Rucker  (a),  but  drew  a  dis- 
tinction between  it  and  the  case  before  him  on  the  ground 
that  proof  in  bankruptcy  could  only  be  admitted  for 
damages  existing  at  the  time  when  the  act  of  bankruptcy 
was  committed  ;  but  that  distinction  now  no  longer  exists ; 
7%tf  Bankrupt  Law  Consolidation  Act,  1849(c).  The 
two  decisions  are  not  inconsistent.  In  the  other  cases 
cited  the  question  was  between  the  holder  and  acceptor, 
not  between  the  drawer  aud  acceptor  of  the  bills.  This 
claim  is  for  damages,  which  may  fairly  and  reasonably 

be 

(a)  Jmb.  672.  (c)  Sect.  178. 

(h)  2  B.  C.  C.  597. 
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I860.        be  considered  as  arising  naturally,  Le.  according  to  the 

^IT''^'^       usual  course  of  thin&rs,  from  the  breach  of  contract  to 
Walker  ° 

V.  pay  the  bills,  or  which  may  reasonably  be  supposed  to 

Hamiltow.  j^^^g  been,  in  the  contemplation  of  both  parties  when 
they  made  the  contract,  the  probable  result  of  the  breach 
of  it.  It  is  a  claim,  therefore,  which  would  be  recoverable 
at  common  law ;  Hadley  v.  Baxendale  {a).  Where  ti 
bill  of  exchange  is  drawn  in  one  country  and  payable  in 
another,  and  is  dishonored,  the  drawer  is  liable  accord- 
ing to  the  lex  loci  contractus,  and  not  according  to  that 
of  the  country  in  which  the  bill  is  made  payable  ;  AUe$i 
v.Kemhleifi). 

Mr.  Daniel  replied. 

The  Lord  Chancellor. 

Mr.  Daniel  has  done  all  that  could  be  done  in  support 
of  the  case  of  those  who  have  the  good  fortune  to  have 
him  for  their  advocate ;  but  I  must  say  that  I  think  the 
merits  are  decidedly  against  him.  I  am  clearly  of  opinion 
that  Mr.  Hamilton  had  a  right  to  prove  for  this  10/. 
per  cent,  under  the  deed.  It  would  be  a  great  injustice 
if  he  had  not.  He  is  employed  by  Messra.  Moreicood 
^  Co.  to  buy  goods  for  them  upon  commission^  to  send 
these  goods  to  Liverpool  in  the  United  Kingdom^  and 
he  is  desired  by  them  to  draw  bills  upon  them  for  the 
price  of  the  goods  and  commission,  which  they  undertake 
to  accept  and  to  pay.  He  does  buy  the  goods ;  he  does 
draw  the  bills.  The  bills  are  accepted,  and,  when  due, 
are  dishonored,  and  then  what  is  the  situation  of  Mr. 
Hamilton  ?  He  is  sued  and  obliged  to  pay  the  amount 
of  the  10/.  per  cent,  in  consequence  of  a  law  subsisting 
in  Louisiana^  where  the  bills  were  drawn  or  where  the 

transaction 

(tf)  9  Exch.  Rep,  341.  {b)  6  Moore,  314. 
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transaction  took  place.  He  being  thus  out  of  pocket  in  1860. 
respect  of  the  sum  that  he  had  paid  as  well  as  in  respect 
of  his  services  as  a  commission  merchant,  and  having 
actually  paid  the  lOZ.  per  cent.,  it  is  alleged,  that  under 
this  deed  of  composition,  executed  between  these  gentle- 
men and  their  creditors,  he  has  no  remedy  for  the  lOL 
per  cent,  which  he  so  paid.  It  would  be  a  great  in- 
justice that  he  should  lose  the  sum  which  he  has  paid 
in  obeying  their  commands.  As  the  case  was  ingeniously 
put  by  Mr.  Robinson,  they  asked  him  to  be  their  surety, 
and  he  became  their  surety  by  drawing  the  bills,  and 
in  that  character  was  called  on  to  pay.  But  a  surety 
has  a  right  against  his  principals  to  be  recouped  what 
he  has  paid  as  surety  at  their  request. 

Therefore,  according  to  law  and  justice,  this  demand 
ought  to  be  satisfied,  and  upon  this  general  principle, 
that  it  is  a  damage  naturally  flowing  from  the  breach  of 
the  contract.  Where  there  is  a  contract,  the  party  who 
breaks  that  contract  is  liable  for  what  may  be  considered 
the  natural  and  proximate  consequence  of  that  breach  of 
contract.  Here  was  a  promise  to  pay  the  bills  when 
they  became  due ;  that  promise  was  broken :  the  pay- 
ment of  the  1 0/.  per  cent,  was  the  natural  and  direct 
consequence  of  that  breach  of  contract,  and,  therefore, 
the  party  to  whom  that  promise  was  made  and  who 
suffered  from  that  breach  of  the  promise  is  very  ill  used 
if  he  has  not  a  right  to  be  indemnified  in  respect  of  the 
loss  which  he  has  thus  sustained. 

This  reasoning,  I  think,  applies  generally  to  the 
drawer  of  a  bill  in  a  foreign  country  on  an  acceptor  in 
another  foreign  country,  where  there  may  be  a  re- 
exchange  or  some  law  giving  a  fixed  sum  in- payment  of 
exchange,  because  what  is  paid  under  that  law  in  lieu 
of  re-exchange  is  a  necessary  consequence  of  the  breach 
of  contract  on  the  part  of  the  acceptor  of  the  bill,  and 

Vol.  I— 4,  SS  D.F.J.     I  have 
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I  have  no  doubt  that  in  an  action  at  law  in  an  English 
court  it  might  be  recovered,  on  setting  out  the  acceptance, 
V.  the  dishonor,  and  per  quod  that  the  plaintiff  was  com- 

Hamiltok.    pgjig^j  tQ  pay  the  10/.  per  cent,  to  the  holder  of  the  bill. 

That  seems  to  me  to  be  the  correct  principle,  and  we 

have  the  authority  of  Pothier  (a)  for  its  being  the  law  of 

France^  and  it  has  been,  I  believe,  since  included  in  the 

commercial  code  of  the  Code  Napoleon  (J).     We  have 

the  authority  of  Story,  the  great  jurist  (c),  who  gives 

countenance  to  that  doctrine ;   and  we  have  that  which 

Mr.  Daniel  was  unable  to  cope  with,  viz.,  the  express 

authority  of  an  English  court  of  justice  in  the  case  of 

Francis  v.  Rucker  (d),  which  is  expressly  in  point  with 

the  present.     It  was  a  case  that  was  well  considered  by 

Lord  Camden,  who  so  felt  the  great  importance  of  it,  that, 

in  order  to  settle  the  law  solemnly  and  finally,  he  was 

not  satisfied  to  do  what  I  believe  he  might  have  done  in 

bankruptcy,  but  he  directed  a  bill  to  be  filed,  so  that 

his  opinion  might  be  reviewed  and  the  opinion  of  the 

House  of  Lords,  if  necessary,  taken  upon  it  (e).     His 

decision, 

(fl)  Pothier,  Contrat  d'EchangCf  the  twenty  per  cent,  thereon,  and 

par  DupiritpL  117.  to  receive  a  dividend  in  respect 

(6)  Code  de  Commerce,  liv.  1,  thereof;    that  in   the  meantime 

iU,  Sf  sec.  13.  the  assignees  might  be  restrained 

(c)  Story  on  Bills  of  Exchange^  from  making  a  dividend,  or  or- 

sec.  398.  dercd  to  retain  in  their  hands  suf- 

(c/)  Amb,  672.  ficient  to  answer  the  Petitioner's 

(e)  The  petition  in  bankruptcy  dividend,  and  that  the  bankrupts' 

was  presented  by  the  Plaintiff  in  certificate  might  be  stayed  until 

the  suit,  Tench  Francis,  and  after  the  Petitioner  should  have  been 

stating  the  facts  appearing  in  the  admitted   a   creditor   under  the 

report  of  Francis  v.  Rucker  (Amb.  commission. 
672),  and   that  a  dividend  had  The  following  was  the  order 

been  advertised,  it  prayed  that  the  made  upon  the  petition : — 
Commissioners  might  be  ordered 

to  admit  the  Petitioner  to  prove  "  ^*'«^'  ^^^>  *^^'- 

for  the  whole  of  his  debt  under  "  R©  Hagen  and  Wolpman. 
the  commission,  viz.  the  sum  for  <<  I  do  order  that  the  aaid  peti- 

which  the  bill«  were  drawn,  with  tion  be  and  the  same  is  hereby 
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decision,  however,  was  not  appealed  against.  It  has  I 
believe  been  considered  law  ever  since,  and  is  in  my 
opinion  consistent  with  reason  and  good  sense. 

If  there  had  been  subsequent  decisions  which  were  at 
variance  with  it,  we  might  have  been  bound  by  the  more 
recent  authorities ;  but  notwithstanding  all  the  diligence 
which  has  been  exercised  by  Mr.  Daniel  and  his  learned 
junior,  they  have  brought  no  single  authority  that  directly 
conflicts  with  that  case,  because  in  Ex  parte  Moore  (a) 
the  proof  was  allowed.  Some  observations  were  made  by 
Lord  Thurlow  respecting  Francis  v.  Rucher  (i),  but  he 
acquiesced  in  it,  and  the  proof  was  allowed.  In  Napier 
V.  Schneider  (c),  a  gentleman  at  the  bar  asked  for  a 
reference  to  the  Master  as  to  the  amount  that  was  due 
on  a  bill  of  exchange  and  for  re-exchange  (not  10/.  or 
20/.  per  cent,  or  any  given  per  centage),  and  the  Court 
held  that  the  Master  was  not  competent  to  enter  into  all 
this  calculation.  But  if  it  had  been  a  fixed  sum  of  10/. 
per  cent.,  the  Master  would  have  had  no  difficulty,  and  I 
am  inclined  to  believe  that  in  such  a  case  the  counsel  who 
made  tlie  application  would  have  succeeded,  instead  of 
fiuling.  The  case  of  Woolseyv.D.  Crawford  {d)  is  at 
most  a  Nisi  Prius  case,  and  the  point  there  decided  only 
applied  to  the  re-exchange,  not  to  a  sum  which  was 
liquidated,  which  could  have  been-  easily  ascertained ; 

and 


dismined,  but  such  dismission  of 
the  said  petition  is  to  be  without 
prejudice  to  the  Petitioner's  bring- 
ing his  biU,  which  he  is  to  file 
forthwith,  to  ascertain  his  demand 
in  respect  of  damages  mentioned 
in  the  said  petition.  And  I  do 
order  that  in  the  meantime  the 
Petitioner  be  at  liberty  to  enter  a 
claim  for  the  said  damages  before 
the  Commissioners  acting  under 

S 


the  said  commission,  and  that  the 
allowance  and  confirmation  of 
the  said  bankrupts'  certificate 
be  stayed  until  further  order. — 
Camden,  C."— JR<rg.  Lib.  vol  45, 
p.  196. 

(a)  2  B.  C.  C.  597. 

{b)  Amh.  672. 

(c)  12  £a«/,  420. 

{d)  2  Camp.  445. 

S2 


1860. 

Walkf.r 

r. 

Hamilton. 


Walker 

V. 
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1860.  and  as  to  this  Nisi  Prius  case^  if  it  had  been  expressly  in 
point,  I  should  have  said  that  it  could  not  at  all  outweigh 
the  solemn  decision  of  Francis  v.  Rucker  (a).  But  the 
Hamilton,  ^j^gg  before  US  is  distinguishable  from  it  because  it  is  only 
there  said  that  a  claim  in  respect  of  re-exchange  could 
not  be  admitted,  and  here  we  are  not  upon  re-exchange, 
but  upon  a  liquidated  sum  of  10/.  per  cent.  I  do  not, 
therefore,  find  any  authority  at  all  to  conflict  with  the 
case  of  Francis  v.  Rucker  (a),  and  upon  that  I  think  we 
may  safely  decide  in  favor  of  this  demand. 

The  Lord  Justice  Knight  Bruce. 

I  also  think  that  the  first  and  main  branch  of  the 
question  must  be  answered  in  the  affirmative. 

The  Lord  Justice  Turner. 

I  say  nothing  as  to  how  this  case  would  stand  as 
between  a  holder  and  the  acceptors,  because  that  is  not 
the  case  before  us ;  but,  as  between  the  drawer  and  the 
acceptors,  in  my  opinion,  there  is  a  liability  in  the  ac- 
ceptors which  would  have  been  provable  under  a  bank- 
ruptcy. Therefore  the  case  of  Francis  v.  Rucker  (a)  is 
distinct  upon  the  point;  and  I  do  not  think  that  that 
authority,  after  having  examined  the  petition  which  was 
presented  in  the  bankruptcy,  is  confined  at  all  to  the 
special  circumstances  of  the  particular  case.  Whatever 
the  effect  of  the  cases  at  law  may  be,  as  between  the 
holder  and  the  acceptor,  they  do  not,  in  my  judgment, 
affect  the  case  as  between  the  drawer  and  the  acceptor; 
and  in  my  opinion,  therefore,  our  answer  must  be  in  the 
affirmative. 

(a)  Amb.  672. 
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March  10, 17, 

THE  EARL  OF  TYRONE  v.  THE  MARQUIS    ^  24.^^ 

OF  WATERFORD.  Before  The 

Lord 

rflHIS  was  a  special  case  transferred  from  the  paper  of     Chancellor 

the  Master  of  the  Rolls,  and  heard  originally  by     Campbell 

the  full  Court  of  Appeal.  and  The 

Lords  Jus- 
tices. 

The  question  submitted  for  the  opinion  of  the  Court  Under  a  testa- 
arose  upon  the  construction  of  the  will,  dated  the  17th  "fomy^rother 

August,  1852,  of  the  late  Marquis  of  Waterford,  which  ^-  and  to  his 

.      ,      -  „       .  children  in 

was  in  the  following  terms  : —  succession  :" 

"  I,  Henry  Marquis  of  Waterford,  make  the  following  construction  of 

will :— I  leave  Ford  Castle  and  all  land  and  property  \^^e  whole  will, 

^     ^      -f    that  JB.  took 
belonging  to  me  in  the  county  of  Northumberland  to  my  an  estate  tail 

wife  Louisa  Ann,  Marchioness  of  Waterford,  for  her  jjjj/jy^and^n 

life ;  and  I  desire  that  her  jointure  shall  be  paid  out  of  absolute  intc- 

my  said  property  in  the  county  of  Northumberland.     I  [gaaJholds  and 

desire  that  my  debts,  or  interest  upon  them,  shall  be  general  per- 

.  ,    /»  ,      .  n  w  .  1  T  1  sonal  estate. 

paid  from  the  income  of  my  Irish  property.     I  leave  to      Debts  due 

my  sister  Sarah  Countess  Talbot,  1000/.  a  year  for  her  !®  ^^^  ^"^*°^ 
•^  ^  ^  /  in  respect  of 

life,  to  be  paid  out  of  the  income  of  my  Irish  property,  collieries  be- 

If  my  wife  have  a  child  by  me,  I  leave  to  the  said  child  jn^tftoimty"" 

all  my  property  of  every  kind,  except  my  wife's  life  in-  of  N,  held  to 

terest  in  my  property  in  the  county  of  Northumberland,  §^*ge  of^all 

and  except  the  Countess  Talbot's  life  interest  of  1,000/.  land  and  pro- 

T  •  /»    1  perty  belong- 

a  year  in  my  Irish  property.     In  case  my  wife  has  no  ing  to  him  in 

children  by  me,  I  leave  my  Irish  property,  subject  to  all  *Jl*  county  of 

charges  upon  it,  to  my  brother  Lord  John  Beresford  and 

to  his  children  in  succession;  and  in  case  my  wife  have 

no  children  by  me,  at  her  death  I  leave  all  my  English 

property  to  my  brother  Lord  John  Beresford  and  his 

children  in  succession.     I  leave  to  my  wife  all  njy  plate, 

jewels 
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1860.       jewels  and   money  which    may  stand  to  my  credit  at 

^^T^"^^^^      Messrs.  Coutts  on  the  day  of  my  death." 
Earl  OP  ^  ^ 

Tyrone 

•  -     "•  The  testator  died  on  the  29th  March,  1859,  without 

Marquis  of  ^  '  ' 

AVaterpord.  having  had  any  issue,  and  his  only  brother  Lord  John 
Beresford  succeeded  to  the  title,  and  took  out  letters  of 
administration  of  the  personal  estate  of  the  testator  with 
the  will  annexed,  the  Dowager  Marchioness  of  Water- 
ford  having  renounced  administration. 

At  the  date  of  his  will  and  of  his  death  the  testator 
was  seised  in  fee  simple  of  freehold  estates  in  the  counties 
of  Waterford,  Londonderry,  KUhenny  and  Tlpperary ; 
and  of  other  freehold  estates  in  the  county  of  Northum- 
berland, known  by  the  name  of  the  Ford  Castle  Estates, 
He  was  also  possessed  of  leasehold  estates  held  for  terms 
of  years  situate  both  in  England  and  in  Ireland  and 
intermingled  with  his  freehold  estates  in  those  countries. 

The  relative  values  of  his  freehold  and  leasehold 
estates  were  as  follows : — ^The  annual  rental  of  the  Irish 
freeholds  was  about  80,000/.,  that  of  the  Irish  leaseholds 
46/.  35.  \d.,  that  of  the  English  freeholds  about  11,360^, 
that  of  the  English  leaseholds  281/.  13^.  \d. 

He  kept  up  a  suitably  furnished  mansion-house  and 
residence  at  Curraghmore  in  the  county  of  Waterford, 
and  another  at  Ford  Castle  in  Northumberland.  Both 
the  Irish  and  the  English  estates  were  subject  to  large 
incumbrances.  At  the  time  of  his  death  his  personal 
estate  (exclusive  of  leaseholds  for  years,  and  of  his  plate 
and  jewels,  and  of  his  balance  with  Messrs.  Coutts) 
consisted  of  arrears  of  rent  of  the  testator's  estates  in 
England  and  Ireland,  of  live  stock,  house  furniture  and 
effects,  colliery  materials,  colliery  debts  due  to  the  estate, 
cash  in  England  and  Ireland,  balances  at  the  testator's 

'  bankers 
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bankers  in  England  and  Ireland,  and  a  reversionary  share        1860. 

of  a  fund  in  the  Court  of  Chancery  in  England  in  a  suit      ^^ 

of  Beresford  v.  Armagh.  Tyrone 

o. 
Marquis  of 
The  only  persons  entitled  under  the  Statutes  of  Dis-   Waterford. 

tribution  to  the  personal  estate  of  the  late  Marquis  of 

Waterford  were  his  brother,  the  present  marquis,  his 

widow,   the  dowager  marchioness,  and  his   sister  the 

Countess  of  Shrewsbury  (in  the  will  called,  and  at  the 

date  thereof  being,  the  Countess  Talbot).    The  Earl  and 

Countess  of  Shrewsbury  had  disclaimed  all  interest  hi  the 

testator's  personal  estate ;  and  the  present  marquis  and 

the  dowager  marchioness  had  made  certain  arrangements 

with  one  another  on  the  assumption  that  the  residuary 

personal  estate  was  not  disposed  of  by  the  will. 

The  PlaintiflF  was  the  Earl  of  Tyro7iey  the  eldest  son  of 
the  present  Marquis  of  Waterford^  an  infant^  by  his  special 
guardian  Admiral  Eden,  The  Defendants  were,  the  pre- 
sent Marquis  of  Waterford,  the  Dowager  Marchioness 
of  Waterford,  the  widow  of  the  testator,  and  the  three 
other  of  the  four  sons  and  only  children  of  the  present 
Marquis  of  Waterford,  by  their  guardian  the  Honorable 
E.  Kenyan,  The  questions  for  the  opinion  of  the  Court 
were : — 

1.  To  what  interests  have  the  present   Afarquis  of 
Waterford  and  his  children  become  entitled  in  the  free- 
hold estates  and  chattels  real  of  the  late  marquis  by 
virtue  of  the  said  gift,  "  to  my  brother  Lord  John  Beres^ 
ford  and  to  his  children Jn  succession  7* 

2,  Whether  any  and  what  portions  of  the  personal 
estate  of  the  late  marquis  (other  than  his  chattels  real, 
his  plate,  his  jewels  and  his  balance  with  Messrs.  Coutts) 
passed  by  his  will,  and  to  whom  and  for  what  interests  ? 

Mr* 
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1860.  Mr.  Roundell  Palmer  and  Mr.  H.  T.  Erskine  for  the 

^r^''^      Plaintiff. 
Earl  of 

Tyrone  Upon  the  true  construction  of  the  will,  the  real  estate 

Marquis  op  's  given  to  the  present  Marquis  of  Waterford  for  life, 
Waterford.  yf\^  remainder  to  his  sons  in  tail  general  successively  in 
strict  settlement ;  and  the  chattels  real  and  general  per- 
sonal estate  to  the  present  marquis  for  life  and  then  to  his 
sons  successively  in  tail,  so  that  upon  the  death  of  the 
tenant  for  life,  they  would  vest  absolutely  in  the  Plaintiff. 
The  word  "  children"  is  not  used  in  the  sentence  "  to  my 
brother  Lord  John  Beresford  and  his  children  in  succes- 
sion" as  a  word  of  limitation,  but  as  a  word  of  purchase. 
In  the  earlier  part  of  the  will  where  the  testator  says, 
**  in  case  my  wife  have  no  children  by  me,"  the  word 
"  children"  is  used  in  the  ordinary  sense  of  that  word, 
nor  is  there  any  context  in  this  will  which  requires  a  dif- 
ferent construction  to  be  put  upon  it  in  the  subsequent 
clause ;  and  in  Ridgeway  v.  Munhittrick  (a),  Lord  8t 
Leonards  said,  "  It  is  a  well-settled  rule  of  construction, 
and  one  to  which,  from  its  soundness,  I  shall  always 
strictly  adhere,  never  to  put  a  different  construction  on 
the  same  word  when  it  occurs  twice  or  oftener  in  the 
same  instrument,  unless  there  appear  a  clear  intention  to 
the  contrary."  The  word  "  children"  does  not  easily  admit 
of  a  wider  sense ;  Pride  v.  Fooks  (A).  There  are  few 
instances  fn  which  it  has  been  used  as  a  word  of  limita- 
tion. The  four  sons  of  the  present  marquis  having  been 
all  living  at  the  date  of  the  will,  Wild's  Case  (c),  has  no 
application.  The  children  moreover  cannot  take  concur* 
rently,  either  as  between  themselves  or  as  between  them 
and  their  father.  The  words  "in  succession,"  render 
such  an  interpretation  impossible  ;  Crone  v.  Odell  (d)» 
If  then  the  word  "  children"  does  not  mean  "  issue,"  and 

they 

{a)  1  Dru.  if  W.  84,  93.  (r)  6  Rep,  17* 

{b)  3  De  Gex  4  J.  252*  \d)  1  Ba,{f  Bf.449;  3  Do!c.6l. 
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they  and  their  father  cannot  lake  concurrently,  the  father,  it  1 8G0. 
is  submitted,  can  only  take  an  estate  for  life ;  Crawford  ^^ 
V.  Trotter  {a)  \  Audsley  v.  JE[orn(b)i  JBuffar  v.  Brad-  Tyrone 
ford  (c).  He  cannot  take  an  estate  tail,  for  then,  if  he  i^j^^Q^jg  ^^ 
should  not  have  barred  the  entail,  there  would  upon  his  Waterfobd. 
death  be  two  estates  tail  in  his  eldest  son,  one  by  descent 
and  the  other  by  purchase.  The  words  "in  succession" 
follow  the  word  "  children"  in  the  will  and  are  applicable, 
therefore,  as  between  them  inter  se  as  well  as  between 
them  and  their  father;  Ongley  v.  Peale(d);  Viner's 
Abr,{e)\  Lawe  v.  Davies^f);  Webb  v.  J3inff{g); 
Young  v.  Shepherd  (h).  Then  what  interests  are  the 
children  to  take  successively  as  between  themselves— es- 
tates for  life  or  estates  tail  ?  The  word  "  property"  used  in 
the  will  carries  the  inheritance  of  the  real  estate,  and  as 
to  the  real  estates,  whether  in  England  or  Ireland,  it  is 
submitted  that  the  legal  estate  is  in  the  father,  and  that 
estates  tail  are  given  after  the  death  of  the  father  to  the 
children  successively,  with  an  ultimate  limitation  to  the 
father  in  fee ;  Oddie  v.  Woodford  (t).  As  to  the  lease- 
holds, the  gift  being  not  by  way  of  executory  trust,  they 
will  vest  absolutely  in  the  Plaintiff  on  his  taking  the  first 
estate  of  inheritance  in  the  realty ;  Rowlands. Morgan(k). 
Lastly,  it  is  submitted  that  the  general  personal  estate  all 
passed  by  the  will.  It  is  said  that  because  the  properly 
given  by  the  will  is  described  under  the  heads  English 
property  and  Irish  property,  the  gift  was  not  meant  to 
include  the  general  personal  estate  ;  but  we  submit  that 
the  personal  estate  may  be  considered  as  having  a  locality, 
so  as  to  be  included  under  those  heads ;  and  that  such 

portion 

{a)  4  AfoJ.  361.  19,50. 
{b)  26  Beav.  195;  1  De  G.,  (/)  2  Ld.  Rai/m.  1561. 

F.  4-  J,  226.  (g)  2  K.  4-  J.  669. 

(c)  2  Alk.  220.  (A)  10  Bear.  207. 

((/)  2  Ld,  Rai/m,  1312.  (i)  3  Myl,  4-  Cr.  584. 

(e)   Vol.   8,  at.   Devise  (D),  {k)  2  Phill.  764. 
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portion  as  would  vest  in  an  executor  under  an  English 

^^^^      probate  passes  under  the  description  English  property, 

Tyrone       and  such  portion  as  vests  in  him  under  an  Irish  probate 

Marquis  op    P^^ses  as  Irish  property,  and  that  this  applies  also  as  to 

Waterford.    the  arrears  of  rent  due  in  the  two  countries. 

Mr.  Lloyd  and  Mr.  H.  R.  Farreriox  the  three  younger 
children  of  the  present  Marquis. 

The  words  "in  succession,"  there  being  nothing  to 
show  in  what  order  the  devisees  are  to  take,  make  the 
devise  void  for  uncertainty;  Windsmore  v,  Hubbard  {a). 
The  common  law  is  not  a  guide  here  to  the  ejtposition 
of  the  words  *'  in  succession,"  as  between  the  children, 
i.  e.  that  the  property  is  to  go  to  them  in  succession 
according  to  seniority,  as  in  a  fee,  for  the  word  property 
does  not  necessarily  carry  the  fee.  But  rather  than  to 
construe  the  gift  so  as  to  render  the  devise  void,  the 
Court  will  reject  the  words  "in  succession;'*  Jessony. 
Wright  (b);  Roddy  v.  Fitzgerald  (c).  Rejecting  those 
words,  the  gift  would  be  to  the  father  and  children  as 
joint-tenants  in  fee,  Mason  v.  Clarke  {d),  the  word  pro- 
perty passing  everything  belonging  to  the  testator  at  his 
death;  Arnold  v.  Arnold {e).  If,  however,  the  words 
"  in  succession"  are  to  be  retained,  then  they  apply  only 
as  between  the  father  and  the  children,  children  being 
nomen  collect! vum  ;  King  v.  Melling  (/)  ;  Phipps  v. 
Lord  Mulgrave  (g) ;  Doe  d.  Burrin  v.  Charlton  (A) ; 
Charlton  v.  Craven  (i);  so  that  the  marquis  will  take 
an  estate  for  life,  with  a  vested  remainder  in  all  the 
children  as  joint-tenants  absolutely.  If  the  words  "in 
succession"   are   retained  and  applied  as  between  the 

children 

(a)  Cro.  Eiiz,  58.  (/)  1   Vent.  231. 

(6)  2  Bligh,  1.  (g)  5  T.  R,  320. 

(c)  6  fl.  L,  Ca,  823.'  (h)  1  Man,  4"  Gr,  429. 

(d)  17  Beav.  126.  (i)  CUed  in  MeUish  v.  Mel- 

(e)  2  M,  4-  K.  365.  lUh,  2  B.  ^  C.  520. 
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children  inter  se,  as  well  as  between  the  father  and  the 
children,  the  effect  will  be  to  give  the  father  and  the 
children  successive  life  interests  one  after  another,  ac-      Tyrone 
cording  to  seniority,  the  inheritance  remaining  undisposed      Marquis 
of;  Greenwood  V,  Tyher{a).  Waterpord. 

Mr.  Selwyn  and  Mr.  Vaughan  Hawkins  for  the 
Dowager  Marchioness  of  Waterford, 

The  generality  of  the  expression  *'  property"  is  here 
controlled  by  the  context.  The  word  is  used  frequently 
in  the  course  of  the  will ;  and  in  some  places  in  a  sense 
applicable  to  the  real  and  leasehold  property  only,  or  to 
property  from  which  income  can  be  derived.  For 
instance,  in  the  earlier  part  of  the  will,  the  jointure 
could  not  be  intended  to  be  charged  on  the  furniture  of 
the  Northumberland  property,  nor  the  debts  or  interest 
on  them  to  be  paid  out  of  income  to  be  derived  from  the 
furniture  at  Tullamore,  or  the  live  stock,  including  stud 
of  horses  on  the  Irish  property.  The  scheme  of  the 
will  shows  that  succession  in  some  form  was  intended, 
and  succession  of  enjoyment  is  inapplicable  to  the  general 
personal  estate ;  therefore  intestacy,  total  or  partial,  must 
have  been  contemplated  as  to  the  general  personal  estate. 
It  is  submitted  that,  except  as  to  the  articles  specifically 
bequeathed,  there  is  a  total  intestacy  as  to  the  personalty. 

The  Attorney-General  and  Mr.  Hobhouse  for  the 
Marquis. 

The  words  "  in  succession"  must  be  taken  to  apply  to 
the  father  and  the  children  collectively.  If  those  words 
were  not  in  the  will,  the  father  and  the  children  would 
take  in  fee  simple  as  joint^tenants  ;  Wtld^s  Caseifi) ;  but 
the  introduction  of  the  words  ''  in  succession"  show  an 

intention 

(a)  Cro.  Jac.  56.  (6)  6  Rqf.  17  a. 
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1860. 

Earl  of 
Tyrone 

V. 

Marquis  of 
Waterforp. 


intention  that  they  should  not  take  collectively^  but  one 
ader  another.  If  it  were  possible  that  estates  in  fee 
simple  could  be  taken  in  succession,  each  would  take  a 
fee  simple  one  after  the  other ;  but,  that  being  impos- 
sible according  to  law,  each  takes  successively  the 
largest  estate  which  the  law  allows  of  being  so  taken, 
viz.  an  estate  tail.  The  objection  that  in  that  case  the 
eldest  son,  if  the  marquis  did  not  bar  the  entail,  would, 
on  the  death  of  the  marquis,  take  two  estates  tail,  is 
purely  technical,  for  one  estate  would  merge  in  the 
other.  [ITie  Lord  Justice  Turner:  Has  the  Wills 
Act,  1  Vict.  c.  26,  s.  28,  any  bearing  upon  the  question?] 
Under  the  word  "  property*'  the  fee  would  pass  under  the 
act,  unless  a  contrary  intention  appears  on  the  will,  but 
the  net  does  not  say  what  is  to  happen  if  such  an  inten- 
tion does  appear.  Taking  then  the  words  "  in  succes- 
sion'' in  their  ordinary  sense,  the  father  and  children 
would  take  one  after  the  other,  according  to  seniority,  an 
estate  tail  by  purchase ;  and  this  construction  is  fortified 
by  the  absence  from  the  will  of  any  limitation  over. 
The  same  words  occurring  in  the  same  instrument  with 
reference  to  different  subjects,  need  not  necessarily 
receive  the  same  construction;  In  re  Mores'  Trust  (a); 
but  whether  the  children  are  to  take  under  the  will  in 
succession  by  purchase,  or  by  limitation,  the  efiect  in 
either  case  is  that  the  marquis  takes  an  estate  tail  in 
possession  ;  Robinson  v.  Robinson  (i) ;  Mellish  v.  Mel- 
lish  (c) ;  Mandeville's  Case  (rf) ;  Doe  d.  Phipps  v.  Lord 
Mnlgrave (e) ;  Jlebb  v.  Byng  (/).  As  to  the  personal 
estate  in  England,  there  is  intestacy  during  the  life  of 
the  dowager  marchioness  in  the  whole,  except  the  per- 
sonalty 


(a)  10  Hare,  171. 

(//)  Burr,  38;  2  Ves,  225;  1 
Ken,  298 ;  S,  C.  nom,  Robimon 
V.  Hich,  3  B.  1\  C.  TomL  180. 

(r)  3  B.  4  C.  520;   3  A  * 


Ry.  804. 

(d)  Co,  Liu.  26  b. 

(e)  5  T,  R,  323. 
(/)  2K^J,  669. 
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sonalty  on  the  Northumberland  estate,  and  the  articles        1860. 
specificaUy  bequeathed  to  her.  ^^^^>/'^m^ 

Tyrone 
Mr.  Roundell  Palmer  in  reply.  v. 

Marquis  of 
To  construe  "children"  as  a  word  of  limitation  there   Waterpord. 

must  be  a  stronger  context  than  is  to  be  found  in  this 
will.  MandevilWs  Case  {a)  went  upon  the  words  "heirs 
of  the  body.*'  Robinson  v.  Robinson  (fi),  turned  on  the 
word  "  perpetuity"  in  the  gift  of  the  presentations  to  the 
*  first  devisee  of  the  land ;  and,  in  the  other  cases  cited, 
the  decision  turned  also  on  the  cogency  of  the  context 
of  the  particular  will.  So  also  in  the  cases  where  child 
or  children  has  been  held  nomen  collectivum ;  Doe  d. 
Garrod  v.  Garrod  (c) ;  Doe  d.  Jones  v.  Davies  (d). 
And  in  Heron  v.  Stokes  (e),  Lord  St.  Leonards,  com- 
menting on  WilcTs  Case{f)y  is  represented  as  saying: 
"  Certainly  the  more  natural  construction  of  a  gift  to  one 
and  his  children,  there  being  no  children  in  esse  at  the 
time,  aiid  that  which  I  should  have  adopted  in  the 
absence  of  authority  the  other  way,  would  be  to  hold  it  a 
gift  to  the  parent  for  life  with  remainder  to  the  children. 
What  is  there  to  prevent  the  children  taking  in  this 
manner  ?"  Neither  the  use  of  the  words  "  in  succession," 
nor  that  of  the  word  "  property,"  necessarily  shows  that 
the  objects  of  the  gift  are  to  take  the  same  quantity  of 
interest  in  succession,  i.  e,  that  each  is  to  take  in  succession 
exactly  the  quantity  of  interest  which  the  one  preceding 
him  took — but  is  quite  consistent  with  a  difference  in  the 
nature  of  the  estates  taken  by  them.  The  true  con- 
struction of  the  gift  is,  that  the  objects  are  to  take  in 
succession  according  to  the  ordinary  limitations  in  a  strict 
family  settlement,  i.  e.  that  the  children  should  take  suc- 
cessively 

(a)  Co.  Liu.  26  b.  (J)  4  B.  4-  Ad.  43. 

(b)  1  Burr.  38.  (e)  2  Dr.  4   War.  89,  107. 
(f)  2B.i'4d.d7.                         (/)  6  lUp.  17. 
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1860.       cessively  in  tail  according  to  seniority,  and  that  the  father 

^^^T^"^^^      should  take  a  life  interest ;  Ginger  v.  White  (a).     Then 
Earl  op  "^  .        «»   .       , 

Tyrone       as  to  the  personal  estate,  the  word  property  is  sufficiently 

Marquis  of    comprehensive  to  carry  the  whole,  just  as  a  residuary 

Waterford.  gift  would,  except  that  there  is  a  restriction  as  to  locality 

to  England  and  Ireland.     Property,  though  described 

in  the  will  as  producing  income,  will  include  the  furniture, 

live  stock,  stud,  &c.,  for  these,  according  to  the  ordinary 

practice  in  administering  estates  given  in  succession,  may 

be  converted  into  money  and  the  proceeds  invested.    So  ' 

also  the  personal  property  in  England^  not  specifically 

bequeathed,  must  be  accumulated  during  the  life  of  the 

dowager  marchioness,  and  the  accumulations  will  pass 

after  her  death  under  the  term  '' property ;"  Cunningham 

v.  Murray  (6). 

Judgment  reserved. 


Hie  Lord  Chancellor. 

April  28.  In  making  this  extraordinary  will  the  noble  testator, 

while  labouring  to  be  brief,  is  rather  obscure ;  but,  after 
attentively  considering  it,  I  have  come  to  a  conclusion 
on  the  several  questions  arising  upon  its  construction 
quite  satisfactory  to  my  own  mind. 

As  far  as  the  freehold  estates  are  concerned,  I  think 
the  only  question  deserving  serious  attention  is,  whether 
the  present  Marquis  of  Waterford  takes  an  estate  for  life 
or  an  estate  tail  ?  The  claims  and  the  arguments  founded 
on  the  proposed  rejection  from  the  will  of  the  words  "  in 
succession"  always  appeared  to  me  to  be  wholly  un- 
tenable. Such  words  have  been  rejected  from  a  limita- 
tion, even   in  a  deed — but  that  was .  on  the  supposed 

uncertainty 

(a)  WilUty  348.  12  Jur.  547,  on  appeal. 

(6)   1  Dc  G.  4-  5.  366;  and 
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uncertainty  respecting  the  order  in  which  the  objects  1860. 
were  to  take.  Here  there  can  be  no  doubt  upon  this  ^*^•^^■^ 
point;  for,  according  to  repeated  decisions,  the  father  Tyrone 
.taking  first,   the   sons  would   take  according   to  their  *'• 

priority  of  age.     The  words  proposed  to  be  struck  out   Waterford. 
in  the  present  will  are  most  essential  to  the  meaning  of 
the  testator,  and  there  can  be  no  difficulty  in  giving  effect 
to  them. 

Had  this  been  an  executory  trust,  directing  the  estates 
to  be  settled  "  on  Lord  John  Beresford  and  his  children 
in  succession,*'  I  should  have  thought  there  was  strong 
reason  for  contending  that  (in  the  language  o{  Buller,  J., 
in  Doe  v.  Lord  Mulgrave  (a) ),  "  it  is  an  epitome  of  a 
sti'ict  settlement."  But,  considering  that  this  is  a  limita- 
tion in  a  will,  to  operate  directly,  I  think  we  are  not  at 
liberty  to  put  such  an  interpretation  upon  it.  We  must 
look  to  the  language  actually  employed  by  the  testator, 
and  consider  what  intention  he  thereby  expresses,  and 
how  far,  and  in  what  manner,  by  the  rules  of  law,  this 
intention  can  be  effectuated.  Now  I  have  very  little 
doubt  that  the  testator  when  he  wrote  "  in  case  my  wife 
has  no  children  by  me,  I  leave  my  Irish  property  to  my 
brother  Lord  John  Beresford  and  to  his  children  in 
succession,"  he  meant  that  his  brother  Lord  John 
Beresford  should  hold  the  Irish  estates  as  he  himself 
had  held  them,  and  that  each  son  of  Lord  John  should 
successively  take  a  similar  interest  in  the  estates.  He 
does  not  use  words  technically,  but  according  to  their 
usual  meaning  in  the  English  language. 

The  great  lexicographer  Dr.  Johnson  says,  "  succes- 
sion" means  a  "  series  of  persons  following  one  another ; 
a  lineage ;  an  order  of  descendants.*'    Each  individual  in 

the 
(«)  5  r.  K.320,  324. 
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1860.        the  series  is  supposed  to  be  in  the  same  character  and  to 

^^^^      enjoy  the  same  things.     To  illustrate  this,  I  may  quote 

Tyrone       Sir  William  Blackstone,  not  as  a  law  authority,  but  as  a 

Marquis   p    ^'^^^'^^^  writer  and  a  master  of  genuine  Anglicism.     In. 

Waterford.   his   Commentaries,   after    mentioning    the  marriage  of 

Henry  VII.  with  the  daughter  of  Edward  IV,,  he  says, 

"  Henry  VIII,  the  issue  of  this  marriage,  succeeded  to 

the  crown   by  clear  indisputable  hereditary  right,  and 

transmitted  it  to  his  three  children  in  successive  order." 

The  crown  going  to  Henry  VIII  and  his  children  in 
succession,  he  having  held  it  in  full  sovereignty,  it  went 
in  succession  to  Edward  VI,  to  queen  Mary  and  to 
queen  Elizabeth, 

The  law  would  not  permit  Lord  Jo/m  Beres/ord  and 
his  four  sons  each  to  take  a  fee  simple  in  succession; 
but  to  carry  his  intention  into  effect.  Lord  John  himself 
may  take  an  estate  tail ;  and,  in  my  opinion,  this  is  the 
true  construction  of  the  will. 

I  do  not  think  that  this  is  at  variance  with  any  de- 
cided case  or  rule  at  law.  If  we  are  here  to  regard  the 
force  to  be  given  to  words  in  a  will,  considering  whether 
they  are  used  as  words  of  limitation  or  words  of  purchase 
(a  distinction  and  a  phraseology  probably  wholly  unknown 
to  the  testator),  Lord  Kenyan  says  in  Doe  v.  Lord 
Mulgraveia),  "The  words  'first  and  every  other  son,' 
*  children,'  or  *  heir'  may  be  taken  as  words  of  limitation 
where  it  is  necessary  to  give  them  that  construction  in 
order  to  effectuate  the  intention  of  the  devisor ;  though, 
ordinarily  speaking,  they  are  words  of  purchase." 

Practically  and  with  a  view  to  the  interests  of  this 

noble 

(a)  5  r.  JR.  320,  323. 
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noble  family,  it  is  quite  immaterial  whether  the  sons  of 
Lord  John  are  considered  to  take  successively  remainders 
in  tail.  If  they  do,  this  would  be  no  objection  to  an 
estate  tail  vesting  in  Lord  John. 

Looking  to  other  parts  of  the  will,  no  expression  is 
to  be  found  intimating  an  intention  that  Lord  John 
should  take  only  an  estate  for  life;  and  the  testator 
shows  that  he  knew  how  an  estate  for  life  was  to  be 
created  by  express  words. 

Upon  the  whole,  my  opinion  is  that  Lord  John  takes 
as  tenant  in  tail  the  freehold  estates  in  Ireland^  and, 
subject  to  the  dowager  marchioness's  life  interest,  the 
freehold  estates  in  England. 

As  a  necessary  consequence,  he  takes  absolutely  the 
leasehold  estates  in  Ireland,  and,  subject  to  the  dowager 
marchionesses  life  interest,  *the  leasehold  estates  in 
England. 

With  respect  to  the  personalty,  I  think  there  is  no 
intestacy  except,  during  the  life  of  the  dowager  mar- 
chioness, as  to  personalty  in  England  not  specifically 
bequeathed.  The  word  "property"  used  in  this  will 
appears  to  me  to  have  its  most  extensive  signification. 
Personal  property  may  have  a  locality,  as  we  well  know 
from  the  many  cases  in  the  books  respecting  bona  nota- 
bilia;  and  in  the  late  case  of  Horsfield  v.  Ashionia), 
the  House  of  Lords  gave  full  effect  to  the  doctrine  of 
the  locality  of  personalty,  where  the  subject  of  the  gift  is 
intelligibly  described. 


1860. 

£arl  of 
Tyron£ 

V. 

Marquis  op 
Waterpord. 


Of  course  the  dowager  marchioness  takes  for  her  life, 

along 

(a)  2  Jur.  N.  S.  193  |  &  C.  on  app,,  norfh  A^hton  v.  HortJUld,  6 
Jur.  N.  S.  355. 


Vol.  1^4, 


TT 


p.p./. 


1860. 

Earl  op 
Tyrohb 

V, 

Marquis  of 
Waterford. 
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along  with  Ford  Castle  and  the  land  in  Northumber' 
landf  the  personalty  in  Northumberland;  and  she  takes 
absolutely  all  the  plate,  jewels  and  money  specifically 
bequeathed  to  her. 

I  may  conclude  by  expressing  my  satisfaction  that, 
although  the  testator  ran  the  great  risk  of  making  his 
own  will,  and  (as  we  are  given  to  understand)  refused 
the  repeated  solicitations  of  his  friends  to  call  in  pro- 
fessional assistance,  we  are  enabled,  consistently  with  the 
rules  of  law,  to  put  a  construction  upon  it  which  may 
probably  be  according  to  his  real  intentions. 


The  Lord  Justice  Knight  Bruce. 

According  to  what  appears  to  me  the  true  construction 
of  the  will  before  us  in  this  case,  the  holograph  compo- 
sition of  a  peer  of  large  possessions,  the  word  "pro- 
perty," as  used  by  the  testator,  means  "  real  and  personal 
property,"  and  ought  to  be  so  treated.  I  think  also  that 
the  will  ought  to  be  read  and  interpreted  as  giving 
nothing  to  any  present  or  future  son  or  daughter  of  the 
present  Lord  Waterford,  but  as  giving  to  the  present 
Lord  Waterford  an  estate  tail  in  the  real  property  de- 
vised and  the  absolute  interest  in  the  personalty  be- 
queathed, but  subject  of  course  to  the  gifts  made  by  the 
will  to  the  testator's  widow  and  sister  respectively. 

It  is  true  that  the  will  contains  the  word  "  income," 
but  that  word,  as  I  consider,  is  not  sufficient  to  confine 
and  does  not  confine  the  meaning  of  the  expression 
"  property"  to  realty,  or  to  realty  and  chattel  leaseholds. 
It  is  true  also,  that  the  present  Lord  Waterford*s  four 
sons  (parties  in  this  matter)  were  born  before  the  date  of 
the  will,  and  that  it  does  not  contain  the  word  "issue** 
or  the  word  "  descendants,"  or  any  expression  relating  to 

posterity, 
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posterity,  which,  according  to  common  usage,  is  equally        I860. 

extensive  ;  but  it  does  not  direct  a  settlement  to  be  made,       '^^^/-^ 

£arl  of 
nor  pomts  to  any  mstrument  to  be  thereafter  executed,       Tyrone 

and  it  twice  contains  the  expression  "in  succession."    ,,     ^' 

,  Marquis  OP 

That  expression,  by  which,  as  I  apprehend,  the  testator   Waterford. 

refers  exclusively  or  otherwise  to  succession  between  or 

among  the  offspring  or  some  of  the  offspring   of  his 

brother,  precludes,  I  think,  the  possibility  of  saying  that 

the  sons  of  the  present  Marquis  of  Waterford  were  meant, 

either  by  way  of  remainder  or  otherwise,  to  take  a  fee 

simple  in  the  real  property  or  in  any  part  of  it;  nor  does 

the  language  of  the  will,  in  my  opinion,  authorize  us  to 

hold  that  any  one  of  the  four  sons  is  made  by  it  a  tenant 

in  tail,  whether  in  possession  or  in  remainder. 

But  why,  it  may  be  asked,  should  they  not  be  deemed 
tenants  for  life  in  possession  or  remainder  ?  The  answer, 
as  I  conceive,  is,  that  the  proposition  is  not  so  clearly, 
distinctly  or  positively  supported  by  the  letter  as  to  render 
necessary  so  violent  a  contradiction  to  the  spirit  of  the 
instrument.  The  word  "children"  is  a  flexible  ex- 
pression, and  according  to  a  correct  use  of  the  English 
language  has  more  meanings  than  one.  Authoritative 
writers,  as  well  as  the  habits  of  educated  society,  show 
that  an  accurate  speaker  may,  without  impropriety,  use 
the  term  "children"  for  the  purpose  of  indicating 
offspring,  or  descendants,  or  posterity,  in  whatsoever 
degree.  If,  therefore,  in  this  will,  we  read  the  word 
"  children"  as  equivalent  to  "  issue,"  or  "  descendants," 
we  read  it  in  one  of  the  senses  belonging  to  it,  though 
not  in  that  which  is  the  most  usual ;  nor  are  the  instances 
few  in  which  our  courts  of  justice  construing  testamentary 
dispositions  have  so  interpreted  it.  I  agree  that  the 
word  "children,"  when  used  in  a  will  for  the  purpose 
of  indicating  relationship  and  not  age,  must  generally  or 
universally,  in  the  absence  of  an  explanatory  context  or 

T  T  2  extraneous 
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^^/-•^ 

Earl  op 

Tyrone 

o. 

Marquis  of 

Watbrford. 


extraneous  evidence  showing  facts  rendering  it  impossible, 
or,  at  least,  very  highly  improbable,  that  it  could  have 
been  used  as  what  lawyers  call  a  word  of  "purchase,** 
or  as  indicating  offspring  only  in  the  first  degree,  be 
construed  to  be  a  word  of  purchase  and  to  mean  only 
offspring  in  the  first  degree.  Here,  I  think,  we  have  an 
explanatory  context.  And,  taking  the  whole  language 
of  the  present  will  together,  I  am  of  opinion  that  the 
testator  must  be  deemed  to  have  used  the  phrase  ''  his 
children  in  succession"  as  a  phrase  of  limitation,  and  that 
the  result  is  what  I  have  stated. 


Of  course  I  have  not  failed  to  observe  the  word 
"children"  which  the  testator  has  used  twice,  or  the 
phrase  "  has  no  children  by  me"  which  he  has  also  used 
twice.  Whatever  in  any  imaginable  event  that  has  not 
happened  might  have  been  the  force  or  effect  of  any  of 
these  expressions,  by  none  of  them,  I  think,  is  the  inter- 
pretation of  the  will  affected  with  reference  to  any  person 
who  has  come  or  can  come  into  existence. 

It  appears  to  me  that  the  debts,  whether  for  rent  or 
otherwise,  which  at  the  testator's  decease  were  due  to 
him  from  persons  then  resident  in  Northumberland^  were 
property  then  in  Northumberland  within  the  meaning 
of  the  will ;  and  that  the  debts,  whether  for  rent  or  other- 
wise, which  were  then  due  to  him  from  persons  then 
resident  in  Ireland,  were  property  then  in  Ireland  within 
the  meaning  of  the  will. 

With  regard  to  so  much  of  the  testator's  real  and 
personal  property  as  at  the  time  of  his  decease  was  in 
England,  I  think  that  during,  but  only  during,  his  widow's 
life  there  is  intestacy  concerning  it;  except  that  the  lady 
takes  a  life  interest  in  the  Northumberland  property, 
and  takes,  of  course  absolutely,  the  plate  and  jewels  and 

balapce 
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balance  at  a  banking  house  given  to  her  at  the  end  of  the        1860. 

will ;  the  last  clause  in  which  must,  I  think,  be  taken  as 

'  '  Earl  op 

if  the  word  "but"  or  "however"  had  stood  at  the  head       Tyrone 
of  it. 


V. 

Marquis  of 
Waterford. 


The  Lord  Justice  Turner. 

I  am  also  of  opinion  that,  according  to  the  true  con- 
struction of  this  will,  the  Defendant,  the  Marquis  of 
Waterford,  -  takes  an  estate  tail  in  the  freeholds  and  an 
absolute  interest  in  the  leaseholds  both  in  England  and 
in  Ireland^  subject  of  course  as  to  the  estates  in  Northum- 
berland to  the  life  interest  of  the  dowager  marchioness, 
and  as  to  the  estates  in  Ireland  to  the  annuity  of  1,000/. 
a  year  to  Lady  Shrewsbury, 

I  do  not  think  it  necessary,  in  order  to  arrive  at  this 
conclusion,  to  determine  whether  the  word  "children," 
as  used  in  this  will,  is  to  be  considered  as  a  word  of 
limitation  or  a  word  of  purchase,  and  I  do  not  mean, 
therefore,  to  give  any  opinion  upon  that  point.  Assum- 
ing (which  is  the  view  most  unfavorable  to  the  Defend- 
ant the  marquis's  taking  an  estate  tail)  that  the  word 
**  children*'  is  to  be  considered  as  a  word  of  purchase, 
I  think  we  are  driven  to  the  same  conclusion  as  results 
from  its  being  considered  as  a  word  of  limitation*.  The 
will  is  in  these  terms: — [His  Lordship  read  the  will.] 
Now,  assuming  the  word  "children"  to  be  a  word  of 
purchase  and  not  of  limitation,  I  see  no  ground  for  the 
argument,  that  the  marquis  and  his  children  take  dif- 
ferent estates.  They  all  take  under  the  same  devise  and 
they  are  to  take  in  succession,  and  the  words  of  the 
devise  must,  I  think,  have  the  same  application  and 
effect  as  to  each  of  them.  Again,  I  think  that  under 
this  devise  the  marquis  and  his  children  cannot  take  life 
estates  only ;  for  both  the  fee  in  the  freeholds  and  the 

whole 
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1860.        whole  interest  in  the  leaseholds  is  included  in  the  deTise, 

Earl   p      *^^  ^^'^  "property"  passing  the  fee  and   the  statute 

Tyrone       also  operating  to  pass  it  (a),  there  being  no  intention  to 

Marquia  of    ^^^  contrary  appearing  by  the  will.     Besides  the  context 

Waterford.    of  the  will  in  the  dispositions  in  favor  of  the  dowager 

marchioness  and  of  Lady  Shrewsbury  shows^  that  where 

the  testator  intended  to  create  a  life  interest  only,  he 

knew  how  to  accomplish  that  end. 

It  follows,  then,  that  under  this  devise  the  marquis 
and  his  children  must  have  been  intended  to  take  estates 
in  fee  or  estates  tail  in  succession.  The  marquis,  I 
think,  it  is  perfectly  clear  was  intended  to  be  the  first 
taker.  If  the  persons  to  take  in  succession  after  him 
had  been  strangers,  it  might  perhaps  have  been  con- 
sidered, that,  although  the  law  would  not  allow  such  a 
succession,  the  testator  might  have  intended  the  suc- 
cessors to  take  upon  failure  of  heirs  general  of  the  mar- 
quis, and  so  the  marquis  might  have  taken  the  fee,  the 
dispositions  in  favor  of  the  successors  being  void;  but 
the  persons  to  take  afler  the  marquis  being  his  children, 
it  is  plain  that  the  testator  could  not  have  contemplated 
the  failure  of  heirs  general  of  the  marquis  as  the  event 
in  which  the  successors  were  to  take,  and  this  being  the 
case,  the  marquis  could  only  have  been  intended  to  take 
an  estate  tail. 

This  distinction  is  well  pointed  out  in  Crumble  v. 
Jones  (6),  and  is  referred  to  in  Ginger  v.  White  (c).  It 
may  be  said  that,  in  those  cases  and  others  of  the  same 
class,  the  question  depends  upon  the  meaning  to  be 
attached  to  the  word  "  heirs,"  whether  it  was  to  be  in- 
terpreted heirs  general  or  heirs  of  the  body ;  but  it  can, 

as 

(a)  See  7  Will.  4  ^  1  Fid.  c.  (6)  WUUty  167. 

26,  ler/.  28.  (c)  Ibid.  348. 
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as  it  seems  to  me,  make  no  difference  in  principle  whether  1860. 
the  question  depended  upon  the  meaning  to  be  attached  ^'^^^ 
to  a  particular  word  or  to  an  entire  disposition.    In  each       Ttrome 

case  the  intention  of  the  testator  must  be  the  governing  j^^^^^,,  ^^ 

rule,  and  the  principle  of  those  cases,  therefore,  seems  Watbrporo. 
to  me  to  apply  to  the  present. 

It  was  said  that  it  could  not  be  intended  that  the 
marquis  should  take  an  estate  tail,  for  that  there  would 
then,  upon  his  death,  be  two  estates  tail  in  the  eldest 
son,  one  by  descent,  the  other  by  purchase ;  but  I  see 
no  absurdity  in  supposing  that  the  testator  intended  to 
give  the  sons  estates  tail  in  remainder  during  the  life  of 
the  father,  when  they  would  otherwise  have  had  only 
estates  in  expectancy. 

Other  arguments  were  advanced^  both  on  the  part  of 
the  Plaintiflf  and  of  the  younger  children,  against  the 
view  which  I  have  taken  upon  the  construction  of  this 
will ;  but  I  think  they  all  depended  more  or  less  upon 
one  or  other  of  the  points  to  which  I  have  adverted,  and 
it  is  not  necessary,  therefore,  further  to  refer  to  them. 

Upon  the  whole,  I  am  fully  satisfied  that,  on  the  true 
construction  of  the  will,  the  marquis  takes  an  estate  tail 
in  the  freeholds,  and,  consequently,  an  absolute  interest 
in  the  leaseholds,  both  in  England  and  Ireland. 

Then,  as  to  the  general  personal  estate,  I  am  of  opinion 
that  it  was  meant  to  pass  and  passes  under  the  M'ord 
"  property."  That  word  has  an  extensive  signification. 
It  must  have  its  full  effect,  unless  controlled  by  the 
context,  and  I  think  there  is  no  sufficient  context  to 
control  it.  The  material  difficulty  has  appeared  to  me 
to  be  the  description  of  the  property  with  reference  to 
its  locality;  but  the  Court  has  had  to  deal  with  this 

difficulty 
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difficulty  in  many  cases  of  dispositions  of  personal  estate 
(see  the  cases  collected  in  Roper^s  Legacies  (a)  \  and 
has  surmounted  it.  I  think,  therefore,  the  marquis  takes 
the  personal  estate  in  Ireland  absolutely  and  imme- 
diately, and  that  he  takes  the  personal  estate  in  England 
absolutely  after  the  death  of  the  dowager  marchioness ; 
but  as  to  the  personal  estate  in  the  county  of  Nor- 
thumberlandf  the  dowager  marchioness  takes  it  for  her 
life,  and  as  to  the  rest  of  the  personal  estate  in  Eng^ 
land,  there  is  an  intestacy  during  her  life. 


Upon  looking  at  the  enumeration  of  the  personal 
estate  contained  in  the  case,  the  only  point  of  difficulty 
which  has  occurred  to  my  mind  has  been  as  to  the  coU 
liery  debts,  whether  they  ought  to  be  considered  as 
properly  in  the  county  of  Northumberland;  but  being 
connected  with  the  eolliery,  which  I  understand  to  be 
locally  situate  there,  I  think  they  must  be  so  considered. 


The  declarations  of  the  case,  therefore,  must  be  as 
we  have  pointed  out. 

(a)    Vol.  1,  p.  250  {edit.  1847.) 
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1860. 


April]  G,\7, 

MORRISON  V.  BARROW.  25. 

May  2. 

HIS  was  an  appeal  from  the  refusal  of  the  Master  of     Before  The 
the  Rolls  of  a  motion  by  the  Defendant  for  a  new      chuncdlur 

trial  of  an  issue  tried  in  the  cause,  under  the  following         Lord 

Campbell 
Circumstances : —  and  The 

The  Plaintiff  was  a  coke  manufacturer  at  Sunderland,        tices. 
and  the  Defendant  the  owner  of   extensive  collieries  Bill  for  spe- 
in  Derbyshire.   The  bill  was  filed  to  enforce  the  specific  ^ifc'edUmi'^^^^^^ 
performance  of  an   agreement,  dated   the  4th  August,  although  an 
1869,  alleged  to  have  been  entered  into  by  the  Plain-  tried  and  had 
tiff  and    Defendant,   by  which   the    Defendant  agreed  resulted  in  a 

I      1      rsi   '     'm      .  1    *  ^Ax/x  n  11         i  vefdict  fof  thc 

to  supply  the  rlaintin  with  1,200  tons  of  small  coal  per  plaintiff,  the 

week  at  certain  prices,  with  a  proviso  that  the  Plaintiff  ^^}^\^  ^*^i|'8  ®^ 

,  .        opinion  that 

was  to  be  relieved  from  taking  the  coal  during  any  period  the  agreement 

during  which  the  coke  trade  might  be  in  a  state  of  stag-  ^hich^specific 

nation.     The  agreement  was  alleged  to  have  been  made  performance 

in  substitution  of  a  prior  agreement  between  the  same  decreed,  and 

parties,  one  of  the  stipulations  in  which  was  that  Bar-  that  the  issue 
^  ^  ought  not  to 

row  was  to  supply  the  Plaintiff  with  900  tons  of  small  have  been 

coal  per  week  at  3^.  per  ton.     The  bill  also  sought  an    ^^^lJ   u 
injunction  to  restrain  the  Defendant  from  acting  in  con-  L.  J.  Turner, 
travention  of  the  terms  of  the  agreement.  ^^^t  not  be- 

fore the  hear- 

mi  .      .     1       •       •      !•  1  I  •  ^^St  to  direct 

1  he  principal  point  in  dispute  between  the  parties  was,  an  jsaue  to  be 

whether  a  Mr.  Heaton.  who  had  professed  to  act  as  the  fried  by  a  jury 

^  m  this  Court 

Defendant's  agent,  was  authorized  by  him  to  enter  into  under  the  sta- 

all  the  terms  of  the  agreement  ?  ^Vk^l.  27^^ 

unless  by  cou- 
Upon  the  case  coming  before  the  Master  of  the  Rolls,  ^^  j^^^jj  ^1^^,^ 
bis  Honor  directed  a  jury  to  be  empannelled,  under  the 
recent  stat.  21  &  22  Vict.  c.  27,  to  try  the  question  of 

authority. 
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1860.  authority,  and  the  trial  resulted  in  a  verdict  for  the 
Plaintiff.  The  Defendant  then  moved  before  the  Master 
of  the  Rolls  for  a  new  trial  on  the  ground  of  misdirec- 
tion of  the  Judge,  and  of  the  verdict  being  against  the 
evidence.  The  Master  of  the  Rolls  refused  the  appli- 
cation, and  the  present  motion  w&s  an  appeal  from  that 
decision. 

In  the  course  of  the  argument,  their  Lordships  ex- 
pressed a  doubt  whether,  whatever  might  be  the  ultimate 
decision  of  a  jury  upon  the  question  of  &ct  as  to  the 
authority  of  the  agent,  the  agreement  was  one  which 
the  Court  would  decree  to  be  specifically  performed; 
and  their  Lordships  suggested  that,  to  save  the  expense 
of  a  new  trial,  if  unnecessary,  it  would  be  advisable  that 
the  motion  should  be  ordered  to  stand  over,  so  that  the 
residue  of  the  argument  upon  it  might  be  heard  at  the 
same  time  with  the  hearing  on  the  equity  reserved.  The 
parties  having  agreed  to  adopt  this  suggestion, 

Jpril  26.  The  cause  came  on  again  for  hearing  upon  the  motion 

for  a  new  trial  and  upon  motion  for  decree  upon  the 
equity  reserved. 

Mr.  R.  Palmer,  Mr.  K.  Macaulay  and  Mr.  Fooks 
for  the  Plaintiff. 

There  was  no  misdirection  of  the  Judge,  nor  is  the 
verdict  against  the  evidence,  and,  therefore,  there  is  no 
ground  for  a  new  trial.  On  the  other  point  we  submit 
that  the  agreement  is,  upon  the  face  of  it,  one  of  which 
the  Court  would  direct  a  specific  performance ;  and  that, 
at  all  events,  to  decide  at  once  against  the  party  in 
whose  favor  a  verdict  has  been  found  upon  an  issue  in 
the  cause  would  be  without  precedent. 

Mr.  Lloyd,  Mr.  Lush  and  Mr*  H.  Clarke  for  the 
Defendant. 

The 
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The  agreement  is  in  many  of  its  stipulations  too  vague        I860, 
to  allow  of  a  decree  for  specific  performance ;  and  some 
of  these  were  misapprehended  by  Mr.  Woodhouse,  the 
person  through  whom  the  Plaintiff  carried  on  the  nego- 
ciation  for  varying  the  terms  of  the  original  agreement. 

The  following  authorities  were  referred  to  upon  the 
question  of  specific  performance : — Milnes  v.  Oery  (a) ; 
G outlay  v.  The  Duke  of  Somerset  (6) ;  Watson  v.  Mars- 
ton  (c) ;  Lord  Townshend  v.  Stangroom  (d) ;  Harnett  v. 
Yielding  (e);  Neap  v.  Abbott  (f);  Holmes  v.  Eastern 
Counties  Railway  Company  (g) ;  Duke  of  Devonshire 
V.  JE^lin  (A) ;  Gregory  v.  Mighell  (i) ;  Helsham  v.  Lang- 
ley  {1i)\  Duke  of  Beaufort  v.  Neeld{l);  Mounsey  v. 
Burnham{m). 

Judgment  reserved. 


The  Lord  Chancellor. 

After  having  deliberately  considered  this  case  on  the  May  2, 
motion  and  on  the  hearing,  I  am  of  opinion  that  the 
verdict  ought  to  be  set  aside,  without  prejudice  to  the 
question  whether  the  Defendant  made  or  entered  into, 
or  gave  authority  to  make  or  enter  into,  the  alleged 
agreement  dated  August  4th,  1859,  in  the  pleadings 
mentioned  ;  that,  regard  being  had  to  the  pleadings  and 
the  evidence,  it  is  not  necessary  nor  fit  that  another  trial 
of  this  question  should  be  directed ;  and  that  the  bill 
ought  to  be  dismissed,  without  costs,  and  without  pre- 
judice to  an  action  on  the  agreement. 

It 

(a)  14  Ve».  400.  (g)  3  IT.  *  J.  675. 

(6)  19  Ves,  429.  (h)  14  Beav,  530. 

(c)  4  De  G.,  M.  ^  G,  230.  (i)  18  Vet.  328. 

((/)  6  Vet,  328.  {k)  1  Y,  ^  C,  C.  C.  175. 

(e)  2  Sch.  4-  Lef.  549.  (/)  12  CI.  *  Fin.  248. 

(/)  C.  P.  Coo.  333.  (m)  1  Hare,  15. 
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It  is  unnecessary  to  comment  upon  the  authorities 
cited,  as  there  was  really  no  disputed  point  of  law  between 
the  parties;  and  I  am  desirous  to  avoid  making  any 
observations  which  might  prejudice  questions  of  fact 
hereafter  to  be  tried. 

Although  there  was  no  misdirection  in  point  of  law  by 
the  learned  Judge  who  presided  at  the  trial,  I  do  not 
think  that  the  verdict  was  such  as  ought  to  satisfy  the 
conscience  of  the  Court. 

I  further  think  that,  upon  the  evidence,  there  could  not 
have  been  a  verdict  on  which  the  Court  could  properly 
act ;  and,  that,  although  the  authority  for  Heaton  to  sign 
the  agreement  had  been  established,  yet,  looking  at  the 
contents  of  the  agreement,  the  manner  in  which  it  was 
made,  and  the  probability  of  the  Defendant  having  been 
under  a  mistake  as  to  some  of  its  provisions,  I  think  that 
this  Court  ought  not  to  interfere  either  by  ordering 
specific  performance  or  granting  an  injunction  as  prayed 
by  the  bill. 

Considering  that  the  agreement  was  actually  signed 
by  Heaton  professing  to  have  authority  to  do  so  as  agent 
for  the  Defendant,  and  that  the  Defendant  has  acted  in 
contravention  of  this  agreement,  I  think  that  the  bill 
should  be  dismissed  without  costs. 

But  I  think  that  the  Plaintiff  should  be  left  to  any 
legal  remedy  he  may  have  upon  this  agreement,  and  that 
the  dismissal  of  the  bill  should  be  without  prejudice  to 
an  action. 

The  Lord  Justice  Knight  Bruce. 

1  think  that,  by  the  evidence  before  the  jury  and  the 
other  evidence  in  this  cause,  the  question  of  authority, 

the 
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the  question  tried  by  the  jury,  is  brought  into  a  state        1860. 
of  obscurity  and  left  in  doubt,  and  I  am  unable  to  re- 
present myself  as  satisfied  wTth  the  verdict. 

If  upon  that  question  of  fact  it  were,  in  my  opinion, 
necessary  to  come  to  a  conclusion,  I  should  possibly 
desire  another  trial,  but,  in  my  judgment,  no  such  necessity 
exists.  I  am  of  opinion  that,  however  that  mere  question 
of  fact  ought  to  be  answered,  the  bill  should  be  dismissed, 
founding  myself  not  merely  on  the  obscurity  and  doubt 
to  which  I  have  alluded,  and  which  perhaps  no  investi- 
gation, no  verdict,  would  remove  to  my  satisfaction,  but 
also  on  the  nature  and  terms  of  the  document  of  August, 
1869,  upon  which  the  bill  proceeds,  and  especially  the 
second  and  fifth  clauses  of  it.  The  uncertainty,  the 
vagueness  and  the  character  generally  of  the  document, 
but  especially  of  those  two  clauses,  render  it  in  my  judg- 
ment incumbent  on  the  Court  not  to  act  in  the  present 
suit  in  favor  of  the  Plaintiff. 

I  think,  however,  that  this  is  not  a  case  for  costs,  and 
that  the  bill  should  be  dismissed  not  only  without  costs, 
but  also  without  prejudice  to  an  action ;  our  order  being 
so  worded  as  to  leave  the  question  of  fact,  upon  which 
the  verdict  was  given,  open  upon  all  future  occasions. 

The  Lord  Justice  Turner. 

It  appears  to  me  also  that  the  verdict  in  this  case  is 
not  such  as  this  Court  can  safely  act  upon.  The  evi- 
dence certainly  does  not  so  far  satisfy  my  mind  that 
Heaton  had  either  a  special  authority  to  conclude  the 
agreement  in  question,  or  a  general  authority  under 
which  he  was  warranted  in  concluding  it,  that  I  should 
feel  justified  in  proceeding  with  the  cause  upon  either  of 

those 
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1860.  those  footings.  The  case,  however,  is  one  in  which 
those  questions  may  again  come  before  a  jury,  and  I 
fully  agree  therefore  with  ttie  Lord  Chancellor,  that  it 
would  not  be  right  for  us  now  to  state  the  precise  grounds, 
on  which  our  conclusion  on  this  point  is  founded.  In 
this  state  of  circumstances,  the  ordinary  course  would 
be  to  direct  a  new  trial  of  the  issue,  but  the  pairties  have 
very  wisely  agreed  to  bring  the  whole  case  before  us, 
and  if  upon  the  whole  case  we  are  satisfied  that,  even 
assuming  that  upon  a  further  trial  the  issue  should  pro- 
perly be  found  in  favour  of  the  Plaintiff,  there  ought  to 
be  no  decree  in  his  favor,  we  ought  not  of  course  to  put 
the  parties  to  the  expense  and  delay  of  a  further  trial. 

I  have  considered,  therefore,  whether,  upon  the  as- 
sumption which  I  have  stated,  this  Court  would  act  upon 
the  agreement  in  favor  of  the  Plaintiff,  and  I  am  of 
opinion  that  it  would  not.  This  Court  will  not  enforce 
or  act  upon  an  agreement,  more  especially  if  entered  into 
by  an  agent,  where  there  has  been  a  mistake  or  misun- 
derstanding as  to  the  terms  of  the  agreement ;  and,  inde- 
pendently of  other  points  which  I  abstain  from  adverting 
to,  as  any  comment  upon  them  might  possibly  affect 
future  proceedings  between  these  parties,  I  am  per- 
fectly satisfied  upon  the  evidence  that  the  Defendants 
intention  was  that,  by  the  agreement  to  be  entered  into, 
he  should  be  secured  Ss,  per  ton  for  900  tons,  and  that 
it  was  by  mistake  or  misunderstanding,  and  as  I  think 
on  the  part  of  Mr.  Woodhouse,  that  this  intention  was 
not,  as  it  most  certainly  is  not,  carried  out  by  the  agree- 
ment. Upon  this  ground,  in  addition  to  those  which 
have  been  already  stated,  my  opinion  is  that,  even  as- 
suming the  authority  of  Heaton,  this  bill  ought  to  be 
dismissed,  but  of  course  without  prejudice  to  any  pro- 
ceedings at  law  which  the  Plaintiff  may  be  advised  to 

institute, 
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institute;  and  without  costs.  It  may  be  useful  perhaps 
to  add;  although  the  point  is  not  now  before  us^  there 
being  no  motion  to  discharge  the  order  for  the  issue^ 
that  I  have  read  with  much  satisfaction  the  Master  of 
the  Rolls'  observations  in  George  v.  Whitmore  (a),  in 
which  his  Honor  has  laid  it  down  that  he  will  not^  before 
the  hearing,  direct  an  issue  to  be  tried  by  a  jury  in  this 
Court,  under  the  late  Act,  without  the  consent  of  counsel 
on  both  sides. 
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Speaking  for  myself,  I  think  the  rule  so  laid  down 
quile  correct,  for  in  most  if  not  in  all  cases  no  judgment 
can,  before  the  hearing,  well  be  formed  either  upon  the 
question  whether  any  issue  ought  to  be  directed,  or  to 
what  particular  points  the  issue  ought  to  be  addressed. 

I  think  there  should  in  this  case  be  one  order  upon 
the  motion  for  the  new  trial  and  upon  the  motion  for  the 
decree  as  follows  4 — 

This  Court,  although  not  satisfied  with  the  verdict  of 
the  jury  as  the  ground  of  further  proceedings  in  this 
cause,  does  not  think  fit  to  direct  a  new  trial  of  the  said 
issue,  but  doth  order  that  the  said  verdict  be  not  set  up 
or  used  in  any  action  or  proceeding  at  law  between  the 
said  parties,  and  that  the  bill  in  this  cause  be  dismissed 
without  costs  and  without  prejudice  to  any  action  or 
other  proceeding  at  law  which  the  Plaintiff  may  be 
advised  to  institute. 

(a)  26  Bean.  557. 


Note. — In  the  interval  between  the  argument  and  delivery  of  the 
judgment  in  the  above  case  their  Lordships  were  furnished  with  an* 
office  copy  of  the  decree  made  in  Armstrong  v.  Armstrong  (3  Mi/L 
if  K,  45),  as  a  precedent  of  a  decree  against  the  party  in  whose  favor 
a  verdict  has  been  found  upon  an  issue  in  the  cause,  upon  the  ground 

that 


G«) 


CASES  IN  CHANCERY. 


1834. 

Armstrong 

V, 

Armstronq. 


that  such  an  issue  ought  never  to  have  been  directed.     The  materia] 
part  of  the  decree  was  as  follows  :— 

Master  op  the  Rolls.  Tuetday,  the  21st  January ,  lc34. 

Between  Josei)h  Arimtrong^   Thomas  Arnntrong^   liobtrl  Ann- 
strong  and  Surah  Armstrongs  spinster  .     .     .     Plaintiffs 

V. 

Betty  Armstrongs  widow,   Thomas  Wood  and  Eleanor  his  wife, 
and  Charles  Lewis,  James  Frederick  Duggin  and  Richard 

Charnock Defendants. 

This  cause,  together  with  another  cause  then  depending  in  this 
Court,  wherein  Charles  Lewis,  James  Frederick  Duggin  and  Jiichard 
Charnock  were  Plaintiffs,  and  Betty  Armstrong,  Thomas  Wood  and 
Eleanor  his  wife,  Joseph  Armstrong,  Robert  Armstrong,  Thomas  Arm- 
strong and  Sarah  Armstrong  were  Defendants,  coming  on  the  6th  and 
24th  days  of  May,  1831,  to  be  heard  and  debated  before  the  Right 
Honorable  the  Master  of  the  Rolls  in  the  presence  of  counsel,  &c.,  his 
Honor  did  order  that  the  parties  should  proceed  to  a  trial  at  law  in  his 
Majesty's  Court  of  Exchequer  at  Westminster  after  Hilary  Term,  1832, 
or  at  such  other  time  as  the  Judges  of  the  said  Court  appoint,  on  the 
following  issue,  that  is  to  say,  first,  whether  at  the  death  of  Robert 
Armstrong,  in  the  pleadings  named,  Samuel  Shepheard  Warner  was 
legally  to  be  considered  as  a  partner  of  Robert  Armstrong  and  entitled 
to  receive  payment  at  the  rate  of  10/.  per  cent,  on  the  capital  advanced 
by  him  out  of  the  proBts  or  effects  of  the  said  concern ;  and  Becondly, 
if  the  jury  should  find  that  he  was  to  be  considered  such  partner  and 
entitled  to  receive  payment  as  above  mentioned,  then  whether  he  was 
entitled  to  receive  such  payment  on  a  sum  of  4,300/ ,  with  liberty  for 
the  Judge  to  indorse  any  thing  special  on  the  posted.  And  at  the 
trial  the  Plaintiffs  in  the  second-mentioned  cause  were  to  be  Plaintiffs 
at  law,  and  the  Defendant  Betty  Armstrong  was  to  be  Defendant  at 
law,  &c.  And  his  Honor  did  reserve  the  consideration  of  all  further 
directions  and  of  the  costs  of  these  suits  until  after  the  trial  of  the  said 
issue,  and  any  of  the  parties  were  to  be  at  liberty  to  apply  to  this 
Court  as  they  might  be  advised :  and  that  order  was  to  be  without 
prejudice  to  the  question  whether  the  said  Samuel  Shepheard  Warner 
and  his  representatives  were  properly  made  Defendants  in  the  above- 
mentioned  cause.  That  the  said  parties  proceeded  to  a  trial  of  the 
said  issues  in  his  Majesty's  Court  of  Exchequer  before  Lord  Lytul-- 
hurst,  and  the  result  of  the  said  trial  was  a  verdict  by  the  jury  in  favor 
of  the  Plaintiffs  in  the  said  issues :  that  the  said  Defendant  Betty 
Armstrong  at  the  trial  of  the  said  issues  tendered  a  bill  of  exceptions 
to  the  said  Lord  Lynd hurst :  that,  by  an  order  made  in  this  and  the 
said  other  cause  on  the  15th  March,  1832,  it  was  ordered  by  consent 
that  the  Defendant  should  get  the  bill  of  exceptions  mentioned  in  the 
petition  scaled ;  and  it  was  ordered  that  the  Plaintiffs  in  the  second- 
mentioned 
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mentioned  cause  enter  up  judgment  on  the  I'crdict  found  within  seven  1834 

days ;  and  it  was  ordered  that  the  Defendant  prosecute  such  bill  of       v^,^^^^ 
exceptions  by  writ  of  error,  and  obtain  the  same  to  be  argued  in  the     Armstrong 
Court  of  Exchequer  Chamber,  reserving  to  the  Court  all  further  direc-  v, 

tions  as  to  the  said  issue  and  in  the  said  causes  until  after  the  said  bill  Armstrong. 
of  exceptions  had  been  argued  in  the  said  Court  of  Exchequer  Cham- 
ber, and  also  the  consideration  of  the  costs  reserved  by  the  said  order 
directing  the  said  issue  and  of  the  said  applications.  And  it  was 
ordered  that  the  said  Defendant  Bet/y  Armstrong  be  at  liberty,  after 
the  said  bill  of  exceptions  should  have  been  decided,  and  notwithstand- 
ing the  said  judgment  should  have  been  so  entered  up,  to  apply  for  a 
new  trial  of  the  said  issue,  and  any  of  the  parties  were  to  be  at  liberty 
to  apply  to  the  Court  as  they  might  be  advised.  That,  pursuant  to 
the  said  last-mentioned  order,  the  said  bill  of  exceptions  and  other 
proceedings  in  the  said  issue  were  removed  by  the  said  Defendant 
Beiij^  Armstrong  in  the  Court  of  Exchequer  Chamber  by  writ  of  error 
in  the  usual  manner,  and  the  said  writ  of  error  came  on  to  be  argued 
before  the  said  Judges  of  that  Court,  who,  after  taking  time  to  con- 
sider their  decision,  on  the  26th  November,  1833,  pronounced  their 
judgpnent  as  follows.  The  Court  have  considered  this  record  and  the 
exceptions  which  are  taken  to  it,  and  it  has  occurred  to  several  of  the 
Judges  that  these  exceptions  are  not  properly  taken,  and  that  no 
judgment  could  be  given  for  the  Plaintiff  in  error  for  that  reason 
upon  this  record.  We  are,  however,  of  opinion  there  is  another  ob- 
jection to  the  judgment  being  given  upon  this  record,  which  is, 
that  in  point  of  fact,  even  supposing  that  it  could  be  collected  from 
the  whole  frame  of  it  what  the  objection  was,  and  that  that  objec- 
tion could  be  fairly  stated  as  arising  from  the  record,  it  does  not 
appear,  in  point  of  fact,  that  any  contract  was  made  between  the 
parties  to  carry  on  the  partnership  in  such  a  manner  as  to  contravene 
the  Acts  of  Parliament :  that  clearly  is  no  part  of  the  written  agree- 
ment that  is  set  out,  because  the  words  **  secret"  or  **  suppressed"  arc 
nowhere  used  in  that  agreement.  It  is  quite  possible  tlie  parties 
may  have  had  a  collateral  agreement  to  point  to  that  object,  and,  if  so, 
that  would  have  the  effect  contended  for  on  the  part  of  the  Plaintiff*  in 
error ;  but  that  is  a  fact  which  ought  to  be  found  by  the  jury,  and 
which  the  Court  cannot  infer  from  any  state  of  facts  laid  before  them 
for  their  decision,  and  the  Court  can  only  draw  legal  inferences  from 
facts  found  by  the  jury.  At  the  same  time  I  may  state,  as  the  general 
opinion  of  the  whole  Court,  that  if  there  was  an  agreement  proved 
to  carry  on  the  partnership  in  violation  of  those  Acts  of  Parliament, 
that  agreement  would  be  void,  and  would  confer  no  right  on  either 
party  as  against  the  other.  It  is  possible  that  may  be  satisfactory 
without  any  further  proceedings.  We  are  of  opinion  the  judgment 
must  be  affirmed.  And,  this  cause  coming  on  this  present  day  to  be 
Vol.  I— 4.  UU  D.F.J,         heard 
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heard  and  debated  before  the  Right  Honorable  the  Master  of  the  Rolls 
for  further  directions  on  the  equity  reserved,  and  as  to  the  matter  of 
costs  reserved  also  by  the  said  orders,  in  the  presence  of  counsel, 
&c.,  and  upon  hearing  the  said  orders  dated  the  24th  May,  1831,  and 
15th  March f  1832,  the  said  writ  of  error,  with  the  transcript  of  tlie 
said  proceedings  in  the  Court  of  Exchequer  thereto  annexed,  and  the 
said  judgment  of  the  said  Court  of  the  Exchequer  Chamber  on 
the  said  writ  of  error,  read,  and  what  was  alleged  by  the  counsel  on 
both  sides,  his  Honor  doth  declare,  that  the  indenture  of  the  24th 
day  of  June^  1810,  in  the  pleadings  of  this  cause  mentioned,  made 
between  the  late  Defendant  Samuel  Shepheard  Warner  of  the  one  part 
and  Robert  Armstrong  deceased,  the  testator  in  the  pleadings  of  this 
cause  named,  of  the  other  part,  was  illegal  and  void,  and  that  the  said 
late  Defendant  Samuel  Shepheard  Warner  was  not  a  partner  with  the 
said  intestate  in  the  business  of  a  pawnbroker  carried  on  by  him  and  in 
his  own  name  in  Baldwin's  Gardens,  Leather  Lane,  in  the  county  of 
Atiddlesex,  or  with  the  Defendant  Bettj/  Armstrong,  the  administratrix 
of  the  said  intestate,  in  the  same  business  carried  on  by  her  in  her  own 
name  in  the  same  place  since  the  decease  of  the  said  intestate.  And 
it  is  ordered,  that  the  Plaintiffs  do  pay  unto  the  Defendants  Beity  Arm- 
strong, Thomas  Wood  and  Eleanor  his  wife  so  much  of  their  costs  of 
this  suit  as  have  been  occasioned  by  the  said  claims  of  a  partnership 
set  up  by  the  said  late  Defendant  Samuel  Shepheard  Warner,  and  by 
his  executors  the  Defendants  Charles  Lewis,  James  Frederick  Duggin 
and  Richard  Chamock,  to  be  taxed  by  the  Master  of  this  Court  in 
rotation.  And  it  is  ordered,  that  the  Defendants  Charles  Lewis,  James 
Frederick  Duggin  and  Richard  Chamock,  out  of  the  assets  of  the  said 
late  Defendant  Samuel  Shepheard  Warner,  do  pay  unto  the  Plaintifis  so 
much  of  their  costs  of  this  suit  as  have  been  occasioned  by  the  said 
claims  of  a  partnership,  to  be  taxed  by  the  Master,  and  also  the  amounts 
to  be  paid  by  the  said  Plaintiffs  pursuant  to  the  directions  hereinbefore 
contained  to  the  said  Defendants  Betti/  Armstrong,  Thomas  Wood  and 
Eleanor  his  wife  for  their  costs  as  above  directed ;  and  in  case  the  said 
Defendants  Charles  Lewis,  James  Frederick  Duggin  and  Richard 
Chamock  shall  not  admit  assets  of  their  testator  Samuel  Shepheard 
Warner  sufficient  for  that  purpose,  it  is  ordered  that  the}'  do  come  to 
an  account  before  the  said  Master  for  the  personal  estate  of  the  said 
Samuel  Shepheard  Warner  come  to  their  or  any  or  either  of  their 
hands,  or  to  the  hands  of  any  person  or  persons  by  their  or  any  or 
either  of  their  order,  or  for  their  or  any  or  either  of  their  use.  And 
it  is  ordered,  that  Mr.  Richard  Mills,  the  clerk  in  Court  of  the  said 
Defendants  Charles  Lewis,  James  Frederick  Duggin  and  Richard 
Chamock  do,  within  thirty  days,  deliver  up  to  the  Defendant  Betty 
Armstrong  the  indenture  of  lease  in  the  said  pleadings  mentioned 
bearing  date  the  7th  Mai/,  1814,  and  made  between  Hemy  Dyson 
Oabell  and  George  Talbatt,  esquires,  of  the  first  part,  Jame*  Henry 
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Leigh,  esquire,  and  Chandos  Leigh,  esquire,  of  the  second  part,  and 
the  said  intestate  Robert  Armstrong  of  the  third  part,  and  which  said 
indenture  of  lease  was  deposited  with  him  the  said  Mr.  Mills  by  the 
said  Defendants  Charles  Lewis,  James  Frederick  Duggin  and  Richard 
Charnock,  pursuant  to  an  order  in  this  cause  bearing  date  the  20th 
April,  1830.  And  upon  the  said  Defendants  Charles  Letois,  James 
Frederick  Duggin  and  Richard  Charnock  paying  to  the  Plainliffa  the 
said  several  sums  pursuant  to  the  direction  hereinbefore  contained,  it 
is  ordered,  that  the  Plaintiffs'  bill  do  stand  dismissed  out  of  this  Court 
against  the  said  Defendants. — Reg.  Lib.,  A.,  1833,  fol.  668. 
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1860. 

Feb.  24. 

March  6,  6. 

JWtty  4. 
Before  The 
Lords  Jus- 
tices. 


FISHER  V.  BRIERLY. 

rriHIS  was  an  appeal  by  the  Defendant  Brierly  from 
so  much  of  a  decree  of  the  Master  of  the  Rolls  as 

declared 

In  1851  a  lady  of  large  property  granted  by  deed,  in  manner  prescribed  by  9  Geo.  2, 
c.  36,  two  acres  of  land,  of  the  yearly  value  of  about  3/.,  to  trustees,  upon  trust  to 
permit  a  church,  parsonage  and  school  to  be  built  thereon,  with  power  for  the 
persons  who  should  provide  funds  to  make  regulations  as  to  the  use  of  the  land  for 
those  purposes.  She  did  this  with  the  intention  of  leaving  money  by  will  for  those 
purposes.  She  died  in  1857,  leaving  a  will,  by  which  she  gave  large  legacies  for  the 
building  and  endowment  of  the  church  and  school.  The  deed  remained  in  her  pos- 
session till  a  short  time  before  her  death,  and  there  was  some  evidence  to  show  that 
during  her  life  she  retained  the  use  of  the  land. 

Held,  on  the  construction  of  the  deed,  that  there  was  not  any  resulting  trust  for  the 
erantor  until  the  church  was  built,  and  that  the  deed  therefore  was  not  upon  the  face  of 
It  void  under  9  Geo.  2,  c.  36,  as  containing  a  reservation  for  the  benefit  of  the  grantor. 

Held,  that  a  grantor's  retaining  such  a  deed  in  his  possession,  and  continuing  in  the 
occupation  of  the  land,  are  not  conclusive  evidence  of  the  existence  of  an  agreement 
or  understanding  between  him  and  the  trustees,  that  he  shall  retain  the  benefit  of  the 
land  for  his  life,  but  only  evidence  to  which  more  or  less  weight  is  to  be  attached 
according  to  the  circumstances  of  the  case;  and  that  under  all  the  circumstances  of 
the  present  case,  and  having  regard  to  the  opposing  evidence,  those  facta  were  insuffi- 
cient to  establish  the  existence  of  any  such  agreement  or  understanding,  and  that 
the  deed  therefore  was  not  invalid  under  9  Geo,  2,  c,  36,  on  the  ground  of  a  secret 
trust  for  the  benefit  of  the  grantor. 

Held  accordingly,  that  the  deed  was  valid,  and  that  the  gifts  of  the  legacies  bad  not 
failed. 

Sembhy  that  if  the  grant  had  been  invalid  under  9  Geo.  2,  c.  36,  it  would  neverthe- 
less have  been  supported  by  43  Geo.  3,  c.  108,  and  4  4r  5  Vict.  c.  38. 

Semble,  that  under  those  acts  it  is  not  necessary  that  a  grantor  should  part  with  bis 
whole  interest  in  the  land. 

A  decree  having  been  made  declaring  the  deed  and  legacies  void,  and  directing  the 
usual  accounts  of  the  real  and  personal  estate  of  the  testatrix,  a  defendant,  who  was 
one  of  the  trustees  of  the  deed,  and  one  of  the  executors,  appealed  from  so  much  of 
the  decree  as  declared  the  deed  and  the  charitable  legacies  void.  Held,  that  the 
Plaintiff  was  not  entitled  to  begin. 
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1860.        declared  a  grant  of  land  by  Miss  Lambert^  the  testatrix 

^^^^      in  the  cause,  to  be  void  under  9  Geo.  2,  c.  36,  and  cer- 

V.  tain  legacies  given  by  her  will  for  building  and  endowing 

Brierly.      ^  church  and  schools  to  be  erected  on  that  land,  to  be 

also  void. 


The  testatrix  Miss  Lambert  was  a  lady  of  fortune  re- 
siding at  Boarbank  House ^  in  Cartmel  in  Lancashire. 
In  the  year  1851  she  was  desirous  of  making  a  provision 
for  the  building  and  endowing  a  church  and  schools  in 
the  parish  of  CartmeL  She  wished  to  devise  land  for 
this  purpose,  but  her  solicitor,  Mr.  Reveley,  advised  her 
that  she  could  not  do  so,  but  must  convey  it  to  charitable 
purposes  at  once.  She  thereupon  instructed  bim  to 
prepare  a  conveyance  to  trustees  of  a  small  piece  of  land 
belonging  to  her. 

This  conveyance,  when  completed,  bore  date  the  14th 
of  May,  1851,  and  was  made  between  Miss  Lambert  of 
the  one  part,  and  the  Defendant  Brierly,  Mr.  Reveley 
and  Robert  Wilcock,  of  the  other  part,  and  thereby, 
after  reciting  the  desire  of  Miss  Lambert  that  a  chapel 
should  be  erected  for  the  benefit  of  the  inhabitants  of  the 
township  of  Lower  Allithwaite  in  Cartmel,  and  that  a 
dwelling-house  for  the  residence  of  a  clergyman,  and  a 
school-house  for  the  education  of  the  children  of  the 
labouring  classes  of  that  township,  should  also  be  built, 
and  that,  in  order  to  effect  that  object,  she  had  agreed  to 
make  the  grant  thereinafter  contained.  Miss  Lambert 
granted  a  piece  of  land,  therein  described,  containing 
about  two  acres,  unto  and  to  the  use  of  the  trustees  upon 
the  following  trusts. 

'*  Upon  trust  to  permit  to  be  erected  and  built  upon 
part  thereof  a  church  or  ch»pel  for  the  worship  of  Al- 
mighty 
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mighty  God,  according  to  the  rites  and  ceremonies  of  the  1860. 
United  Church  of  England  and  Ireland,  as  by  law  esta- 
blished, with  or  without  a  cemetery  to  be  annexed ;  and  *  v, 
also  a  messuage  or  dwelling-house,  with  a  yard,  garden  Bri*R^^« 
and  suitable  offices,  to  be  occupied  therewith,  for  the 
residence  of  the  minister  who  shall  for  the  time  being 
officiate  in  such  church  or  chapel  as  aforesaid;  and  also 
a  school-house  with  suitable  offices,  and  with  or  without 
a  playground,  and  with  or  without  a  residence  for  the 
mistress  who  shall  teach  therein,  to  be  used  for  the  edu- 
cation of  the  children  of  the  labouring  classes  of  the  said 
township  of  Lower  Allithwaite ;  with  full  power  for  the 
person  or  persons  who  shall  provide  the  funds  for  the 
erection  of  such  church  or  chapel  and  other  buildings  as 
aforesaid,  to  make  such  regulations  respecting  the  use 
thereof  for  the  aforesaid  purposes  respectively  as  he,  she 
or  they  shall  think  proper," 

This  deed  was  executed  by  Miss  Lambert,  and  was 
duly  enrolled  in  manner  required  by  9  Geo.  2,  c.  36, 
After  its  execution  it  was  at  first  left  with  Mr.  Reveley ; 
but  a  few  months  afterwards  it  was,  at  Miss  Lambert's 
request,  given  by  him  to  her,  and  put,  with  her  deeds 
and  papers,  in  her  strong  box  at  Boarbanh  House,  and 
kept  there  until  shortly  before  her  death.  This,  accord*- 
ing  to  Mr.  Brierltfe  evidence,  was  done  at  his  own  sug« 
gestion. 

Cotemporaneously  with  the  preparation  of  this  deed 
Mr.  Reveley  prepared  a  will  for  Miss  Lambert,  which 
was  executed  by  her,  and  by  which  she  bequeathed  le- 
gacies for  building  a  church,  parsonage-house  and  schools 
on  the  above-mentioned  piece  of  land,  and  for  endow- 
ment of  the  church.  On  the  6th  of  November,  1857, 
she  revoked  her  will  and  made  a  new  one,  by  which, 
after  reciting  the  deed  of  grant  before  mentioned^  she, 

"in 
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1860.  "in  order  to  carry  out  and  effectuate  the  trusts,  intents 
and  purposes  of  the  said  indenture,"  gave  to  Mr.  Brierly^ 
Mr.  Dickinson  and  Mr.  WoodbutTie,  her  trustees  and 
executors,  2,600/.  for  building  a  church  on  the  land, 
1,500/.  for  building  a  parsonage,  1,000/.  for  building 
schools,  1,600/.  as  a  fund  for  a  salary  for  a  schoolmis- 
tress, and  500/.  as  a  fund  for  supplying  books  for  the 
school.  She  also  gave  5,000/.  to  the  Bishop  o(  Chester, 
as  a  fund  for  a  stipend  for  the  clergyman.  After  be- 
queathing various  other  legacies,  she  gave  all  the  residue 
of  her  property  to  various  persons  named  in  her  will. 
By  a  codicil  she  made  some  variations  not  material  to  be 
stated.  With  a  view  to  the  preparation  of  this  will  Miss 
Lambert  took  the  deed  of  grant  from  her  box  and  gave 
it  to  Mr.  IVoodburne,  in  whose  custody  it  thenceforth 
remained. 

The  testatrix  died  on  the  29th  of  November,  1857, 
and  the  will  was  proved  by  all  her  executors. 

The  bill  in  this  cause  was  filed  by  Mrs.  Fisher,  one  of 
the  residuary  legatees,  against  the  surviving  trustees  of 
the  deed  of  1851,  the  executors  of  Miss  Lambert's  will, 
the  other  residuary  legatees,  and  the  Attorney-General. 
The  bill,  after  stating  the  deed  of  grant,  alleged  that, 
at  the  time  of  its  execution,  there  was  a  secret  under- 
standing and  agreement  between  Miss  Lambert  and  her 
trustees,  that  the  trusts  of  the  deed  should  not  be  per- 
formed during  her  life  ;  but  that  she  should,  during  her 
life,  continue  in  the  possession  or  receipt  of  the  rents  for 
her  own  use  and  benefit.  The  bill  prayed  that  it  might 
be  declared  that  the  deed  of  grant  was  void,  and  that  the 
legacies  given  for  the  purposes  before  mentioned  were 
also  void ;  and  for  the  usual  accounts  of  the  real  and 
personal  estate,  and  the  carrying  into  effect  the  trusts  of 
the  will,  subject  to  these  declarations. 

The 
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The  evidence  adduced  by  the  Plaintiff  in 'support  of       1860. 

the  allegations  contained  in  the  bill  was  as  follows : —       ^^ 

Fisher 

four  persons,  who  had  been  in  the  service  of  Miss  Lam-  _  v. 
berty  stated  that  from  the  year  1851,  until  her  death,  the 
piece  of  land  comprised  in  the  deed  had  been  in  her  oc- 
cupation; that  it  had  been  manured  from  her  stables, 
and  generally  cultivated  by  her  servants,  that  the  hay 
produced  from  it  had  been  taken  to  Boarhank  HomCy 
and  consumed  by  her  horses,  and  that  the  grain  produced 
by  it  had  been  consumed,  either  at  Boarbank  House 
or  on  a  farm  belonging  to  her  and  in  her  own  occu- 
pation. The  rate  collector  deposed  that  no  change 
had  been  made  in  the  rating  after  1851,  and  that 
Miss  Lambert  had  been  rated  as  the  occupier  until  her 
death. 

The  other  circumstances  appearing  in  evidence  were 
as  follows: — At  the  date  of  the  deed.  Miss  Lambert 
was  61  years  of  age.  Her  fortune  consisted  of  real  and 
personal  estate,  which  were  estimated  to  be  of  the  value 
of  about  80,000/.,  and  produced  about  2,500/.  a  year. 
Mr.  Wilcock,  who  was  named  as  a  trustee  in  the  deed, 
had  been  in  her  service  for  many  years,,  and  was  her 
confidential  adviser  and  general  manager.  He  resided 
at  Boarbank  House^  and  occupied  two  farms  belonging 
to  her,  called  Lane-side  and  Kent's  Bank,  as  tenant,  and 
managed  another  farm  belonging  to  her  and  in  her  own 
occupation,  called  Outertkwaite,  as  bailiff.  He  died  in 
August,  1857.  The  accounts  between  him  and  Miss 
Lambert,  in  her  possession,  were  in  a  very  confused  state, 
it  appearing  that  he  was  in  the  habit  of  paying  sums 
generally  on  account.  He  was  largely  indebted  to  Miss 
Lambert  at  his  death.  The  piece  of  land  in  question 
consisted  of  two  acres,  and  was  worth,  to  sell,  about  80/., 
and  to  let,  about  31.  a  year.     It  was  separated  from  the 

other 
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I860.  other  property  of  Miss  Lambert,  and  was  not  desirable 
or  convenient  to  be  held  either  with  the  grounds  of 
Boarbank  House  or  with  any  of  the  farms  of  Miss  Lam- 
bert. It  did  not  appear  whether  it  had  before  1851  been 
occupied  with  the  farms  rented  by  Mr.  Wilcock  or  the 
farm  managed  by  him  as  bailiff.  It  was  proved  by  a 
witness  who  liad  been  in  WilcochiS  service  from  1854 
until  his  death,  that  the  same  horses,  ploughs  and  instru- 
ments of  husbandry  were  used  by  Wilcoch  for  all  the 
farms ;  and  that  the  cattle,  both  of  Wilcoch  and  Miss 
Lambei't,  were  kept  on  the  three  farms  and  the  piece  of 
land  in  question  without  any  distinction,  and  that  be 
always  supposed  that  Wilcock  occupied  all  the  farms. 
There  was  no  further  evidence  as  to  the  occupation  of 
the  piece  of  land  since  1851. 

Mr.  Reveley  deposed  that,  at  the  lime  of  the  execution 
of  the  deed,  he  had  explained  to  Miss  Lambert  that  she 
was  to  make  an  absolute  grant  reserving  nothing  to  her- 
self, which  she  seemed  to  understand.  He  positively 
denied  any  such  agreement  or  understanding  whatever 
with  Miss  Lambert  as  was  alleged  by  the  bill,  and  stated 
that  he  had  not  interfered  in  the  trust  because  as  there 
was  no  church  or  school  in  existence  he  should  not  have 
known  what  to  do  with  the  rents,  and  that  he  had  sup- 
posed that  at  Miss  Lambert's  death  the  arrear  would  be 
paid  up  and  added  to  the  trust  fund.  Mr.  Brierly  posi- 
tively denied  the  existence  of  any  agreement  or  under- 
standing between  him  and  Miss  Lambert  as  to  her 
retaining  the  land  during  her  life ;  and  stated  that,  as  he 
resided  100  miles  off,  and  his  two  co-trustees  resided 
on  the  spot,  and  one  of  them  was  a  solicitor,  he  had 
left  the  matter  to  them,  and  had  taken  it  for  granted 
that  they  would  do  whatever  was  necessary.  He  also 
stated  that,  shortly  after  the  execution  of  the  deed.  Miss 

Lambert 
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Lambert  had  said  to  him,  *'  I  have  given  it "  (meaning 
the  piece  of  land)  "and  I  will  have  nothing  more  to  do 
with  it;  but  as  Wilcoch  is  always  complaining  of  short- 
ness of  grass  on  his  farm,  you  held  better  let  him  have 
it." 

.  The  Master  of  the  Rolls  considered  that  the  case  was 
not  distinguishable  from  Way  v.  JEast  (a),  and  decided 
that  the  gift  of  the  land  was  invalid  under  9  Geo.  2,  c.  36, 
by  reason  of  there  being  a  secret  reservation  for  the 
benefit  of  the  grantor.  His  Honor  also  considered  that 
the  bequest  was  invalid,  its  object  having  failed  by  reason 
of  the  failure  of  the  gift  of  the  land.  His  Honor  ac- 
cordingly made  a  decree  declaring  the  grant  and  the 
legacies  void,  and  directing  the  usual  accounts  of  the 
real  and  personal  estate  of  the  testatrix.  The  Defend- 
ant Brierly  appealed  from  so  much  of  this  decree  as 
declared  the  grant  and  legacies  void. 

Mr.   Houndell  Palmer,  for  the  Plaintiff,  claimed  the 
right  to  begin. 

Mr.  Folleity  for  the  Appellant,  referred  to  Harrison  v. 
Guest  (Jh). 


Hie  Lord  Justice  Turner. 

1  consider  the  rule  to  be  that  the  Appellant  begins  in 
every  case  except  that  of  an  appeal  from  the  whole  de- 
cree, the  reason  of  the  exception  being  that  on  an 
appeal  from  the  whole  decree  the  Plaintiff  may  read 
different  evidence  and  shape  his  case  differently. 

The 

(a)  2  Drew.  44.  (6)  6  De  G.,  M.  *  G.  424,  429^ 
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The  Lord  Justice  Knight  Bruce. 

Fisher  I  do  not  lay  down  any  general  rule,  but  finding  a  pre- 

Brierlt.      cedent  applicable  to  the  present  case  on  a  point  which, 
in  my  judgment,  is  of  small  importance,  I  follow  it. 


Mr.  Follett,  Mr.  Shapter  and  Mr.  B.  Z.  Chapman, 
for  the  Appellant. 

Way  V.  East  (a),  lays  down  the  rule  which  the  Master 
of  the  Rolls  considered  applicable  to  the  present  case, 
that  if  at  the  time  of  the  execution  of  the  deed  there  is  a 
secret  understanding  that  it  shall  not  take  effect  at  once, 
but  that  the  grantor  shall  retain  the  present  enjoyment 
of  the  property,  the  deed  is  void  under  9  Oeo.  2,  c.  36. 
We  do  not  dispute  the  soundness  of  this  principle,  but  its 
applicability  to  the  circumstances  of  this  case.  There 
are  two  questions:  (1.)  Whether  such  a  secret  under- 
standing is  proved;  (2.)  We  say  that  the  case  is  not 
governed  by  9  Geo.  2,  c.  36,  but  by  43  Oeo.  3,  c.  108, 
and  4  &  5  Vict,  c.  38 ;  and  the  second  question  there- 
fore is,  whether  the  understanding,  if  proved,  would  in- 
validate the  deed  under  those  statutes. 

As  regards  the  first  point,  the  cases  are  in  our  favor, 
as  showing  that  circumstances  such  as  are  proved  here  are 
not  sufficient  evidence  of  such  a  secret  understanding. 
In  Wai/  V.  JEkst  (a),  the  rent-charge  was  never  paid,  nor 
any  attempt  made  to  enforce  payment  for  eleven  years. 
Grieves  v.  Case  (6)  is  directly  in  our  favor.  In  At- 
torney-General  \.  Munby(c),  it  was  contended  that  the 
grantor's  keeping  the  deed  in  his  own  possession 
amounted  to  a  reservation  for  his  own  benefit^  but  Sir 

William 

(a)  2  Drew.  44.  67;  1   Ves.jun.  548. 

(6)  2  Cox,  301 ;  4  Bro,  C*  C.  (c)  1  Mer.  327* 
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William  Grant  decided  the  contrary,  though  he  allowed  I860, 
that  such  a  circumstance  would  go  into  the  scale  along 
with  others  as  an  evidence  of  intention.  The  law  is 
similarly  laid  down  in  Doe  d.  Thompson  v.  Pitcher  (a\ 
with  respect  to  the  grantor's  retaining  possession  of  the 
land  contrary  to  the  terras  of  the  deed.  In  Attorney^ 
General  v.  Poulden  (b),  there  was  the  additional  cir- 
cumstance of  a  reconveyance  by  the  trustees,,  which 
was  a  circumstance  strongly  tending  to  establish  the 
existence  of  a  secret  trust  for  the  grantor.  Such  cir- 
cumstances, as  retaining  possession  of  the  deed  or  of 
the  land,  do  not  defeat  the  grant,  they  are  only  evidence, 
so  far  as  they  go,  of  a  secret  agreement  which  would 
defeat  it,  but  in  determining  whether  they  are  sufficient 
evidence  of  it,  the  Court  must  decide  like  a  jury  look- 
ing at  all  the  circumstances  of  the  case,  and  it  is  quite 
absurd  to  suppose  that  this  rich  lady  intended  a  re- 
servation in  her  favor  as  to  this  insignificant  bit  of 
land.  We  contend,  therefore,  that  this  deed  would 
be  good,  even  if  its  validity  depended  only  on  the  stat. 
9  Geo.  2,  c.  36. 

But  we  say  that  the  deed  is  one  authorized  by  and 
supported  by  the  stat.  43  Geo.  3,  c.  108.  A  statute 
enabling  persons  to  give  land  for  a  specific  purpose  dis- 
penses with  the  restrictions  of  9'  Geo.  2,  c.  36 ;  Bamaby 
V.  Bardsley(c).  The  Master  of  the  Rolls  held,  that  a 
grant  under  this  act  is  not  good,  unless  the  grantor  parts 
with  all  his  estate.  This  we  submit  is  erroneous.  It  is 
not,  as  we  contend,  a  just  construction  to  make  the  general 
words  of  the  act,  which  speak  of  granting  all  the  estate, 
operate  as  a  prohibition  of  granting  a  less  interest.  The 
act  is  opposite  in  spirit  to  the  Mortmain  Act,  its  object 

being 
(fl)  3  M.  ^  S.  407.  540. 

lb)  8  Sim.  472 ;  S.  C,  sub  nom.  (c )  28  L.  J.,  Exch.  326* 

Att.  Oen.  ▼.  BrickneU,  1  Jur. 
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1860.  being  to  encourage  grants  of  land  for  the  purpose  of 
building  churches ;  it  contains  no  restrictive  words,  and 
the  interpretation  put  upon  it  by  the  Master  of  the  Rolls 
tends  to  defeat  its  object.  A  roan  may  under  it  give 
land  by  will  for  this  purpose,  if  so,  why  may  he  not 
grant  a  reversion  for  the  same  purpose.  It  is  true, 
that  in  The  Incorporated  Society  y .  Coles  (a),  the  Vice- 
Chancellor  says : — "  Regarding  the  provisions  of  the 
Statute  of  Mortmain,  I  am  bound  in  construing  this  act 
with  reference  to  it,  to  hold  that  when  the  legislature  says 
a  person  may  pass  'all  such  his  estate  or  interest,'  that 
must  mean  without  reserve,  as  is  provided  in  similar  cases 
by  the  Statute  of  Mortmain."  The  appeal  did  not  settle 
this  point,  but  we  submit  that  the  principle  cannot  be 
supported. — [Attorney-General  v.  Bishop  of  Chester  (6); 
Downing  College  Case{c),  were  also  referred  to.] — The 
Stat.  43  Oeo.  3,  c.  108,  was  intended  to  introduce  a 
new  rule.  The  stat.  43  Geo,  3,  c.  107,  passed  on  the 
same  day,  assumes  that  the  re-enacting  the  stat.  ^  &  3 
Anne,  c.  11,  s.  4,  would  take  a  case  out  of  9  Geo.  2,  c. 
36.  This  throws  light  on  c.  108,  and  shows  that  it  was 
not  intended  that  9  Geo,  2,  c.  36  should  be  imported 
into  it.  Assuming,  therefore,  that  the  Master  of  the 
Rolls  was  right  in  his  view  of  the  facts,  this  statute 
supports  the  transaction. 

Again,  stat.  4  &  5  Vict.  c.  38  supports  the  gift  of  so 
much  of  the  land  as  was  devoted  to  the  purpose  of  a 
school,  even  if  the  gift  of  the  whole  cannot  be  supported 
on  the  grounds  which  we  have  urged.  The  trustees 
must  have  apportioned  the  land,  and  as  to  the  part 
apportioned  to  the  school,  the  gift  must  be  supported; 

Edtcards 

(a)  1  K.  4-  •^.  H5;  S.  C,  on  {h)  1  Bro,  C.  C.  444. 

appeal,  5  Dc  G,  M.  4-  G.  324.  (r)  Sheif.  CharUict,  139,  140. 
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Edwards  v.  Hall  (a);  Attorney- General  v.  Mill(b);  I860. 
Baldwin  v.  Baldwin  (c).  Philpot  v.  St,  George's  Has- 
pital(d),  shows  that  if  the  land  was  effectually  given, 
the  bequest  of  money  to  be  employed  in  building  upon 
it  is  good.  It  is  impossible  to  understand  the  distinction 
which  has  been  attempted  to  be  drawn  between  cases 
where  the  gift  of  the  land  is  good  under  9  Geo.  2,  c.  36, 
and  those  where  it  is  good  only  by  virtue  of  43  Geo,  3, 
c.  108. 

It  has  been  urged,  that  the  giving  to  a  charity  by  act 
inter  vivos  a  bit  of  worthless  land,  and  then  bequeathing  a 
large  sum  to  build  upon  it,  is  an  evasion  of  the  statute. 
But  there  is  no  such  thing  as  evading  a  statute,  a  case 
either  is  within  the  purview  of  a  statute  or  is  not ;  if  it 
is  not,  it  is  of  no  consequence  that  it  is  ever  so  like 
something  that  is  within,  or  that  it  is  a  case  which  the 
framers  of  the  statute  would  probably  have  included,  if 
they  had  thought  of  it;  Baldwin  v.  Baldwin  (c);  Veitch 
V.  Trustees  of  the  Exeter  Turnpike  Roads  (e), 

Mr.  Wickens  appeared  for  the  Attorney-General,  and 
supported  the  appeal. 

Mr.  Roundell  Palmer  and  Mr.  Speedy  for  the  Plain- 
tiff, and  Mr,  Lloyd,  Mr.  Joseph  Brown  and  Mr.  Schom- 
berg,  for  the  other  residuary  legatees,  in  support  of  the 
decree. 

The  first  question  is,  whether  the  gift  of  the  land  is 
good  under  9  Geo.  2,  c.  36,  and  we  submit  that  it  is  not. 
According  to  that  statute  the  land  must   be  conveyed 

without 

(fl)  6  De  G.,  A/.  4-  G,  74.  (d)  6  Houu  of  Lords  Gates, 

(6)  3  Htas.  338.  338. 

(0  22  Bfiov.  413.  (e)  8  Ell.  ^  BL  986. 


Fisher 

V. 


654  CASES  IN  CHANCERY. 

I860.  without  any  reservation,  trust,  condition  or  agreement  for 
the  benefit  of  the  grantor.  Now,  it  is  not  necessary  that 
a  reservation  should  appear  on  the  face  of  the  convey- 
Brierly.  ance,  its  existence  may  be  made  out  by  parol  evidence 
and  by  the  conduct  of  the  parties;  Way  v.  JEast(a)\ 
Attorney- General  v.  Poulden(b)\  Attorney- General  v. 
Bricknell(c);  Limbrey  y.  Gurr{d).  Here  the  grantor 
originally  expressed  her  intention  to  retain  the  rents  and 
profits  during  her  life ;  finding  that  such  a  reservation 
would  invalidate  the  gift,  she  appeared  to  abandon  it, 
but  it  never  was  really  abandoned,  and  the  evidence 
shows  that  it  was  acted  upon  all  through  the  remainder 
of  her  life.  The  land  remained  in  her  own  occupation. 
The  produce  was  applied  to  her  own  use  during  her  life, 
and  was  received  by  her  executors  after  her  death,  and 
the  deed  which  had  been  handed  back  to  her  as  soon  as 
it  was  inrolled,  remained  in  her  own  custody.  The  gift 
moreover  was  of  such  a  nature  that  it  could  not  take 
effect  until  funds  were  provided.  The  rents  in  the 
meantime  resulted  to  the  donor.  This  amounts  to  a 
reservation,  the  gifl  was  not  to  take  effect  immediately. 
The  deed  is  void  on  the  ground  of  perpetuity,  for  the 
trust  does  not  come  into  effect  till  there  are  funds 
ready  for  building  a  church,  and  it  is  impossible  to  say 
what  time  might  have  elapsed  before  that  happened. 
Again,  the  grantor  intended  to  provide  those  funds  by 
will.  She  never  intended  that  a  church  should  be  built 
during  her  life,  so  during  her  life  the  land  really  was  not 
devoted  to  charity  at  all.  The  transaction  was  a  fraud 
on  the  statute,  a  mere  colourable  gift  to  enable  her  to 
bequeath  money  for  charitable  purposes  connected  with 
land.  We  contend,  therefore,  that  under  9  Geo.  2,  c. 
36,  the  gift  of  the  land  cannot  be  supported. 

The 

(a)  2  Drew.  44.  (c)  1  Jur.  540. 

(b)  8  Sim.  472.  (d)  6  Madd.  151. 
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The  other  statutes  referred  to  by  the  Appellants  do  1860. 
riot  support  the  grant.  The  stat.  4  &  5  Vict  c.  38 
contains  no  power  of  apportionment,  it  makes  good  a 
gift  of  a  certain  amount  of  land  for  the  purpose  of  a 
school,  but  it  does  not  authorize  the  apportionment  of  a 
larger  gift  for  mixed  purposes,  so  as  to  make  it  pro  tanto 
good.  The  stat.  43  Geo.  3,  c.  108  does  not  help  the 
Appellant's  case,  for  its  language  plainly  imports  that 
the  whole  interest  of  the  grantor  roust  be  parted  with. 
That  is  the  proper  meaning  of  the  words,  and  as  this 
statute  creates  an  exception  from  a  previous  disabling 
statute,  it  must  be  construed  strictly.  The  same  objec- 
tion also  arises  as  under  the  other  statute,  that  this  act 
only  authorizes  a  gift  for  a  church  and  parsonage,  and 
does  not  provide  for  apportionment  of  a  larger  gift  for 
purposes  including  other  objects ;  Cramp  v.  Playfoot  (a) ; 
Chapman  v.  Brown  (i) ;  Attorney- General  v.  Bishop  of 
Chester  (c) ;  Corhyn  v.  French  {d).  Another  objection 
arises  under  the  Snd  section,  which  does  not  authorize  a 
double  gift,  the  gift  of  land  by  deed  and  then  of  money 
by  will.  Moreover,  the  consent  of  the  ordinary  is  required 
under  that  statute,  and  was  not  obtained  in  the  present 
case. 

Mr.  Follett  in  reply. 

There  is  nothing  in  this  case  approaching  to  such  an 
agreement  as  would  invalidate  the  gift  under  9  Geo,  2, 
c.  36.  The  whole  case  of  the  Respondents  on  this 
point  rests  on  the  possession  of  the  deed  and  of  the  estate. 
These  alone  are  not  conclusive  evidence  of  such  an  agree- 
ment, and  the  direct  evidence  is  clear  to  the  point  that  there 
was  not  any  such  agreement.     There  was  no  resulting 

trust 

(fl)  4  K.  4-  J.  479.  (r)  1  Bro.  C.  C.  444. 

(b)  eVes.  404.  ((/)  4  Ves.  418—433. 


656  CASES  IN  CHANCERY. 

1860.  trust,   for  none  arises  on  gifts  to  a  charity;  Lewin  on 

^'"^^  Trusts  (a).     Even  if  there  was  a  resulting   trust  or  a 

V,  secret  agreement,  the  statute  43  Geo.  3,  c.  108  supports 

Bribrly.  ji^g  gjfj      rp^  j^^jj  ji^^j  ^j^jg  gj^j^jg  requires  a  grantor  to 

part  with  all  his  interest  would  be  a  gratuitous  importing 
a  provision  contained  in  a  restrictive  statute  into  an 
enabling  statute,  a  statute,  moreover,  authorizing  dispo- 
sitions by  will  to  which  such  a  restriction  would  be  ut- 
terly inappropriate.  This  act  is  remedial,  intended  to 
give  for  important  objects  a  power  which  did  not  exist 
before,  and  it  is  to  be  largely  construed.  The  addition 
of  the  school  does  not  exclude  the  operation  of  that  act, 
the  Court  will  have  no  difficulty  in  ascertaining  how 
much  of  this  gift  ought  to  be  applied  to  one  object  and 
how  much  to  the  other. 

Judgment  reserved. 


The  Lord  Justice  Knight  Bruce. 

May  4.  In  the  appeal  of  which  we  are  now  to  dispose  the 

main  or  single  question  is  of  the  validity  or  invalidity  of 
a  deed  dated  the  14th  of  May,  1851,  which  has  been 
produced  and  proved  in  the  cause,  and  is  particularly 
mentioned  in  the  bill.  It  purports  to  be  a  conveyance 
by  Miss  Lambert  (the  testatrix  in  the  suit)  of  a  freehold 
close  of  land  in  Lancashire  that  belonged  to  her — a  con- 
veyance namely  to  three  trustees  in  fee  for  charitable 
purposes.  It  was  an  indenture  executed  by  her  and  at- 
tested in  conformity  with  the  provisions,  and  enrolled  in 
due  time  agreeably  to  the  requisitions,  of  the  statute  9 
Geo.  2,  c.  36.  The  lady  lived  for  some  years  after- 
wards,   The  contention  of  the  Plaintiff  is  that  by  that 

act 
(fl)  Pfige  19S, 
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act  of  parliament  the  deed  is  rendered  invalid,  and  that  1860. 
accordingly  the  close  of  land  has  not  been  effectually 
appropriated  to  any  charitable  purpose.  And,  first,  the 
Plaintiff  says  that  the  deed  lefl  a  resulting  trust  of  the 
land  in  favor  of  the  grantor,  or  a  benefit  to  the  grantor 
from  it  until  a  church  or  chapel  or  some  building  should 
under  the  deed  be  erected  on  the  land,  and  that  there- 
fore, ex  facie,  the  statute  9  Geo.  2,  c.  36  destroys  it. 
That,  however,  is  not  my  opinion.  As  the  case  appears 
to  me,  the  land,  according  to  the  tenor  of  the  deed,  was 
immediately  and  absolutely  and  irrevocably  devoted  by 
the  deed  to  charitable  purposes  of  a  lawful  kind  from  the 
moment  when  she  executed  it,  and  if  it  can  be  success- 
fully impeached,  it  can,  in  my  opinion,  only  be  so  by 
matter  collateral  or  extraneous. 

Certainly  the  testatrix  originally  intended  to  give  by 
will,  for  the  purposes  expressed  in  the  conveyance  or  for 
similar  purposes,  the  land  comprised  in  the  conveyance, 
but  having  been  informed  that  she  could  not  do  this  by 
will  she  resolved  on  having  a  deed  instead,  and  executed 
the  deed  in  question  accordingly.  The  circumstance 
that  before  and  when  and  after  she  executed  it  there  ex- 
isted in  her  mind  an  intention  to  give  by  will  sums  of 
money  to  be  expended  in  building  on  the  land  and  en- 
dowing a  church  or  chapel  and  a  school  there,  can  make 
no  difference.  It  has,  however,  been  contended  for  the 
Plaintiff  that  the  statute  of  Geo,  2  destroys  the  deed,  if 
on  no  other  ground,  at  least  on  this,  namely,  she  alleges 
that  there  was  contemporaneously  or  in  connexion  with 
the  deed  a  trust  created,  or  professed  and  expressed  to  be 
created,  verbally,  or  a  stipulation  or  compact  verbally 
made,  or  what  is  familiarly  called  an  understanding  consti- 
tuted, by  Miss  Lambert,  or  between  her  on  one  side  and  all 
or  some  or  one  of  the  three  trustees  of  the  deed  on  the 
other,  the  nature,  design  and  meaning  of  which  trust  or 

Vol.  I — if.  ^  X  D.F.J,    stipulatioHi 
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1860.  stipulation^  compact  or  understanding  (as  the  Plaintiff 
insists)  were  that  Miss  Lambert  should  be  at  liberty  at 
any  time,  if  so  disposed,  to  cancel  the  deed  and  put  an 
end  to  the  trust  purporting  to  be  created  by  it,  and  be- 
sides should,  notwithstanding  the  deed,  be  during  her 
whole  life,  or  so  much  of  it  as  she  should  think  fit,  or  at 
least  until  the  construction  or  formation  in  her  lifetime 
upon  the  land  of  a  chapel,  or  school,  or  dwelling-house, 
or  cemetery,  or  the  commencement  of  works  for  the  pur- 
pose, left  in  the  undisturbed  possession  or  use  and  enjoy- 
ment of  the  land  for  her  own  benefit.  And  it  does  ap- 
pear, in  fact,  from  the  evidence  (or  at  least  it  may  be  and 
has  been  fairly  argued,  and  I  assume  it  to  do  so)  that  the 
testatrix  was  never  disturbed  in  the  possession  or  enjoy- 
ment of  the  field  comprised  in  the  deed,  but  after  as 
before  the  deed  until  her  death  continued  to  take  and 
enjoy  the  produce  and  profits  of  the  field  without  paying 
rent  or  accounting  for  any  part  of  the  produce  or  profits 
to  any  person,  or  being  asked  to  do  so ;  and  from  the 
time  of  the  inrolment  of  the  deed,  or  from  the  end  of 
three  months,  or  for  a  less  period  afterwards,  had,  and 
while  living  continued  to  have,  the  deed  in  her  sole  cus- 
tody actually  or  potentially.  These  circumstances  are, 
I  apprehend,  not  of  themselves  sufficient  to  prove  the 
existence  of  such  a  trust,  or  stipulation,  or  compact,  or 
understanding,  as  has  been  mentioned ;  and  upon  a  full 
consideration  of  the  whole  evidence  in  the  case,  oral  and 
documentary  (including  the  testimony  of  Mr.  Wilson,  but 
of  course  including  also  that  of  the  Defendants  who  have 
been  examined  as  witnesses),  I  am  satisfied  that  the 
affirmative  of  the  proposition  that  some  or  any  such  trust 
or  stipulation,  compact  or  understanding  did,  whether 
effectually  or  ineffectually,  exist  in  fact,  has  not  been 
proved,  and  I  am  satisfied,  moreover,  that  in  the  sense  in 
which  the  negative  of  the  proposition  can  properly  be 
said  to  be  proved,  that  negative  stands  established.    The 

trustees 
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trustees  may  very  possibly  have  been  too  indulgent  or  1860, 
negligent^  and  they  may  possibly  be  liable  to  account  in 
consequence  of  having  so  conducted  themselves.  That 
is  not  now  the  question ;  but  I  am  convinced  that  had  Brierly. 
they  at  any  period  of  the  testatrix's  life,  after  the  exe- 
cution or  inrolment  of  the  deed,  insisted  on  having  the 
custody  of  it|  or  insisted  on  being  let  into  the  possession 
or  receipt  of  the  profits  of  the  land  included  in  it,  they 
would  not  by  doing  so  have  acted  in  breach  of  any  valid 
or  invalid,  effectual  or  ineffectual,  agreement,  promise, 
engagement  or  trust  to  the  contrary. 

My  opinion  is  that  the  deed  has  not  been  successfully 
impeached  under  the  statute  9  Geo.  2,  c.  36,  and  ought 
to  be  taken  as  being  for  all  purposes  legally  and  equitably 
valid.  Not  one  of  the  disputed  bequests,  therefore,  seems 
to  me  void  or  ineffectual.  Thus  viewing  the  case  I  have 
thought  it  not  necessary  to  enter  into  the  construction  or 
effect  of  either  of  the  statutes  of  Geo.  3  and  her  present 
Majesty,  which  were  mentioned  during  the  argument 
I  am,  however,  not  persuaded  that  if,  independently  of 
those  statutes,  it  would  be  right  to  consider  the  deed  and 
bequests  as  invalid,  they  would  not  from  those  statutes 
receive  effectual  support  and  be  sustained  by  them.  I  . 
conceive  that  the  decree  before  us  should  be  varied  to 
the  extent  that  I  have  mentioned,  and  that  the  costs  of  all 
parties  of  the  present  re-hearing,  as  between  solicitor  and 
client,  should  be  paid  out  of  the  testatrix's  estate  in  the 
same  manner  as  the  costs  given  by  the  decree. 

Of  course  I  have  not  come  to  the  conclusion  that  I 
have  stated  without  having  considered  the  cases  of  Ztm- 
hreyy.  Chirr  (a),  and  Attorney- General  v.  Poulden{b), 
both  mentioned  in  the  argument. 

The 
(a)  6  Madd,  151.  {b)  8  Sim.  472. 

XX2 


CASES  IN  CHANCERY. 
The  Lord  Justice  Turner. 

Having  considered  this  case,  I  have  been  unable  to 
bring  my  mind  to  the  conclusion  at  which  the  Master  of 
the  Rolls  has  arrived.  The  first  point  in  the  case  is, 
whether  the  deed  in  question  conveying  to  trustees  two 
acres  of  land  to  charitable  purposes  is  void  as  being 
contrary  to  the  statute  9  Geo.  2,  c.  36,  usually  called  the 
Mortmain  Act.  It  is  urged  against  the  validity  of  the 
deed,  that  the  donor  had  the  possession  of  it  and  the 
enjoyment  of  the  land  comprised  in  it  for  some  years 
after  its  execution,  and  as  it  is  said,  up  to  the  time  of 
her  decease,  and  that  from  these  facts  we  ought  to 
assume  that  there  was  an  agreement  or  understanding 
between  the  donor  and  the  trustees  of  the  deed  that  the 
donor  should  have  the  enjoyment  of  the  land  during  her 
life,  and  that  the  charitable  purpose  expressed  in  the 
deed  should  only  take  effect  upon  her  death.  Such  an 
agreement,  it  was  said,  would  make  the  deed  altogether 
void,  and  no  doubt  it  would,  for  it  would  be  a  fraud 
upon  the  law,  and  a  deed  in  fraud  of  the  law  can  no 
more  be  supported  than  any  other  fraudulent  deed  ;  but 
the  facts  on  which  we  are  called  upon  to  assume  this 
supposed  agreement  or  understanding  are  evidence  and 
evidence  only  of  its  existence,  and  the  weight  which  is 
due  to  facts  of  such  a  nature  must  in  each  case  depend 
upon  its  own  particular  circumstances.  Facts  which  in 
one  case  might  afford  very  strong  evidence  of  there 
having  been  such  an  agreement  or  understanding  might 
in  other  cases  furnish  but  a  very  slight  presumption  of 
it.  In  this  case,  Wilcochsj  one  of  the  trustees  of  the 
deed,  was  the  steward  or  bailiff  of  the  donor,  and  seems 
to  have  had  during  his  life  almost  the  entire  management 
of  her  affairs.  She  had  a  safe  in  which  her  title  deeds 
were  kept,  and  it  is  not,  I  think,  much  to  be  wondered 
at,  that  the  ptpward  should  have  placed  this  deed  and 

permitted 
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permitted  it  to  remain  in  a  place  of  safety  amongst  1860. 
her  title  deeds.  There  is  no  evidence  that  the  donor 
herself  gave  any  directions  for  its  being  so  deposited, 
and  upon  the  death  of  the  steward,  which  took  place  a 
few  months  before  the  donor  died,  the  deed  seems  to 
have  been  removed  from  the  safe  and  taken  out  of  the 
donor's  custody  by  the  order  of  one  of  the  surviving 
trustees.  Again,  as  to  the  possession  of  the  land.  The 
donor  was  a  large  landed  proprietor,  and  this  was  a  small 
field  only.  Wilcocks,  one  of  the  trustees,  had  the  actual 
possession  of  it,  and  there  is  no  evidence  to  show  that  he 
ever  accounted  to  the  donor  for  any  rent  in  respect  of  it. 
Her  coach-horses  seem  to  have  been  occasionally  turned 
out  in  the  field,  and  some  hay  which  was  grown  in  it 
appears  to  have  been  consumed  in  her  stables.  The 
evidence  on  this  part  of  the  case  goes,  I  think,  no  further. 
I  should  hesitate  long  before  upon  such  evidence  as  this, 
even  if  it  stood  uncontradicted,  I  could  venture  to  suppose 
that  there  was  any  such  agreement  or  understanding  as 
we  are  required  to  assume,  but  when  I  find  from  the 
evidence  on  the  6ther  side  that  both  the  surviving 
trustees  positively  deny  that  any  such  agreement  or 
understanding  ever  existed,  and  that  this  denial  is 
coupled  with  a  statement  that  in  a  conversation  shortly 
after  the  execution  of  the  deed  which  had  reference  to 
the  interim  possession  of  the  land,  the  donor  said  she 
had  given  the  land  and  would  have  nothing  more  to  do 
with  it,  I  find  myself  satisfied  as  to  the  conclusion  we 
ought  to  arrive  at  on  this  part  of  the  case.  I  think  it 
clear  that  we  could  not  be  justified  in  presuming  that 
there  was  any  such  agreement  or  understanding  as  we 
have  been  required  to  assume.  The  case  of  Way  v« 
East{a)y  which  was  referred  to  in  the  argument,  does 
not  seem  to  me  in  any  degree  to  apply  to  such  a  case  as 

the 
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1800.  the  present.  It  was  very  forcibly  urged  in  argument  on 
the  part  of  the  Plaintiff  in  support  of  the  presumption  to 
which  I  have  referred^  that  this  deed  was  connected  with 
the  will  of  the  donor,  by  which  the  funds  for  carrying 
into  effect  the  charitable  purpose  were  to  be  provided, 
and  which  of  course  would  take  effect  upon  her  death ; 
but  the  fact  that  the  donor  intended  by  her  will  to  pro- 
vide the  funds  for  effectuating  her  charitable  purpose, 
whatever  its  effects  may  be  in  another  point  of  view,  to 
which  I  shall  presently  advert,  does  not  seem  to  me  to 
lead  to  the  conclusion  that  the  donor  intended  to  reserve 
to  herself  any  interest  in  the  meantime  and  until  the 
charitable  purpose  was  effected.  At  all  events,  I  think 
that  the  presumption,  if  any,  to  be  derived  from  this  fact 
is  wholly  rebutted  by  the  positive  evidence  to  the  con- 
trary to  which  I  have  referred. 

Another  and  more  plausible  argument,  however,  lead- 
ing to  the  same  conclusion  of  a  reserved  interest  in  the 
donor,  was  founded  upon  the  construction  of  this  deed. 
It  was  argued,  that  upon  the  true  construction  of  the 
deed,  there  would  be  a  resulting  trust  for  the  donor  until 
the  charitable  purpose  took  effect,  but  it  seems  to  me 
that  by  this  deed  the  land  was  absolutely  and  imme- 
diately dedicated  to  the  purposes  of  charity,  and  that  it 
would  be  quite  inconsistent  with  that  dedication  to  hold 
that  any  beneficial  interest  remained  in  the  donor.  The 
true  test  of  this  argument  is,  whether  the  donor  could 
herself  at  anytime  after  the  execution  of  this  deed  have 
maintained  any  claim  against  the  trustees  in  respect  of 
this  land,  or  the  profits  of  it,  and  I  am  quite  satisfied 
that  she  could  not. 

It  was  attempted  too,  on  the  part  of  the  Plaintiff,  to 
found  some  argument  in  her  favor  upon  the  ground  of 
perpetuity,  but  if  the  land  was  well  given  to  charity, 
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perpetuity  is  the  necessary  consequencei  and  I  do  not        1860. 

see,  therefore,  how  any  argument  on  that  point  can  be      ^-^^^"^^ 

brought  to  bear  upon  the  case.  v. 

Brierlt. 

It  was  said,  however,  that  to  treat  this  land  as  well 
given  to  the  charity  and  to  permit  this  charitable  gift  to 
take  effect  would  be  to  sanction  an  evasion  of  the  statute 
referred  to.  But  if  the  law  has  permitted  an  act  to  be 
done  and  has  prescribed  the  mode  in  which  it  may 
be  done,  what  authority  has  this  Court  to  say  that  the 
act  shall  not  be  done  in  the  mode  which  the  law  has  pre- 
scribed ?  This  Court,  indeed,  has  full  power  over  in- 
struments which  contravene  the  law.  It  may  set  them 
aside  or  refuse  to  act  upon  them.  It  may  go  further, 
and  may  exercise  the  same  powers  over  instruments 
which,  although  within  the  letter  of  the  law,  contravene 
its  policy,  as  was  the  case  with  reference  to  the  Ship 
Registry  Acts,  but  I  do  not  see  how  what  is  done  modo 
et  form^  which  the  law  has  prescribed,  can  be  said  to 
contrary  to  its  policy.  There  is  a  marked  distinction 
which  perhaps  has  not  been  sufficiently  attended  to  in 
some  of  the  cases  upon  this  subject,  between  evasion  as  it 
has  been  called  and  contravention,  and  it  is  against  con- 
travention, and  not  against  what  has  been  termed  evasion, 
the  power  of  this  Court  is  directed.  I  agree  with  what 
was  said  by  Lord  Cranworth  upon  this  subject  in  Ed" 
wards  v.  Hall  (a).  What  I  have  already  said  is,  I  think, 
sufficient  to  dispose  of  this  case,  for  if  this  deed  be  valid, 
of  course  the  legacies  are  valid  also — a  gift  of  money  to 
be  laid  out  on  land  already  in  mortmain  being  un- 
doubtedly good. 


But  the  Master  of  the  Rolls  has  gone  further.    As^ 
suming  the  deed  to  be  invalid  under  the  9  Oeo.  2,  c.  36,  he 

has 
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1860.       lias  gone  on  to  say  that  it  is  not  valid  also  under  the  43 

^'^^^       Geo.  3,  c.  108.     [His  Lordship  read  the  preamble  and 
Fisher  *      n  •  /•   i  • 

V,  the  nrst  section  of  this  statute.] 

Brierly. 

With  all  possible  respect  to  his  Honor's  judgment,  and 
to  what  appears  to  have  fallen  from  the  Vice-Chancellor 
Sir  W.  Page  Wood  upon  the  same  point,  I  cannot 
agree  with  the  limited  construction  they  have  put  u)>on 
this  latter  statute.  They  have  held,  as  I  understand 
this  judgment  and  the  dictum  of  the  Vice-Chancellor, 
that  because  the  statute  says  that  any  person  having  an 
estate  or  intere&t  in  land  in  possession,  reversion  or  con- 
tingency, may,  (within  the  limits  prescribed,)  by  deed  or 
will,  give  or  grant  all  such  his,  her  or  their  estate  or 
interest  for  such  charitable  purposes  as  are  mentioned  in 
the  statute,  no  valid  gift  or  grant  can  be  made  if  there  be 
any  reservation  in  favor  of  the  donor.  I  venture  to 
differ  from  both  the  learned  Judges  upon  this  point. 
This  statute  is  not,  as  I  read  it,  a  statute  merely  con- 
ferring a  parliamentary  power.  It  is,  as  I  understand  it, 
a  statute  having  for  its  object  the  removal  of  a  disability 
in  the  owners  of  lands  to  give  them  to  the  charitable 
purposes  specified  in  the  statute,  and  if  the  disability  be 
removed  as  to  all  the  estate  and  interest,  it  seems  to  me 
that  it  must  be  removed  as  to  every  portion  of  it,  as  to  an 
estate  in  remainder  or  reversion  no  less  than  as  to  an 
estate  in  possession.  It  cannot,  I  think,  possibly  be  de- 
nied that  under  this  act  the  donor  could  devise  the  land 
for  the  purposes  mentioned  in  the  statute.  He  could 
enjoy  the  land  therefore  during  his  life,  and  give  it  by 
his  will  at  his  death  to  the  charitable  purposes.  Could  it 
be  intended  that  he  should  be  at  liberty  to  do  this  and  yet 
should  not  be  at  liberty  to  settle  the  land  on  himself  for 
life,  and  afterwards  for  the  charitable  purposes  ?  Again, 
there  is  nothing  which  I  can  find  in  the  statute  pointing 
to  a  reservation  in  favor  of  the  donor  only,  and  if  the 

construction 
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construction  put  upon  the  act  be  correct,  no  owner  in  fee        1860. 
could  give  less  than  the  fee,  and  no  termor  could  give       „ 

f  loll  c» R 

less  than  his  whole  term.     No  disposition  less  than  the  v. 

fee,  or  the  whole  term,  would  satisfy  the  words  "  all  his 
estate  and  interest."  Looking  to  these  points  and  to  the 
plain  object  and  purposes  of  the  statute,  I  should  most 
respectfully  differ  from  the  Master  of  the  Rolls  on  this 
point  also,  if  it  was  necessary  to  decide  it. 

A  further  point  was  also  attempted  to  be  raised  in  the 
argument  of  this  case,  with  reference  to  the  portions  of 
the  land  devoted  to  the  church  and  the  school  being  un- 
defined in  the  deed ;  but  in  the  view  which  we  have  taken 
of  this  case  it  becomes  unnecessary,  I  think,  to  come 
to  any  decision  upon  this  point.  I  may  add,  however, 
that  the  argument  did  not  by  any  means  satisfy  me  that 
there  was  any  difficulty  in  the  question. 

Upon  the  whole  I  am  of  opinion  (hat  this  decree  must 
be  altered  in  the  points  complained  of. 
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CONTAINED  IN  THIS  VOLUME. 


ABROAD. 

See  Bill  of  Exchanoe,  2. 
Injunction. 

ABSOLUTE  GIFT. 

See  Thellusson  Act. 

ACCUMULATION. 

See  Thellusson  Act. 

ACQUIESCENCE. 

See  Bankrupt,  2. 

ACT  OF  BANKRUPTCY. 
See  Bankrupt,  2. 

ADEMPTION. 
A  bequest  of  a  share  of  residue  for 
the  benefit  of  the  testator's  son 
and  his  family  may  be  adeemed 
wholly  or  partially  by  a  subse- 
quent advance,  by  way  of  settle- 
ment, on  the  son's  marriage,  and 
such  a  settlement  may,  having  re- 
gard to  the  provisions  of  the  will, 


so    operate,    rather    than   as   an 
ademption  of  an  absolute  pecuni- 
ary legacy.  Montefiore  v.  Guedalla, 
Page  93 

ADJUDICATION. 
See  Bankrupt,  1 . 

ADMINISTRATION  SUIT. 

See  Practice. 
Will,  1. 

ADVANCE. 

See  Ademption. 

ADVERSE  CLAIMANT. 

See  Lands  Clauses  Act. 

AFFIDAVITS. 

See  Patent. 
Pleading. 

AGREEMENT. 
Upon  the  construction  of  an  agree- 
ment to  demise  a  farm  for  fourteen 
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years,  "at  the  yearly  rent  of  40/., 
payable  quarterly,  free  of  all  out- 
goings ;  "  and  hy  which  the  parties 
agreed  "  to  grant  and  accept  a 
lease  on  the  above  and  other  usual 
terms:"  Held^  that  the  landlord 
was  entitled  to  a  net  rent,  payable 
free  of  land-tax  and  tithe  commu- 
tation rent-charge.  Parish  v.  Slee- 
man.  Page  S2G 

See  Vendor  and  Purchaser,  1. 

ANNUITY. 
See  Deed. 

East  India  CoMrANv. 

APPEAL. 
See  Mortmain  Act. 

APPOINTMENT 

See  Power,  2. 

ARRANGEMENT. 
See  Bankrupt  Law. 
Bankrupt,  2. 

ASSIGNMENT. 

Sec  Bankrupt,  2. 

ATTACHMENT. 

See  Enrolment. 

ATTORNEY. 

See  Bankrupt,  1. 

AUTHORITY. 
See  Bankrupt,  1. 


BANKRUPT. 
1.  Where  a  person  on  leaving  this 
country  has  authorized    another, 


either  in  writing  or  verbally,  to 
act  for  him  generally  in  his  ab- 
sence, the  latter  has  authority  to 
instruct  a  solicitor  to  appear  on 
behalf  of  the  former  to  show  cause 
against  an  adjudication  of  bank- 
ruptcy against  him.  Ex  parte 
Frawpton,  In  re  Frampton, 

Page  263 

,  The  execution  by  a  trader  of  a 
deed  of  assignment  of  all  his  estate 
and  effects  for  the  benefit  of  his 
creditors,  although  purporting  to 
be  made  under  the  arrangement 
clauses  of  the  Bankrupt  Law  Con- 
solidation Act,  is  an  act  of  bank- 
ruptcy of  which  any  creditor  who 
has  not  executed  or  acceded  to  the 
deed  may,  prior  to  its  execution 
by  the  required  majority  of  six- 
sevenths  in  number  and  value  of 
the  creditors,  avail  himself  in  sup- 
port of  his  petition  for  adjudica- 
tion of  bankruptcy  against  the 
trader.  But  where  a  creditor  had 
advised  the  trader  respecting  a 
sale  under  such  a  deed  : — Held, 
that  the  creditor  had  acquiesced 
in  it  so  as  to  be  precluded  from 
treating  it  as  an  act  of  bankruptcy. 
Ex  parte  Alsop,  In  re  Rees,       289 

.  A  bankrupt  partner  falsified  the 
books  of  the  firm,  not  with  the 
view  of  any  pecuniary  advantage 
to  himself,  but  in  order  to  conceal 
from  his  partners  a  state  of  em- 
barrassment in  which  the  partner- 
ship affairs  were  involved,  but 
which  was  conceived  by  him  to  be 
temporary  only,  he  believing  at 
the  time  that  the  concern  would 
ultimately   turn  out  a   proBtable 
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one,  but  that  his  partners,  if  they 
had  known  the  true  state  of  its 
affairs,  would  have  abandoned  it : 
— Held,  that  his  certificate  had 
been  properly  refused,  but,  under 
the  circumstances,  the  Court  made 
an  order  for  protection,  so  far  as 
it  might  be  available. 

This  Court  has  jurisdiction  to 
grant  protection  to  a  bankrupt 
pending  and  before  hearing  his 
appeal  from  the  total  refusal  of  his 
certificate,  and  where  the  petition 
could  not,  in  the  ordinary  course 
of  business,  be  heard  before  the 
long  vacation,  and  security  was 
given  for  the  bankrupt's  restora- 
tion to  the  custody,  in  which  he 
was,  at  the  suit  of  a  judgment  cre- 
ditor, the  Court  granted  protec- 
tion, notwithstanding  the  opposi- 
tion of  the  judgment  creditor.  Ex 
parte  Nicholson,  In  re  Nicholson, 
Page  270 
4.  A  bankrupt  had,  a  short  time  be- 
fore his  bankruptcy,  represented 
to  his  bankers  that  he  was  the 
owner  of  three  ships  in  the  course 
of  building  abroad.  Some  time 
afterwards  his  account  with  them 
being  largely  overdrawn,  they  pre- 
pared an  agreement  for  him  to 
sign,  whereby  he  agreed  to  mort- 
gage the  ships  to  them  for  the 
floating  balance.  He  had  previ- 
ously however  sold  the  ships  to 
his  brother,  subject  to  an  agree- 
ment for  the  payment  to  himself 
of  any  profit  on  a  resale.  He 
signed  the  proposed  memorandum 
without  mentioning  the  fact  of  the 
iSile  ir-Held,    that    although    the 


bankers  made  no  further  advance 
on  the  security  of  the  memo- 
randum, the  bankrupt  had  been 
guilty  of  a  suppression,  which 
could  not  be  overlooked  on  the 
question  of  his  certificate,  and  that 
it  had  been  rightly  suspended  for 
three  years  without  protection.  Ex 
parte  Holderness,  In  re  Ilolderness. 
Page  260 
5.  One  of  two  partners,  who  were 
agents  to  a  banking  company,  made 
false  returns  to  them  of  the  notes 
in  the  agents'  possession,  but  with- 
out the  knowledge  of  the  other 
partner.  On  the  partners  becom- 
ing bankrupt :  Held,  that  the  last- 
mentioned  partner  ought  to  have 
seen  to  the  accuracy  of  the  returns, 
and  had  been  guilty  of  negligence, 
imprudence  and  over-confidence, 
but  that  it  was  not  a  case  for  the 
total  refusal  of  his  certificate.  Ex 
parte  Dance,  In  re  Dance.        280 

BANKRUPT  LAW. 
In  the  accounts  of  an  arranging 
debtor,  his  stock  in  trade  was 
valued  at  472/.,  his  good  credits 
at  499/.,  the  doubtful  at  276/., 
and  the  bad  at  1,808/.  His  debts 
were  3,900/.  There  were  uncon- 
tradicted affidavits  that,  if  the  es- 
tate were  realised  under  a  bank- 
ruptcy, a  dividend  of  2s,  in  the 
pound,  only,  would  be  paid.  A 
proposal  for  immediate  payment  of 
a  dividend  of  2s,  Gd.  in  the  pound, 
and  for  the  delivery  of  the  debtor's 
own  promissory  notes  for  2^.  6d, 
more  on  a  future  day,  had  been 
assented  to  by  three-Bfths  of  the 
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creditors.  Held,  that  there  was 
not  sufficient  ground  for  disturb- 
ing the  decision  of  the  Commis- 
sioner, who  declined  to  confirm 
the  proposal  as  being  not  reason- 
able, and  adjudicated  the  debtor  a 
bankrupt.  Ex  'parte  Perrins,  In 
re  Perrins.  Page  299 

BARON  AND  FExME. 

See  Husband  and  Wife. 

Settlement,  2. 

BEGIN. 
See  Mortmain  Act. 

BENEFICE. 
See  Bill  of  Review. 

BILL. 
See  Jury. 

BILL  OF  EXCHANGE. 

1.  The  Plaintiff  accepted  a  bill  for 
the  accommodation  of  H.  il. 
afterwards  compounded  witli  his 
creditors,  who  executed  a  release, 
in  which  the  holder  of  the  bill  con- 
curred, under  a  secret  understand- 
ing between  him,  the  Plaintiff  and 
JR.  that  his  rights  against  the 
Plaintiff  should  not  be  prejudiced. 
R,  died,  appointing  the  Plaintiff 
his  executor.  The  Plaintiff,  at 
the  request  of  R,*s  widow,  re- 
nounced probate,  and  allowed  the 
widow  to  take  out  administration, 
in  consideration  of  which  Mrs.  R, 
and  her  brother  gave  him  a  memo- 
randum undertaking  to  indemnify 
him  against  all  his  liabilities  as 
surety  for  R,  on   several  instru- 


ments and  under  the  accommoda- 
tion bill,  but  not  beyond  the 
amount  of  the  assets.  The  holder 
of  the  bill  pressed  the  Plaintiff  for 
payment,  the  Plaintiff  paid  him, 
and  filed  his  bill  against  Mrs.  R, 
and  her  brother  for  indemnity  out 
of  the  assets. 

Heldf  that  however  the  case 
might  have  stood  apart  from  the 
memorandum,  Mrs.  A. had  thereby 
estopped  herself  from  treating  the 
PlaintifTs  payment  to  the  bill 
holder  as  voluntary,  and  not  made 
in  satisfaction  of  a  legal  liability, 
and  that  she  had  therefore  no  de- 
fence to  the  suit;  and  that,  al- 
though the  demand  against  her 
brother  might  be  of  a  legal  and 
not  of  an  equitable  nature,  yet  as 
he  was  surety  in  respect  of  a  de- 
mand which  as  against  his  principal 
was  the  proper  subject  of  a  suit  in 
equity,  he  was  properly  made  a 
party  to  the  suit.  Atkins  v.  Retell. 
Page  360 

2.  A  drawer  in  Louisiana  of  bills  of 
exchange  upon  acceptors  in  London 
held  entitled  to  prove  under  a  deed 
of  arrangement  executed  by  the 
latter,  upon  their  becoming  insol- 
vent, to  their  creditors,  not  only 
for  the  amount  of  the  bills,  but 
also  for  the  10/.  per  cent,  upon 
that  amount  in  lieu  of  re -exchange, 
which,  by  the  law  of  Louisiana^  he 
had  been  obliged  to  pay  to  the 
holders  of  the  bills  on  their  return 
dishonored  and  protested  for  non- 
payment in  Louisiana,  Walker  v. 
Hamilton.  602 

3.  Bills  of  exchange  in  the  hands  of 
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foreign  indorsees  for  value  were 
accepted  in  England  on  the  faith 
of.  the  genuineness  of  a  bill  of 
lading,  which  was  presented  to  the 
acceptor  with  the  bills  of  exchange 
by  the  indorsees,  but  which  after- 
wards proved  to  have  been  forged 
by  the  drawer.  The  indorsees 
were  unaffected  with  notice  of  the 
forgery  when  they  obtained  the 
acceptance.  In  a  suit  by  the  ac- 
ceptor against  the  indorsees  for 
delivery  up  of  the  bills,  and  an 
injunction  against  negotiating  or 
proceeding  at  law  upon  them : 
Heldf  that,  on  the  defendants' 
undertaking  to  deliver  up  the  bills 
in  the  event  of  the  judgment  at 
law  being  against  them,  no  in- 
junction ought  to  be  granted. 
Thiedemann  v.  Goldschmidt, 

Page  4 

BILL  OF  REVIEW. 
To  sustain  a  bill  of  review  without  a 
discovery  of  new  facts,  the  decree 
sought  to  be  reversed  must  appear 
to  be  contrary  to  some  statutory 
enactment,  or  some  principle  or 
rule  of  law  or  equity  recognized 
and  acknowledged  or  settled  by 
decision,  or  to  be  at  variance  with 
the  forms  and  practice  of  the  Court. 
Heidi  by  the  Lord  Chancellor 
and  Lord  Justice  Turner,  that  the 
statute  5  Vict.  c.  27  (sess.  2),  for 
better  enabling  incumbents  of 
ecclesiastical  benefices  to  demise 
the  lands  belonging  to  their  bene- 
fices upon  farming  leases,  does  not 
restrict  any  power  of  leasing  which 
the  incumbent  before  possessed. 
Oreen  v.  Jenkins*  454 


BUILDING. 

See  Covenant. 

BUILDING  SOCIETY. 

The  decision  in  Fleming  v.  Sefft  3 
De  G.  M,  8f  G,  997,  as  to  mort- 
gages to  building  societies,  is  bind- 
ing on  the  Court,  and  extends  to 
the  deduction  of  redemption  monies 
paid  in  by  the  mortgagor,  although 
that  point  is  not  expressly  referred 
to  in  the  judgment. 

Where  a  mortgagee  improperly 
resists  redemption,  and  on  taking 
tlie  accounts  a  balance  is  found  to 
be  in  his  bands,  the  Court  has 
power  to  charge  him  with  interest 
on  such  balance,  though  he  has 
not  been  in  possession  of  the  mort- 
gaged premises.  Smith  v.  Pilking- 
ton.  Page  120 


CALL. 
See  Illegal  Dealing. 

CAPTAIN. 

See  Ship. 

CERTIFICATE. 

See  Bankrupt,  3,  4,  5. 

CHARGE. 

See  Legacy,  2. 

CHARITY. 

See  Mortmain  Act. 
Trust. 

CHILDREN. 
See  Will,  8. 
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CHOSE  IN  ACTION. 
See  Lien. 

CHURCH  BUILDING. 
See  Mortmain  Act. 

CLASS. 

See  Wilt.,  3. 

CODICIL. 
See  Legacy,  I. 

COMMISSION  OF  LUNACY. 
See  Lunacy. 

COMMITTEE. 
On  the  death  of  the  tenant  for  hTe  of 
an  estate  in  1849,  the  estate,  ac- 
cording to  one  view  of  the  con- 
struction of  a  will  disposing  of  if, 
devolved  upon  C.  as  trustee  for 
Mrs.  V.^  according  to  another  view 
it  devolved  upon  IV,^  a  lunatic, 
the  committee  of  whose  estate  C. 
was.  Mr.  and  Mrs.  V,  entered 
into  occupation  of  part  of  the 
estate,  and  C.  received  tlie  rents 
of  the  remainder  and  paid  them 
over  to  Mrs.  F.,  with  full  notice 
that  the  persons  who  would,  ac- 
cording to  the  second  view  of  the 
construction,  hecome  entitled  on 
the  death  of  IV.  intended  to  assert 
their  title.  W.  died  in  1831.  A 
bill  was  afterwards  filed  in  1856 
by  1V.*s  personal  representative  to 
compel  C.  to  account  for  the  rents 
received  by  him. 

Heldf  that  whether  C,  if  he  had 
not  been  committee  of  the  lunatic, 
would  have  been  liable  so  to  ac- 
count or  not,  his  having  filled  that 


position  made  him  clearly  liable  so 

to   account.      IVrighl    v.    Chard, 

Page  507 

COMPANY. 

See  Contributory. 
Injunction. 
Lands  Clauses  Act. 
Misrepresentation,  2. 

COMPETING  SUITS. 

See  Practice. 

COMPOSITION. 
See  Bill  of  Exchange,  1. 

CONFLICT  OF  LAW. 
See  Jurisdiction. 

CONSENT. 
See  Power. 

CONSTRUCTION. 
See  Agreement. 
Deed. 

Thellusson  Act. 
Will,  1,  2,  3,5,  6,  8. 

CONTRACT. 

See  Misrepresentation,  2. 

CONTRIBUTORY. 
A  mining  company,  the  shares  in 
which  passed  by  delivery  of  the 
certificates,  being  in  difficulties,  a 
shareholder,  who  was  desirous  of 
avoiding  liability,  delivered  his 
shares  to  a  broker,  and  shortly 
afterwards  introduced  to  him  P,, 
who  bought  them  at  the  market 
price,  and  paid  for  them  by  hand- 
ing to  the  broker  some  bank  shares 
standing  in  P.'«  own  name,  whjch 
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tlie  broker  sold,  and  after  retaining 
the  price  of  the  mining  shares, 
handed  over  the  balance  to  P, 
The  certificates  of  the  mining 
shares  were  at  the  same  time  de- 
livered to  P.  A  few  days  after- 
wards an  order  was  made  for 
winding  up  the  mining  company. 
P,  was  a  clerk  in  the  employ  of 
H.,  and  upon  investigation  it 
turned  out  that  the  bank  shares, 
though  standing  in  P,*8  name,  be- 
longed to  J2. 

Held,  that  the  transfer  of  the 
mining  shares  to  P.  must  be  re- 
garded as  merely  colourable,  and 
that  the  name  of  JJ.  must  be  re- 
tained on  the  list  of  contributories. 
In  re  The  Mexican  and  South 
American  Company,  Hyams  Case, 
Page  75 
See  Enrolment. 

Joint  Stock  Company,  2. 

CORPUS. 
See  Deed. 

COSTS. 

The  general  rule,  that  upon  taxation 
of  costs  as  between  party  and  party, 
the  briefs  of  more  than  two  coun- 
sel shall  not  be  allowed,  is  not  in- 
flexible.    Pearce  v.  Lindsay, 

573 
See  Lands  Clauses  Act. 
Pleading. 
Will,  1. 

COVENANT. 
The   Defendant   held   two   plots  of 
building  land,  B  and  C,  under  a 
lease  which  contained  a  covenant 
Vol.  L 


to  build  the  houses  not  less  than 
thirty  feet  apart,  the  effect  of  which 
was  to  secure  to  houses  on  plot  B 
a  sea  view  over  plot  C.  H,  having 
entered  into  a  treaty  with  the  De- 
fendant for  an  underlease  of  B, 
made  inquiries  of  the  Defendant 
as  to  what  could  be  built  on  the  land 
in  front.  The  Defendant  replied 
that  he  the  Defendant  could  not 
build  on  C  closer  than  thirty  feet, 
as  his  lease  did  not  allow  it.  H, 
after  having  inspected  the  original 
lease  took  an  underlease  of  B,  con- 
taining a  covenant  by  the  Defend- 
ant that  he,  his  executors,  admi- 
nistrators and  assigns,  would  ob- 
serve the  ]essee*8  covenants  in  the 
original  lease.  The  Defendant  af- 
terwards surrendered  his  lease  to 
the  ground  landlord,  took  a  new 
lease  not  containing  the  old  re- 
strictions, and  commenced  build- 
ing on  C  in  a  way  which  would 
obstruct  the  sea  view  from  houses 
on  B  belonging  to  the  Plain tifiT, 
who  was  the  assignee  of  //. 

Held,  that  the  rights  o(H.,  under 
the  Defendant's  covenant  to  ob- 
serve the  covenants  in  the  original 
lease,  were  not  affected  by  the  De- 
fendant's surrender  of  that  lease, 
and  that  the  Plaintiff  was  on  that 
ground  entitled  to  an  injunction  to 
restrain  the  Defendant  from  build- 
ing in  contravention  of  those  cove- 
nants. 

Held  further,  that  even  if  by 
reason  of  the  surrender  the  cove- 
nant was  gone,  the  Plaintiff  was 
entitled  to  an  injunction  on  equi- 
table grounds,  for  that  what  the 

Y  Y  D.F.J. 
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Defendant  had  said  to  H,  amounted 
to  a  representatioh,  that  the  De- 
fendant could  not  during  the  term 
of  his  lease  build  otherwise  than 
in  a  particular  way,  which  repre- 
sentation he  was  bound  to  make 
good. 

Jorden  v.  Money,  5  H,  Lords 
Cas.  185,  explained.  Piggoit  v. 
Stratton.  Page  33 

CREDITORS'  DEED. 
See  Bankrupt,  2. 

CREDITORS'  SUIT. 
See  Practice. 

CUMULATIVE. 
See  Leg  ACT,  1 . 


DAMAGES. 
See  Bill  of  Exchange,  %. 

MltREPRBSENTATION,  1. 

DEBT. 

See  Will,  8. 

DEBTOR. 
See  Bankrupt  Law. 

Bill  of  Exchange,  1 . 
Inbolybnt. 

DECREE. 
See  Practice. 

DEED. 
By  a  trust  deed  the  trustees  were 
empowered,  by  sale  or  mortgage 
of  the  trust  estates,  to  pay  spe- 
cified   debts,  and    secondly,   the 


mortgages  on  the  trust  estates, 
with  a  direction  '*  out  of  the  rents 
or  any  other  monies  held  by  them 
upon  the  trusts  of  the  deed,"  to 
pay  an  annuity  to  A,  until  the 
mortgages  should  be  paid  off: — 
Heldf  upon  the  import  of  the  whole 
instrument,  that  ** other  monies" 
had  reference  to  those  ejusdem 
generis,  and  that  the  annuity  was 
payable  out  of  income  only.  CUf- 
ford  V.  Arundell.  Page  307 

DEED  OF  ARRANGEMENT. 
See  Bankrupt,  2. 

DEEDS. 
See  Vendor  and  Purchaser,  2. 

DEFECTIVE  ENUMERATION. 

See  Will,  6. 

DELAY. 
See  Lien. 

DISCHARGE. 

See  Insolvent. 

DISMISSAL. 
See  Jury. 

DOUBTFUL  TITLE. 
See  Vendor  and  Purchaser,  1 . 

DUTY. 
See  Legacy,  1. 


EAST  INDIA  COMPANY. 
A  fund  was  created   for  providing 
retiring  pensions  of  1,000/.  a  year 
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for  civil  servants  of  the  East  India 
Company  in  Bengal,  after  twenty- 
five  years'  service.  The  fund  was 
derived  from  the  accumulations  of 
a  deduction  of  41,  per  cent,  on  the 
salaries  of  the  civil  servants^  with 
an  equal  amount  contributed  by 
the  East  India  Company.  A  scale 
of  the  values  of  the  annuities,  ac- 
cording to  the  ages  of  the  annui- 
tants, was  fixed,  and  a  civil  servant 
retiring  with  an  annuity,  if  the 
amount  subscribed  by  him,  toge- 
ther with  its  accumulations,  were 
less  than  one-half  of  the  tabular 
value  of  his  annuity,  was  bound 
to  make  up  the  deficiency.  The 
contrary  happened  to  the  Plaintiff, 
whose  subscription  amounted  to 
considerably  more  than  half  the 
value  of  the  annuity  : — Held,  that 
he  was  not  entitled  to  have  the 
excess  refunded.  Boldero  v.  The 
East  India  Company.       Page  313 

EAST  INDIA  NEW  STOCK. 
See  Investment. 

ECCLESIASTICAL  BENEFICE. 
See  Bill  of  Review. 

EJUSDEM  GENERIS. 
See  Deed. 

ENROLMENT. 
Order  made  ex  parte,  under  21  &  22 
Vict.  c.  60,  ss.  12,  13,  for  the  in- 
rolment  of  an  order  of  the  Court 
of  Session  in  Scotland  directing 
payment  by  contributories  of  a 
sum  of  money,  or  in  default  at- 


tachment.     In    re    The    Western 
Bank  of  Scotland,  Page  1 

EQUITABLE  ASSIGNMENT. 
See  Lien. 

EQUITABLE  DEBT. 
See  Joint-Stock  Company,  1. 

EQUITY. 
See  Bill  of  Exchange,  1 . 

ERROR  IN  NAME. 
See  Will,  5. 

ESTATE  FOR  LIFE. 
See  Will,  4. 

ESTATE  TAIL. 

See  Mortoaqe. 

Will,  8, 

EVIDENCE. 

See  Vendor  and  Purchaser,  2. 

EXECUTION. 
See  PowBR,  1. 


FALSIFICATION  OF  BOOKS. 
See  Bankrupt,  3. 

FIDUCIARY. 

See  CuMMITTBB. 

FOREIGN  COUNTRY. 

See  Injunction. 
Jurisdiction. 

FOREIGN  LAW. 

See  Bill  of  ExchanqSi  2. 

YY2 


67C 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


FORGERY. 

See  Bill  of  Exchakoe,  3. 

FRAUD. 

See  Committee. 

Misrepresentation,  2. 
Power,  2. 

FREIGHT. 
See  Ship. 


GUARANTEE. 

See  Surety. 


HEIR-AT-LAW. 

See  Will,  1. 

HUSBAND. 
See  Ship. 

HUSBAND  AND  WIFE. 

Lands  were  devised  to  trustees  **  for 
the  use  and  benefit  of  E.  T.,  the 
rents  and  profits  of  which  estate 
she  shall  receive  from  the  tenants 
herself  while  she  lives,  whether 
married  or  single."  In  a  later 
part  of  the  will,  which  did  not 
contain  anything  authorizing  a  sale 
or  mortgage,  the  testatrix  directed 
that  no  sale  or  mortgage  of  the 
estate  or  its  rents  should  take 
place  during  the  life  of  E.  T. 
E,  T,  was  unmarried  when  the 
will  was  made,  but  married  after 
the  death  of  the  testatrix.  Held^ 
that  she  look  an  estate  for  life  for 
her  separate  use,  without  power  of 


anticipation,  and  that  a  mortgage 
made  by  her  and  her  husband 
was  therefore  invalid.  Goulder  v. 
Camm.  Page  140 

See  Notice. 

Settlement,  2. 


ILLEGAL  DEALING. 
A  banking  company,  established  by 
charter,  under  the  7  &  8  Vict.  c. 
113,  which  prohibits  such  com- 
panies from  commencing  business 
until  half  their  capital  is  paid  up, 
carried  on  business  in  contraven- 
tion of  the  prohibition,  and  was 
afterwards  wound  up  under  the 
Winding-up  Acts.  Held,  that  a 
call  might  be  properly  made  in 
respect  of  the  liabilities  incurred 
in  the  course  of  such  illegal  deal- 
ing. In  re  The  London  and 
Eastern  Banking  Corporation, 
Longnorth'i  Executor's  Case,      17 

INCOME. 
See  Deed. 

INCUMBENT. 
See  Bill  op  Review. 

INDEFINITE  TRUST. 
See  Trust. 

INDEMNITY. 

See  Bill  of  Exchange,  1 . 

INDIA. 

See  Insolvent. 

INJUNCTION. 
A  copnp^ny  was  formed  in  CaU/ornia 
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for  purposes  connected  with  land 
in  that  country,  but  nearly  all  the 
shareholders  were  resident  iu  Eng- 
land, A  resolution  was  passed  at 
a  meeting  of  English  shareholders, 
authorizing  the  trustees  to  take 
steps  for  increasing  the  preference 
shares  to  an  extent  not  allowed  by 
the  existing  constitution  of  the 
company.  It  appearing  that  there 
was  no  intention  to  create  pre- 
ference shares,  except  with  the 
sanction  of  the  Californian  legis- 
lature :  Heldf  that  an  injunction 
ought  not  to  be  granted  to  restrain 
the  company  from  acting  on  the 
resolution,  for  that  the  Court  will 
not  in  general  restrain  parties 
from  applying  to  the  legislature, 
whether  of  this  or  of  a  foreign 
country.  Bill  v.  The  Sierra  Ne- 
vada  Lake  Water  and  Mining 
Company,  Page  177 

See  Bill  of  Exchange,  3. 
Covenant. 
Inspection. 
Ship. 

INSOLVENT. 

A  debtor  was  discharged  in  1833, 
under  the  Indian  Insolvent  Act,  9 
Geo.  4,  c.  73,  from  liability  to 
arrest,  and  afterwards  applied  to 
the  Court  in  India,  under  4  &  5 
Will,  4,  c.  79,  for  a  complete  dis- 
charge, which  that  act  empowers 
the  Court  to  grant  to  any  person 
*'  who  now  is,  or  shall  hereafter 
become,  insolvent.*'  Held,  that  a 
supplementary  order  for  such  dis- 
charge had  been  properly  made, 


and  was  effectual,  and  that  it  was 
not  necessary  for  the  order  to  re- 
cite in  the  words  of  the  latter  act 
that  the  insolvent  appeared  to  the 
Court  to  have  acted  fairly  and 
honestly  towards  his  creditors.  In 
re  Gordon,  Page  881 

See  Vendor  and  Purchaser,  1. 

INSPECTION. 
An  order  having  been  made  on  mo- 
tion before  the  hearing  giving  the 
Plaintiff  liberty  to  enter  the  De- 
fendant's ground  for  the  purpose 
of  inspection,  and  for  the  same 
purpose  to  break  up  the  soil  in 
the  manner  therein  specified. 
Held,  on  appeal,  that  the  latter 
part  of  the  order  ought  to  be  dis- 
charged, it  not  being  according  to 
the  course  of  the  Court  that  such 
liberty  should  be  given  on  an  in- 
terlocutory application  before  the 
hearing.    Ennor  v.  BarwelL     529 

INTEREST. 

See  Building  Society. 

INVESTMENT. 
Sanction  of  the  Court  refused  to  the 
investment,  under  section  32  of 
the  act  22  «r  23  Vict.  c.  35,  of  a 
trust  fund  in  the  purchase  of  India 
Stock,  created  under  the  East 
India  Loan  Act,  22  &  23  Vict. 
c.  89.  But,  semble,  by  the  Lord 
Chancellor  (dubitantibus  the  Lords 
Justices)  that  a  trustee  making 
such  an  investment  on  his  own  re- 
sponsibility would  not  be  guilty  of 
a  breach  of  trust.  Ex  parte  Coine 
Valley  and  HaUtead  Railway  Bill. 

53 
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ISSUE. 
See  Jury. 

Will,  2,  3,  4. 


JOINT  STOCK  COMPANY. 

1 .  An  assignee  of  a  judgment  debt  of 
less  than  50/.  against  a  limited 
company  on  which  execution  had 
issued,  with  a  return  of  nulla  bona  : 
Held  entitled  under  a  power  of 
attorney  contained  in  his  assign- 
ment to  petition  to  wind  up  the 
company. 

Semblet  that  an  equitable  debt 
will  support  such  a  petititon.  In 
re  London  and  Birmingham  Flint 
Glass  and  Alkali  Company,  Ex 
parte  Wright.  Page  257 

2.  The  Joint  Stock  Companies  Act, 
1856,  has  not  taken  away  the 
liability  of  the  husband  of  a  female 
shareholder  to  be  placed  on  the 
list  of  contributories  in  her  right 
in  respect  of  shares  belonging  to 
her,  but  in  respect  of  which  he  has 
done  no  act  to  make  himself  a 
member  of  the  company. 

Mrs.  L.  was,  before  her  mar- 
riage, the  registered  owner  of  shares 
in  a  banking  company.  Upon  her 
marriage  a  settlement  was  exe- 
cuted, by  which  the  shares  were 
assigned  to  trustees  upon  trusts 
excluding  the  husband,  but  the 
trustees  did  not  accept  the  trusts, 
and  the  shares  continued  regis- 
tered in  the  lady's  former  name. 
It  was  not  proved  that  the  company 
had  notice  of  the  marriage  pr  of 


the  settlement.  The  company  was 
afterwards  registered  under  the 
Joint  Stock  Banking  Companies 
Act,  1857,  and  wound  up  under 
the  Joint  Stock  Companies  Acts 
ofl856  and  1857. 

Heldy  that  the  name  of  the  hus- 
band in  right  of  his  wife  must  be 
placed  on  the  list  of  contributories 
as  well  as  that  of  the  wife. 

Semble,  notice  to  the  company 
of  the  marriage  and  of  the  settle- 
ment would  not  have  altered  the 
case.  In  re  Northumberland  and 
Durham  District  Banking  Company ^ 
Luard's  Case.  Page  533 

See  Contributory. 

Enrolment. 

Illegal  Dealing. 

Injunction. 

Misrepresentation,  2. 

JOINT  TENANCY. 
See  Will,  3. 

JOINT  TENANTS. 
See  Will,  2. 

JURISDICTION. 
A  policy  was  effected  with  an  as- 
surance company  carrying  on 
business  both  in  Edinburgh  and 
London,  and  after  the  death  of  the 
insured,  the  insurance  money  was 
claimed  on  the  one  hand  by  a 
mortgagee  in  England  and  on  the 
other  by  a  trustee  under  a  Scotch 
sequestration.  The  trustee  raised 
an  action  of  "  count  and  reckon- 
ing **  in  the  Court  of  Session  in 
Scotland^  and  the  mortgagee  insti- 
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tuted  a  suit  in  the  Court  of  Chan- 
cery in  England,  each  of  them 
being  a  party  to  the  litigation 
commenced  by  the  other.  An 
order  was  made  in  the  suit  for 
payment  of  the  policy  monies  into 
Court,  without  prejudice  to  letters 
of  arrestment  which  had  issued  in 
Scotland,  By  the  decree  in  the 
suit  an  account  was  directed  of 
what  was  due  to  the  mortgagee  on 
his  securities,  and  he  was  declared 
entitled  to  a  lien  on  the  policy 
monies  for  what  should  be  so  found 
due.  The  trustee  attended  before 
the  Chief  Clerk  on  the  taking  of 
the  accounts,  and  on  further  con- 
sideration the  monies  in  Court 
were  ordered  to  be  paid  to  the 
mortgagee.  HeUf  on  appeals  by 
the  trustee,  from  the  interlocutory 
order  and  decrees,  that  the  appeals 
ought  to  be  dismissed,  the  Lord 
Chancellor  holding  that  the  Appel- 
lant had  acquiesced  in  the  decrees 
by  attending  before  the  Chief 
Clerk,  and  the  Lords  Justices 
holding  (dissentiente  the  Lord 
Chancellor)  that  the  circumstance 
of  the  action  in  Scotland  having 
been  brought  to  an  issue  before 
the  commencement  of  the  suit  in 
this  Court,  was  not  a  ground  for 
refusing  to  make  the  order  and 
decrees  under  appeal.  Venning  v. 
Loyd.  Pagel9d 

See  Misrepresentation,  1. 

JURY. 

Bill  for  specific  performance  dis- 
missed, although  an  issue  had 
been  tried  and  had  resulted  in  a 


verdict  for  the  Plaintiff,  the  Court 
being  of  opinion  that  the  agree- 
ment was  one  of  which  specific 
performance  could  not  be  decreed, 
and  that  the  issue  ought  not  to 
have  been  directed. 

SembU,  by  L.  J.  Turner,  that 
the  Court  ought  not,  before  the 
hearing,  to  direct  an  iuue  to  be 
tried  by  a  jury  in  this  Court  under 
the  statute  21  &  22  Fife/,  c.  27, 
unless  by  consent  of  counsel  on 
both  sides.  Morrison  v.  Barrow, 
Page  633 


LACHES. 
See  Lien. 

LANDLORD  AND  TENANT. 

See  Agreement. 

LANDS  CLAUSES  ACT. 
In  orders  under  the  Lands  Clauses 
Act,  directing  a  company  to  pay 
costs,  the  omission  of  the  usual 
words  *'  except  such  costs  (if  any) 
as  are  occasioned  by  litigation  be- 
tween adverse  claimants,"  ought 
not  to  be  ordered  except  in  very 
clear  cases. 

The  words  "  such  as  are  occa- 
sioned by  litigation  between  ad- 
verse claimants,"  in  the  80th  sec- 
tion of  the  Lands  Clauses  Act, 
refer  to  "  costs,"  and  not  to  the 
next  antecedent  "proceedings." 
Land  devised  by  the  will  of  J.  C. 
was  taken  by  a  railway  company, 
and  the  money  paid   into  Court* 
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Adrersc  daims  to  it  arising  under 
bis  will,  the  devisees  appeared  by 
separate  counsel  on  a  petition  for 
payment  of  it  out  of  Court,  and 
argued  the  question  arising  be- 
tween them.  Held^  that  the  case 
was  not  one  where  the  words  of 
exception  could  properly  be  omit- 
ted from  the  order.  In  re  Cant*s 
Esintt.  Page  153 

LEASE. 
Set  Aoa££XKNT. 
Bill  of  Review. 

LEGACY. 

1.  Legacy  given  simpliciier  by  a 
codicil  to  a  legatee  to  whom  ano- 
tiier  legacy  was  given  by  a  prior 
codicil,  held  to  be  cumulative  and 
payable  out  of  the  same  funds  and 
upon  the  same  conditions,  includ- 
ing exemption  from  legacy  duty. 
Johnstone  v.  The  Earl  of  If  arrow- 
hij.  183 

2.  A  testator  gave  all  his  real  and 
personal  estate  to  his  wife  for  life, 
and  after  her  decease  to  his  son 
absolutely,  chargeable  with  the 
payment  of  a  legacy  of  200/.  to 
the  testator's  daughter,  within  six 
months  after  his  decease,  and  with 
the  payment  of  the  testator's  debts 
and  funeral  and  testamentary  ex- 
penses. There  was  no  personal 
estate  : — Held,  that  the  legacy  was 
charged  on  the  life  interest  as  well 
as  on  the  remainder  of  the  real 
estate,  and  ought,  with  the  arrears 
of  interest  for  six  years,  to  be 
raised  by  mortgage  of  the  property, 
and  that  the  remainderman  ought 


to  be  recouped  out  of  the  rents 
and  profits  to  the  full  amount  of 
the  arrears  of  interest  raised  out 
of  the  estate.  Makings  v.  Makings, 
Page  S55 
See  Ademption. 

Mortmain  Act. 

Will,  5. 

LEGISLATURE. 

See  Injunction. 

LENGTH  OF  TIME. 
See  Lien. 

LESSOR  AND  LESSEE. 
See  Covenant. 

LETTERS  PATENT. 
See  Patent. 

LIEN. 
L.f  a  partner  in  the  firm  of  B,  Sf  Co., 
retired  from  it,  and  shortly  after- 
wards borrowed  from  the  Plain- 
tiffs 20,000/.  on  his  promissory 
note  payable  on  31st  Afayt  1848, 
and  agreed  by  way  of  collateral 
security  to  give  them  a  lien  on  his 
share  of  the  assets  of  the  partner- 
ship, which  had  not  yet  been 
ascertained  and  paid.  In  further- 
ance of  this,  B.,  one  of  the  con- 
tinuing partners,  in  July,  1 847,  at 
Z.'s  request,  and  with  the  consent 
of  the  other  continuing  partners, 
gave  the  Plaintiffs  an  order  on 
C.  ^  Co.,  the  agenu  of  B.  ^  Co., 
directing  them  to  pay  to  the  Plain- 
tiflfs,  out  of  the  funds  of  B,  ^  Co. 
in  their  hands,  die  sum  of  5,000/., 
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and  engaged  to  pay  to  the  Plaintiffs 
the  residue  of  L.'s  share.  C.  ^  Co. 
had  not  at  the  time,  nor  after- 
wards, nearly  so  much  as  5,000/. 
of  B,  ^  Co.'s  money  in  their  hands. 
In  August,  1847,  the  Plaintiffs 
presented  the  order  to  C.  <5'  Co,, 
and  were  informed  they  had  not 
funds  to  pay  it.  The  Plaintiffs 
gave  B.  no  notice  of  tliis.  In 
September,  1 847,  C.  ^  Co.  became 
insolvent,  without  having  paid  any 
part  of  the  5,000/.  The  promissory 
note  was  dishonored.  B,  died  in 
February,  1 849.  The  share  of  L. 
was  finally  ascertained  in  1853, 
and  Z.  died  in  AIarch,\S55.  In 
November,  1855,  the  Plaintiffs 
filed  this  bill  to  enforce  their  lien. 

Held,  that  the  equitable  assig- 
nee of  a  debt  is  not  subject  to  the 
same  rules  as  the  holder  of  a  bill 
of  exchange,  and  that  as  the  Plain- 
tiffs could  not  have  obtained  pay- 
ment of  the  5,000/.  from  C.^  Co. 
they  could  not  be  charged  with 
that  sum. 

Held,  also,  that  the  Plaintiffs 
were  not  under  the  circumstances 
barred  fiom  relief  by  delay,  there 
being  no  statutory  bar. 

Heldy  also,  that  the  loss  occa- 
sioned by  the  failure  of  C.  ^  Co, 
having  money  of  5.  ^  Co.  in  their 
hands,  was  to  be  treated  as  a  loss 
of  the  new  firm  of  B.  4'  Co.  not 
affecting  the  share  assigned  to  the 
Plaintiffs.     Glyn  v.  Hood. 

Page  334 

LIFE  ESTATE. 
See  Legacy,  2. 
Will,  4. 


LIMITATIONS. 

G.  G.  by  his  will  bequeathed  all  his 
property  to  H,  G.  upon  the  trusts 
thereinafter  mentioned.  He  then 
bequeathed  his  leaseholds  to  H.  G. 
for  life,  and  after  her  death  he 
gave  part  of  them  to  M.  B.  for 
life,  with  remainder  to  G.  G,  the 
younger  absolutely,  and  gave  the 
residue  of  his  property  to  G.  G. 
absolutely,  and  appointed  H.  G. 
his  executrix.  G.  G.  the  younger 
survived  the  testator,  and  died 
intestate  in  March,  1838.  //.  G. 
took  out  administration  to  his 
estate  in  May,  1 838,  and  died  in 
1841,  appointing  M.  B.  her  exe- 
cutrix, who  thus  became  the  re- 
presentative of  the  testator  as  well 
as  of  H.  G.  M.  B.  afterwards 
took  out  administration  to  G.  G, 
the  younger.  One  of  the  next  of 
kin  to  G,  G.  the  younger  in  Z)e- 
cember,  1858,  ffled  a  bill  against 
M.  B.  for  the  administration  of  the 
estate  of  G.  G.  the  younger. 

Held,  that  M.  B.  could  not 
avail  herself  of  any  defence  founded 
on  the  Statutes  of  Limitations,  but 
that  an  account  of  the  rents  of  the 
leaseholds  received  by  M.  B., 
which  was  not  limited  to  six  years 
before  the  filing  of  the  bill,  and  an 
account  of  the  personal. estate  of 
G,  G.  the  younger,  received  by 
H.  G.  and  M.  B.  respectively, 
had  been  rightly  directed  against 
M.  B. 

Per  the  Lord  Justice  Turner. — 
A  demand  against  the  assets  of  a 
deceased  trustee  or  personal  re- 
presentative  for  a  breach  of  trust 
or  misappropriation  committed  by 
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him  is  not  barred  by  a  lapse  of  six 
years  afler  his  death.  Obee  v. 
Bishop.  Page  137 

See  Mortgage. 

LIMITED  COMPANY. 
See  Joint  Stock  Company. 

LOCALITY  OF  DEBT. 

See  Will,  8. 

LUNACY. 

Two  petitions  for  a  commission  of 
lunacy  were  presented,  one  by  tlie 
wife  of  the  lunatic,  the  other  by 
a  nephew  jointly  with  his  wifc^ 
who  was  the  daughter  of  the  lu- 
natic by  a  former  marriage.  The 
petition  of  the  nephew  and  his 
wife  was  the  earlier  in  date. 
Held,  that  a  wife  is  not  entitled  to 
any  preference  over  a  child  of  the 
alleged  lunatic  as  to  the  conduct 
of  proceedings  under  a  commission 
of  lunacy,  and  that  it  not  being 
shown  that  there  was  any  impro- 
priety on  the  part  of  the  nephew 
and  daughter,  or  that  the  petition 
of  the  wife  was  preferable,  the 
conduct  of  the  proceedings  ought 
to  be  given  to  the  nephew  and 
daughter  as  having  presented  the 
earlier  petition.  In  re  Wood,  142 
See  Committee. 


MARRIAGE. 
See  Settlement,  1 . 

MARRIED  WOMAN. 
See  Husband  and  Wife. 
Sbttlememt,  %, 


MINING  COMPANY. 
See  Contributory. 

MISREPRESENTATION. 

].  On  the  occasion  of  a  loan  upon 
the  security  of  a  lease,  which  the 
borrower  represented  himself  as 
entitled  to  have  granted  to  him  for 
ninety-eight  years  and  a  half,  the 
lender  required  a  written  intima- 
tion from  the  alleged  lessor  of  his 
intention  to  grant  the  lease.  The 
lessor  being  apprised  of  the  requi- 
sition and  of  its  object,  signed  the 
required  intimation.  The  loan 
was  made  upon  the  faith  of  \i,  and 
afterwards  the  lessor  granted  a 
lease,  which  was  then  mortgaged 
by  the  borrower  to  the  lender. 
It  turned  out  that  the  lessor  had 
some  time  before  demised  the  same 
premises  for  the  same  term  to  the 
borrower,  by  whom  it  bad  since 
been  assigned  for  value.  Heidi 
that  the  Court  had  jurisdiction  to 
direct  repayment  by  the  lessor  to 
the  lender  of  the  sum  he  had  ad- 
vanced with  interest,  and  that  it 
was  a  proper  case  for  the  exercise 
of  such  jurisdiction,  although  the 
lessor  was  not  shown  to  have  been 
guilty  of  fraud,  or  of  having  done 
more  than  forgotten  the  previous 
lease  when  he  granted  the  second. 
Slim  V.  Croucher,  Page  518 

£.  The  Plaintiff  being  desirous  of 
purchasing  from  the  directors  of 
a  colonial  company  some  forfeited 
shares,  applied  at  the  office  for 
information  about  the  company. 
Grants  of  land,  appearing  on  the 
face  of  them  to  be  absolute,  had 
been  made  by  the  colonial  govern- 
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ment  to  the  company.  The  secre- 
tary showed  these  grants  to  the 
Plaintiff,  and  handed  him  the  last 
two  reports  of  the  company,  both 
of  which  proposed  dealing  with 
the  land  in  a  way  which  assumed 
it  to  belong  absolutely  to  the  com- 
pany. An  act  had  been  passed 
containing  a  clause  defeating  the 
title  of  the  company  to  the  land, 
if  the  railway,  which  was  still  un- 
finished, was  not  completed  by  a 
given  time.  There  was  some 
question  whether  later  acts  did 
not  control  the  operation  of  this 
clause,  but  the  company  had  been 
advised  by  counsel  that  they  did 
not.  This  opinion  was  not  com- 
municated to  the  Plaintiff,  nor  was 
he  informed  of  there  being  any 
question  whether  the  title  was  de- 
feasible. The  secretary  handed 
him  a  complete  bound-up  copy  of 
the  acts  relating  to  the  company, 
which  he  there  and  then  cursorily 
looked  at,  but  did  not  notice  the 
act  containing  the  divesting  clause. 
He  proposed  to  return  and  look  at 
the  acts  more  carefully,  but  the 
secretary  gave  him  another  bound- 
up  copy  of  the  acts  to  take  away, 
and  he  therefore  made  no  further 
examination  of  the  set  first  shown 
him.  The  copy  he  took  away 
did  not  contain  the  act  in  question. 
The  Plaintiff  some  days  afterwards 
made,  through  the  secretary,  a 
proposal  to  purchase  shares,  which 
was  accepted  by  the  directors,  and 
the  purchase  was  duly  completed. 
After  this  the  Plaintiff  discovered 
the  imperfection  of  the  title. 


Held,  that  the  showing  to  the 
Plaintiff  these  reports  and  grants 
amounted  to  a  representation  that 
the  title  of  the  company  to  the  land 
was  indefeasible,  and  that  having 
regard  to  these  representations, 
and  to  the  omission  of  the  divesting 
act  from  the  set  which  Plaintiff 
took  away,  he  was  not  to  be  con- 
sidered as  furnished  with  sufficient 
means  of  discovering  the  truth. 

Held  also,  that  the  purchase 
being  a  purchase  from  the  direc- 
tors, and  the  secretary  being  the 
agent  of  the  directors  in  the  matter 
of  the  sale,  the  company  were 
liable  for  the  misrepresentations, 
and  that  the  Plaintiff  was  entitled 
to  have  the  contract  rescinded. 

Heldf  that  such  right  was  not 
lost  by  the  fact  that  the  Plaintiff, 
before  the  bill  was  filed,  rested  his 
right  to  rescind  solely  upon  ano- 
ther ground,  upon  which  the  Court 
did  not  decide  in  his  favor. 

The  reports  shown  to  the  Plain- 
tiff stated  the  monthly  traffic  re- 
turns from  the  completed  part  of 
the  line  to  exceed  the  expenditure. 
This  was  true  at  the  time  of  the 
report,  but  since  that  time  the  ex- 
penditure had  almost  always  ex- 
ceeded the  returns.  This  fact  was 
not  mentioned  to  the  Plaintiff. 
Whether  this  suppression  would 
not  have  entitled  him  to  relief, 
qutere,  Conybeare  v.  The  New 
Brunsnfick  and  Canada  Railway 
and  Land  Company,         Page  578 

MISTAKE. 
See  Settlement,  2. 
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MISTAKEN  REPRESENTA- 
TION. 

See  Surety. 

MORTGAGE. 
A  mortgagee  in  fee,  who  had  been 
in  possession  for  more  than  twenty 
years^  died  in  1805,  leaving  a  will, 
by  which  he  devised  the  property 
to  S.  R.,  his  eldest  son  in  tail, 
with  divers  remainders  over^  and 
appointed  him  his  executor  and 
residuary  legatee.  In  1812,  the 
person  claiming  under  the  will  of 
the  mortgagor  filed  a  bill  against 
S,  R,  to  redeem,  and  the  suit  was 
compromised  in  181 4  on  the  terms 
of  S.  R,  paying  a  sum  for  the 
equity  of  redemption,  which  was 
accordingly  conveyed  to  him.  He 
afterwards  died  without  issue,  and 
without  having  done  any  act  to 
bar  the  entail  created  by  his  fa- 
ther*s  will.  Held,  that  his  heir 
at  law  was  entitled  to  the  equit- 
able fee,  and  that  the  remainder- 
men under  his  father's  will  had 
no  title  in  equity.  Pendleton  v. 
Rooth.  Page  81 

See  Building  Society. 

Husband  and  Wife. 

Ship. 

MORTMAIN  ACT. 
In  1851  a  lady  of  large  property 
granted  by  deed,  in  manner  pre- 
scribed by  9  Geo,  2,  c.  36^  two 
acres  of  land,  of  the  yearly  value 
of  about  3/.,  to  trustees  upon  trust 
to  permit  a  church,  parsonage  and 
school  to  be  built  thereon,  with 
power  for  the  persons  who  should 


provide  funds,  to  make  regulations 
as  to  the  use  of  the  land  for  those 
purposes.  She  did  this  with  the 
intention  of  leaving  money  by  will 
for  those  purposes.  She  died  in 
1857,  leaving  a  will,  by  which  she 
gave  large  legacies  for  the  building 
and  endowment  of  the  church  and 
school.  The  deed  remained  in 
her  possession  till  a  short  time 
before  her  death,  and  there  was 
some  evidence  to  show  that  during 
her  life  she  retained  the  use  of  the 
land. 

Heldf  on  the  construction  of  the 
deed,  that  there  was  not  any  re- 
sulting trust  for  the  grantor  until 
the  church  was  built,  and  that  the 
deed  therefore  was  not  upon  the 
face  of  it  void  under  9  Geo.  2,  c. 
86,  as  containing  a  reservation  for 
the  benefit  of  the  grantor. 

Heldy  that  a  grantor's  retaining 
such  a  deed  in  his  possession,  and 
continuing  in  the  occupation  of 
the  land,  are  not  conclusive  evi- 
dence of  the  existence  of  an  agree- 
ment or  understanding  between 
him  and  the  trustees,  that  he  shall 
retain  the  benefit  of  the  land  for 
his  life,  but  only  evidence  to  which 
more  or  less  weight  is  to  be  at- 
tached according  to  the  circum- 
stances of  the  case ;  and  that  under 
all  the  circumstances  of  the  present 
case,  and  having  regard  to  the  op- 
posing evidence,  those  facts  were 
insufficient  to  establish  the  exist- 
ence of  such  agreement  or  under- 
standing, and  that  the  deed  there- 
fore was  not  invalid  under  9  Geo, 
2f  c.  86,  on  the  ground  of  a  secret 
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trust  for  the  benefit  of  the  grantor. 
Held  accordingly,  that  the  deed 
was  valid,  and  that  gifts  of  the 
legacies  had  not  failed. 

Semble,  that  if  the  grant  had 
been  invalid  under  9  Geo.  2,  c.  36, 
it  would  nevertheless  have  been 
supported  by  48  Geo,  3,  c.  108, 
and  4  &  5  Vkt.  c.  88. 

Semble,  that  under  those  acts  it 
is  not  necessary  that  a  grantor 
should  part  with  his  whole  interest 
in  the  land. 

A  decree  having  been  made  de- 
claring the  deed  and  legacies  void, 
and  directing  the  usual  accounts 
of  the  real  and  personal  estate  of 
the  testatrix,  a  defendant,  who  was 
one  of  the  trustees  of  the  deed, 
and  one  of  the  executors,  appealed 
from  so  much  of  the  decree  as  de- 
clared the  deed  and  the  charitable 
legacies  void.  Held,  that  the 
Plaintiff  was  not  entitled  to  begin. 
Fisher  v.  Brierly.  Page  643 

MOTION. 

See  Inspection. 


NOTICE. 

See  Joint  Stock  Company,  ; 


PAROL  EVIDENCE. 

See  Will,  5. 

PARTIES. 
See  Pleading. 


PARTNERSHIP. 
See  Lien. 

PATENT. 
Where  a  petition  to  have  the  great 
seal  affixed  to  a  patent  had  been 
filed,  and  the  respondents  served 
with  notice  two  months  before 
the  first  day  of  Michaelmas  term, 
for  which  day  the  petition  was 
answered,  and  the  respondents 
only  filed  affidavits  on  the  morn- 
ing of  that  day  :  Held^  that  they 
could  not  be  read,  and  the  patent 
was  ordered  to  be  sealed.  Re 
M'KearCs  Patent.  Page  2 

PENSION. 
See  East  India  Company. 

PERPETUITY. 

See  Thellusson  Act. 

PETITIONING  CREDITOR. 

See  Joint  Stock  Company,  1. 

PLEADING. 

New  trustees  had  been  appointed 
under  a  power  in  a  settlement,  but 
no  assignment  or  transfer  had 
been  made  to  them  of  the  trust 
fund,  which  consisted  of  monies 
paid  into  Court  in  a  suit.  Held, 
on  a  motion  for  decree  in  a  suit 
for  the  execution  of  the  trusts  of 
the  settlement,  that  the  new  trus- 
tees ought  to  have  been  made 
Defendants,  and  an  objection  for 
want  of  parties  having  been  taken 
by  affidavit,  no  answer  having 
been  required  to  the  bill  :  Held, 
that  the  Plaintiff  had  been  pro- 
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perly  ordered  to  pay  the  costs  of 
the  day.     Nelson  v.  Seaman, 

Page  368 

POWER. 

1.  A  settlement  contained  a  power 
which  was  to  be  executed  by  A,, 
with  the  consent  of  B.,  "such  con- 
sent to  be  signified  by  some  deed 
to  be  executed  by  him,  and  not 
otherwise/'  to  release  certain  es- 
tates from  charges  in  favour  of 
the  younger  children  of  A,,  and 
substitute  others  in  their  stead. 
The  donee  of  the  power  executed 
it  by  deed,  which  was  not,  how- 
ever, executed  by  B.  till  nine 
months  aAer  its  execution  by  A,, 
but  evidence  was  produced  that  a 
draft  of  the  deed,  purporting  to 
be  an  execution  of  the  power  by 
A,,  had  been  shown  to  B,  before 
it  was  executed  by  A.,  and  that 
B.  had  then  given  his  parol  consent 
thereto.  Held,  that  the  power  had 
been  validly  executed.  Offen  v. 
Harman,  253 

2,  In  181d,  a  married  woman  who 
was  entitled  for  life  to  certain  es- 
tates, including  the  Z.  estate,  with 
a  power  of  appointing  them  aAer 
her  death  to  all  or  any  of  her 
children,  appointed  them  to  her 
eldest  son  in  fee.  This  appoint- 
ment was  made  upon  a  bargain  be- 
tween the  husband  and  wife  and  the 
eldest  son,  that  the  estates  should 
be  settled,  subject  to  the  wife's  life 
estate,  to  the  use  that  the  husband 
should  receive  a  rent-charge  for 
his  life,  and  subject  thereto  to  the 
use  of  all  or  any  of  the  children  of 


the  marriage  as  the  husband  and 
wife  should  jointly  appoint,  or  as 
the  wife,  if  she  survived,  should 
b}^  deed  or  will  appoint  ;  and  the 
estates  were  so  settled  accordingly. 
In  1820,  the  husband  and  wife 
made  a  joint  appointment,  by 
which  they  gave  the  L.  estate  to 
the  eldest  son,  and  they  made  slight 
variations  of  these  dispositions  in 
1826,  reserving  on  each  occasion 
a  power  of  revocation  and  new  ap- 
pointment to  them  jointly,  and  to 
the  wife  if  surviving.  In  18:27, 
the  husband  died.  In  1829,  the 
widow,  in  exercise  of  all  powers 
vested  in  her,  made  some  slight 
variations  of  the  dispositions  made 
by  the  deeds  of  1820  and  1826, 
and  subject  thereto,  confirmed  the 
dispositions  of  those  deeds. 

Held,  that  although  the  appoint- 
ment of  1813  was  invalid  as  being 
made  on  a  bargain  for  the  benefit  of 
the  husband,  and  the  appointments 
of  1820  and  1826  were  therefore 
invalid,  as  made  under  a  power 
which  was  ill  created,  the  original 
power  of  the  wife  was  well  exer- 
cised by  the  appointment  of  1829, 
and  that  the  title  of  the  eldest  son 
to  the  L.  estate  was  good.  Carver 
V.  Richards.  Page  548 

PRACTICE. 

The  rule,  that  when  two  suits  are 
instituted  for  the  administration  of 
the  same  estate  that  shall  be  pro- 
secuted in  which  the  earlier  decree 
has  been  obtained,  does  not  apply 
where  it  has  not  been  obtained 
fairly  ;  and  the  Court  held  this  to 
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have  been  the  case  where,  on  the 
same  day  of  which  notice  had  been 
given  to  an  executor  to  appear  to 
an  administration  summons,  he  ap- 
peared of  his  own  accord  at  an 
earlier  hour  in  the  chambers  of 
another  judge,  and  consented  to  a 
decree  on  a  summons  then  and  not 
previously  applied  for  by  another 
plaintiff.     Harris  v.  Gandy. 

Page  13 
See  Enrolment. 

Jury. 

Mortmain  Act. 

Pleading. 

PREFERENCE  SHARES, 
.^ee  Injunction. 

PRINCIPAL  AND  SURETY. 
See  Bill  op  Exchange,  1. 
Surety. 

PUBLIC  COMPANY. 

See  Contributory. 
Illegal  Dealing. 
Lands  Clauses  Act. 
Misrepresentation,  %• 


RAILWAY  COMPANY. 

5ee  Lands  Clauses  Act. 

REAL  ESTATE. 
See  Will,  1. 

RE-EXCHANGE. 

See  Bill  of  Exchange,  %, 

RELATION. 
See  Power,  1. 

RELEASE. 
See  Power,  1. 


REMAINDER. 

See  Legacy,  2. 

REPAIRS. 

See  Ship. 

REPRESENTATION. 

i^ee  Covenant. 
Settlement,  1. 

REPUGNANCY. 

5ee  Thellusson  Act. 

RESCINDING. 

See  Misrepresentation,  2. 

RESIDUE. 
See  Ademption. 

RETIRING  PENSION. 
See  East  India  Company. 

REVIEW. 
See  Bill  of  Review. 

RIGHT  TO  BEGIN. 

See  Mortmain  Act. 


SCOTCH  ORDER. 

See  Enrolment. 

SCOTLAND. 

5ee  Jurisdiction. 

SEPARATE  USE. 

See  Husband  and  Wife. 

Settlement,  2. 

SESSION  (COURT  OF). 
See  Enrolment. 
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SETTLEMENT. 

1 .  A  father^  prior  to  the  marriage  of 
iiis  daughter,  in  a  correspondence 
with  her  intended  husband,  stated 
that  all  his  property  would  be 
equally  divided  amongst  his  chil- 
dren at  his  decease ;  but  in  a  settle- 
ment executed  prior  to  the  mar- 
riage there  was  no  expression  of 
any  such  intention.  Held,  that  all 
that  was  intended  to  be  binding  on 
the  father  was  embodied  in  the 
settlement.     Loxley  v.  Heath, 

Page  489 

2.  By  a  post-nuptial  settlement  a  wife 
settled  savings  of  her  separate  es- 
tate upon  trusts  for  herself  and 
her  husband  successively  for  life, 
with  remainder  to  their  two  sons, 
with  a  proviso  that  in  the  event  of 
the  death  of  either  under  twenty- 
five  without  issue,  his  share  should 
go  to  the  survivor.  There  was 
a  proviso  that  the  husband  or 
wife  should  be  at  liberty  to  add 
any  part  of  the  dividends  to  the 
sum  invested,  and  that  the  sum  to 
be  so  added  should  be  subject  to 
the  like  trusts  as  the  original  fund. 
The  wife  invested  in  the  names  of 
the  trustees,  but  without  commu- 
nicating the  fact  to  them^  various 
sums,  arising  partly  from  accumu- 
lations of  the  dividends  and  partly 
from  funds  derived  from  other 
sources;  and  after  the  death  of 
the  husband,  and  of  both  of  the 
sons,  without  issue,  the  executor 
of  the  survivor  of  the  sons  insti- 
tuted a  suit  to  have  the  trusts  of 
the  settlement  executed.  Held, 
that  it  was  not  a  sufficient  defence 


on  the  part  of  the  settlor  as  to  the 
additions  to  the  fund  that  she  had 
invested  them  under  a  misappre- 
hension as  to  the  effect  of  the 
settlement,  and  held  that  all  the 
additions  were  subject  to  the  trusts 
of  it;  and  there  not  appearing 
sufficient  probability  of  her  esta- 
blishing in  a  cross  suit  a  case  of 
mistake,  the  Court  refused  to  give 
an  opportunity  to  institute  such  a 
suit.     Muggeridge  v.  Stanton. 

Page  107 

SHIFTING  CLAUSE. 
See  Will,  7. 

SHIP. 

5.  4'  Co,  were  owners  of  seven- 
eighths  of  an  American  vessel,  and 
ship's  husbands.  T,  was  the  owner 
of  the  remaining  eighth,  and  was 
captain  of  the  vessel,  which  was 
despatched  on  a  voyage  to  Liver- 
pool, Before  the  voyage,  S,  ^ 
Co,  spent  a  large  sum  in  repairs, 
and  for  the  purpose,  as  was  alleged, 
of  taking  up  bills  which  they  had 
accepted  on  account  of  the  repairs, 
they  borrowed  a  sum  of  money 
from  the  Plaintiffs,  and  assigned 
the  freight  to  them  by  way  of  se- 
curity. On  the  arrival  of  the 
vessel  in  Liverpool,  the  Plaintiffs 
obtained  an  injunction  to  prevent 
T,  from  receiving  the  freight. 
Seld,  on  appeal,  that  a  part  owner 
who  is  ship's  husband  has  not  the 
right  as  against  other  part  owners 
of  making  an  assignment  of  the 
whole  freight  to  secure  monies 
advanced   to  him,  that  the  legal 
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right  to  receive  the  freight  was 
in  the  captain,  and  that  in  the 
absence  of  any  sufficient  allega- 
tion and  proof  that  he  was  about 
to  misapply  it,  the  injunction  ought 
not  to  have  been  granted.  Guion 
V.  Trask.  Page  373 

SHOWING  CAUSE. 
See  Bankrupt,  1. 

SPECIFIC  PERFORMANCE. 
See  Jury. 

Vendor  and  Purchaser. 

STATUTE  OF  LIMITATIONS. 

See  Limitations. 
Mortgage. 

SURETY. 
Upon  the  eve  of  a  sale  by  the  sheriff, 
a  surety  gave  a  written  guarantee 
for  payment  of  the  judgment  debts 
by  instalments,  in  consideration  of 
the  judgment  creditors  consenting 
to  postpone  the  sale  under  the 
execution.  It  turned  out  that  the 
consent  of  another  person  was  ne- 
cessary in  order  to  prevent  the 
sale,  and  in  consequence  the  sale 
took  place.  The  surety  gave  no- 
tice that  the  consideration  having 
failed,  the  guarantee  was  at  an 
end.  It  appeared  that  represen- 
tations were  made  on  behalf  of  the 
judgment  creditors  when  they  took 
the  guarantee  that  they  had  power 
to  stop  the  sale,  and  that  it  would 
be  stopped :  Held,  that  the  surety 
was  entitled  to  have  the  guarantee 
delivered  up  to  be  cancelled. 
Cooper  V.  Joel.  240 

See  Bill  of  Exchamoe,  1 . 
Vol.  I. 


SURRENDER. 
See  Covenant. 


TAXATION. 

See  Costs. 

THELLUSSON  ACT. 

A  contingent  liability  under  a  cove« 
nant  executed  but  not  broken  by 
a  testator  is  a  debt  within  the 
meaning  of  the  provision  for  pay- 
ment of  debts  excepted  from  the 
operation  of  the  Theliuson  Act. 

A  testator  bequeathed  shares  in  a 
newspaper  to  his  wife,  with  a  pro- 
viso that  if  they  should  be  sold, 
the  purchase-money  should  be 
placed  in  the  funds,  and  that  she 
should  have  the  interest  for  her 
life ;  but  should  she  not  sell  the 
shares,  then  whatsoever  sum  might 
annually  accrue  from  them  above 
200/.  was  to  be  reserved  as  a  kind 
of  sinking  fund  for  the  protection 
of  the  shares ;  Held,  that  a  large 
fund  which  had  arisen  from  the 
income  beyond  200/.  a  year,  and 
which  was  not  required  for  the 
protection  of  the  shares,  formed 
capital,  and  that  the  widow  was 
entitled  only  to  a  life  interest 
therein.     Varlo  v.  Faden, 

Page  211 

TIME. 
See  Lien. 
Patent. 

TITHE. 
See  Agreement. 


ZZ 
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TRANSFER. 

See  Contributory. 

TRUST. 
A  testator  bequeathed  2|500/.  to  his 
trustees  and  executors,  to  be  laid 
out  by  them  with  the  concurrence 
of  the  persons  described  in  the 
will  as  the  trustees  of  Shakspeare^s 
house,  in  forming  a  museum  at 
Shakspeare's  house,  and  for  such 
other  purposes  as  the  trustees  of 
the  will  in  their  discretion  should 
think  fit,  for  the  purpose  of  giving 
effect  to  his  wishes ;  and  he  also 
gave  a  rent-charge  for  the  support 
of  a  custodian.  Shakspeare's  house 
had  been  purchased  by  means  of 
the  contributions  of  numerous 
subscribers,  and  the  testator  had 
by  deed  vested  a  sum  of  money  in 
trustees  for  the  purpose  of  pre- 
serving the  house  from  decay. 
Held,  that  the  gifts  in  the  will 
could  not  be  supported  either  as 
charitable^  or  for  the  benefit  of 
private  persons.  Thomson  v. 
Shakespear.  Page  399 

See  Deed. 

Limitations. 

Mortmain  Act. 

TRUSTEE. 

See  Investment. 
Pleading. 
Will,  7. 

TWO  SUITS. 
See  Jurisdiction. 


VENDOR  AND  PURCHASER. 

1.  The  assignees  of  an  insolvent  put 
up  for  sale  an  estate,  which  had 
been  impressed  with  the  character 
of  personalty,  and  which,  if  it  re- 
tained that  character,  belonged 
absolutely  to  the  insolvent.  A 
purchaser,  upon  investigation  of 
the  title,  discovered  that  there  was 
good  reason  to  contend  that  a  prior 
owner  had  elected  to  take  the 
estate  as  realty,  in  which  case  the 
fee  belonged  to  the  heir  of  the 
insolvent's  late  wife,  the  insolvent 
himself  being  only  tenant  by  the 
curtesy.  The  purchaser,  after 
some  correspondence,  in  which  he 
required  the  concurrence  of  the 
heir,  abruptly  gave  notice  to  de- 
termine the  contract,  and  imme- 
diately afterwards  bought  up  the 
title  of  the  heir.  Held,  that  he 
could  not  avail  himself  of  this 
purchase  to  defeat  his  contract, 
but  that  he  had  thereby  removed 
the  objections  to  the  title,  and 
specific  performance  was  decreed 
against  him,  allowing  him  the  ex- 
penses of  his  purchase  from  the 
heir, 

Sembht  a  vendor  who  honk  fide 
puts  up  a  property  for  sale,  be- 
lieving himself  absolute  owner, 
when  he  has  in  fact  only  a  partial 
interest,  is  entitled  to  enforce  the 
contract  if  he  can  perfect  the  title. 

If  a  purchaser  is  entitled  at  all 
to  insist  that  the  vendor's  having 
only  a  partial  interest  makes  the 
contract  void,  he  roust  insist  upon 
the  objection  at  once,  and  cannot 
avail   himself  of  it  af\er   having 
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treated  the  contract  as  good  and 
required  the  concurrence  of  the 
persons  who  can  complete  the 
title. 

R,'s  wife  was  owner  of  a  re- 
mainder in  fee,  and  had  issue  by 
R,  R.  took  the  benefit  of  the 
Insolvent  Act  in  1850,  and  a  vest- 
ing order  was  made.  The  re- 
mainder came  into  possession  in 
1853.  In  1854,/?.  and  his  wife 
made  an  equitable  mortgage  of  the 
estate  to  C,  who  had  notice  of 
the  insolvency.  In  1855  the  wife 
died,  and  R,  became  tenant  by  the 
curtesy.  No  further  proceedings 
having  been  taken  to  perfect  the 
title  of  the  assignees  :  Held,  in  a 
suit  by  the  assignees  for  specific 
performance,  that  the  question 
whether  C,  had  not  a  valid  charge 
on  the  estate  by  the  curtesy  was 
sufficiently  doubtful  to  entitle  the 
purchaser  to  require  C.'s  concur- 
rence, although  a  decree  for  a 
conveyance  to  the  assignees  had 
been  made  in  another  suit,  to 
which  C.  was  a  party,  in  which, 
however,  this  point  did  not  appear 
to  have  been  distinctly  put  in  issue. 
Murrell  v.  Goodyear.  Page  432 
2  In  a  vendor's  suit  for  specific  per- 
formance the  abstract  showed  a 
seisin  in  fee  in  B,  in  1798,  and  a 
devolution  of  the  title  both  legal 
and  equitable  from  him  to  the 
Plaintiff,  and  uninterrupted  enjoy- 
ment thereunder.  In  one  of  the 
deeds  abstracted,  dated  in  1815, 
there  was,  however,  a  recital  of 
seisin  in  ^.  in  1779,  and  that 
by  mesne   conveyances   the   pre- 


mises came  to  B.  The  deeds  re- 
cited were  missing,  but  affidavits 
were  produced  verifying  extracts 
from  the  account  books  of  de- 
ceased solicitors  who  had  been 
concerned  in  framing  the  recited 
deeds,  in  which  charges  were  made 
for  preparing  those  deeds  and  for 
attending  to  witness  their  execu- 
tion. Heldf  that  the  recital  coupled 
with  the  extracts  was  good  se- 
condary evidence  of  the  execution 
and  contents  of  the  missing  deeds. 
The  abstracted  deed  of  1815 
also  contained  recitals  of  deeds 
purporting  to  be  mortgages  of  the 
premises  in  question  by  B,,  and 
subsequent  reconveyances  to  him 
by  the  mortgagees.  These  deeds 
were  also  missing,  but  were  ab- 
stracted in  an  abstract  produced 
to  the  purchaser,  which  had  been 
made  out  and  examined  by  a  con- 
veyancer in  1815,  and  from  which 
the  recitals  in  the  deed  of  1815 
had  been  prepared.  Held,  that 
the  abstract  of  1815  was  sufficient 
secondary  evidence  of  the  execu- 
tion and  contents  of  the  missing 
deeds.     MouUon  v.  Edmonds. 

Page  246 

VOID  CONTRACT. 

See  Surety. 


WIFE. 
See  Husband  and  Wifk. 
Settlement,  2. 

WILD'S  CASE. 
See  Will,  4. 
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WILL. 

1.  A  testator  gave  all  his  real  es- 
tate, situatp  as  described  in  his 
will,  to  trustees,  to  have  and  to 
hold  to  them  and  the  survivor  of 
them  for  ever,  or  otherwise,  ac- 
cording to  the  several  and  respec- 
tive natures  and  tenures  thereof 
on  certain  trusts:  Heidf  that  the 
leasehold  as  well  as  the  freehold 
property  of  the  testator  at  the 
place  mentioned  passed. 

One  of  the  next  of  kin  of  a  testa- 
tor instituted  a  suit  for  the  adminis- 
tration of  his  estate,  and  obtained 
a  decree  directing  inquiries  whe- 
ther the  testator  died  seised  of  any 
freehold  estate,  and,  if  necessary, 
who  was  his  heir-at-law.  The 
heir-at-law,  on  being  served  with 
notice  of  the  decree,  came  in  and 
proved  her  pedigree:  Ileldf  that 
she  was  entitled  to  her  general 
costs  of  so  doing.  Swift  v.  Swi/L 
Page  160 

2.  A  testator  by  his  will  gave  a 
moiety  of  his  residuary  estate,  as 
well  real  as  personal,  upon  trust  to 
pay  the  income  equally  amongst 
all  his  children  who  should  be  liv- 
ing when  his  youngest  child  at- 
tained twenty-orie  years,  for  their 
respective  lives  ;  and  after  the 
death  of  any  of  them,  upon  trust 
as  to  an  equal  portion  of  the 
moiety,  proportionate  to  the  num- 
ber of  his  children  then  living,  for 
the  use  of  the  issue  of  such  child 
or  children  so  dying  absolutely  for 
ever:  Held — 

1 .  That  the  word  "  issue  "  in- 


cluded only  children  of  the  tes- 
tator's children,  to  the  exclusion 
of  their  more  remote  descend- 
ants :  and — 

2.  That,  pursuant  to  the  in- 
tent of  the  gift,  and  by  analogy 
to  dispositions  operating  under 
the  Statute  of  Uses,  or  of  dis- 
positions operating  under  wills, 
as  distinguished   from  convey- 
ances operating  at  common  law, 
the  children  of  a  child  who  died 
after  the  youngest  child  of  the 
testator  attained  twenty-one  took 
as  joint  tenants  the  proportion- 
ate share  of  the  deceased  child, 
although   their  respective  inte- 
rests in  the  proportionate  part  , 
vested  in  them  at  different  times 
as  they  respectively  came  into 
esse.     McGregor  v.  McGregor, 
Page  63 
3.  A  testator  bequeathed  his  residu- 
ary estate  upon  trust  to  pay  the 
dividends  to  his  cousin  for  life: 
and  as  to  the  principal  from  and 
after  her  decease,  in  trust  for  all 
her  children  who  should  be  living 
at  her  decease,  and  the  issue  of 
such  of  them  as  should  then  be 
dead  leaving  issue,  as  tenants  in 
common ;    but  the   issue,  if  more 
than  one,  of  any  deceased  child  to 
take  as  a  class  as  if  by  representa- 
tion, and  not  as  individuals.    Ihld 
by    Lord    Justice    Knight    Bruce 
(Lord  Justice   Turner  doubting), 
that  the  issue  of  a  child  who  died 
in  the  cousin's  lifetime  were  a  class 
to   be  ascertained  at  her  death  ; 
and  held  by  Lord  Justice  Turner 
that  the  class,  however  ascertained. 


INDEX  TO  THE  PRINCIPAL  MATTERS. 


693 


were   to   take   as   joint    tenants. 
Penny  v.  Clarke.  Page  425 

4.  The  rule  in  Wild's  Case,  6  Rep. 
17,  is  not  applicable  to  personal 
estate. 

Personalty  was  bequeathed  to 
the  testator's  daughter  during  her 
life,  and  at  her  death  to  her 
daughter  and  to  the  granddaugh- 
ter's children,  but  if  they  should 
die  without  issue,  then  over.  The 
granddaughter  was  unmarried  at 
the  dates  of  the  will  and  of  the 
testator's  death,  and  had  no  child 
till  after  the  death  of  the  testator's 
daughter  :  Held,  that  the  grand- 
daughter took  a  life  interest  in  (he 
subject  matter  of  the  bequest, 
with  remainder  to  her  children. 
Audsley  v.  Horn.  226 

5.  A  testator  bequeathed  4,000/.  in 
trust  for  his  brother  for  life,  and 
after  his  decease  upon  trust  to  pay 
or  divide  the  principal  sum  unto 
or  equally  between  the  child  or 
children  of  the  brother  living  at 
his  decease  except  Thomas  (his 
eldest  son),  and  the  issue  then  liv- 
ing of  any  (except  the  said  Tho^ 
mas)  then  dead,  such  issue  taking 
their  parent's  share  only.  It  was 
shown  by  parol  evidence,  that  Tho- 
mas was  the  youngest  son  of  the 
testator's  brother  at  his  decease ; 
and  that,  to  the  testator's  know- 
ledge when  he  made  his  will,  the 
eldest  son  of  his  brother  was  pos- 
sessed of  a  large  fortune,  while 
the  youngest  and  other  children 
were  unprovided  for.  I£eld,  that 
the  eldest  son,  and  not  T/iomas, 
was  the  son  intended  to  be  ex- 


cepted. Hodgson  v.  Clarke,  p.  894 
6.  A  British  subject  domiciled  in 
Russia  made  a  will  in  the  Russian 
language  and  in  Russian  form, 
commencing  with  the  statement 
that  he  thereby  disposed  o£  his 
property.  He  then  directed  a 
sale  of  his  landed  estates  in  Russia, 
which  he  specified,  and  proceeded 
to  make  a  disposition  of  "  the 
money  proceeds  of  all  the  above, 
as  also  the  whole  of  my  capital 
which  shall  remain  with  roe  after 
my  death  in  ready  money,  and  in 
bank  billets,  belonging  to  me." 
He  then  closed  his  will  with  the 
statement  that  as  all  his  property 
was  entirely  his  own,  and  acquired 
by  himself,  nobody  had  a  right  to 
interfere  with  or  contest  his  dis- 
positions or  those  of  his  executors. 
It  was  proved  that  "  bank  billets*' 
were  a  particular  kind  of  Russian 
negotiable  securities.  At  the  time 
of  the  testator's  death,  he  had, 
beside  his  Russian  property,  a 
large  sum  in  the  English  funds. 
Held,  that  the  words  "  in  ready 
money  and  in  bank  billets  "  were 
not  merely  words  of  defective 
enumeration,  but  a  description 
comprising  the  whole  subject  of 
the  gift— that  the  description  of 
the  gift  being  clear  and  unambigu- 
ous, the  Brst  and  last  clauses  of 
the  will  were  not  sufficient  to  ex- 
tend the  meaning  of  that  descrip- 
tion, and  that  the  testator's  pro- 
perty in  the  English  funds  was 
undisposed  of.     fVylie  v.  fVylie. 

410 
7.  Estate  T.  stood  limited  to  E.  T. 
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for  life,  remainder  to  his  first  and 
other  sons  successively  in  tail. 
He  had  two  sons,  E.  H,  T,  and 
R,  C,  T.,  and  a  daughter,  Mrs.  L, 
A  testator  who  knew  these  circum- 
stances devised  the  L.  estate  to 
M.  A.  T.  for  life,  remainder  to  E, 
T.  for  life  ;  remainder  to  R.  C.  T. 
for  life,  remainder  to  trustees  to 
preserve,  remainders  to  his  first 
and  other  sons  successively  in 
tail;  remainder  to  E.  H,  T,  for 
life ;  remainder  to  trustees  to  pre- 
serve contingent  remainders  in  the 
usual  form;  remainder  to  his 
second,  third  and  other  sons  suc- 
cessively in  tail  male ;  remainder 
to  Mrs.  L.  for  life,  with  divers  re- 
mainders over.  The  will  contain- 
ed a  proviso  that  if  any  person 
thereby  made  tenant  for  life  or  in 
tail  should  become  seised  of  the 
7\  estate,  the  limitations  made  by 
the  will  in  his,  her  or  their  favor 
should  determine  as  if  he,  she  or 
they  were  dead,  and  the  estate 
should  go  over  to  the  person  next 
entitled  in  remainder.  R.  C.  T. 
died  unmarried  almost  immediately 
after  the  testator.  Afterwards 
E.  T.  died,  and  E.  H.  T.  there- 
upon came  into  possession  of  the 
T.  estate.  M.  A.  T.  next  died, 
and  at  her  death  E.  H.  T.  had 
only  one  son,  but  afterwards  had  a 
second  son,  R.  B.  7\  M.  A.  T. 
was  the  heiress-at-law  of  the  tes- 
tator, and  left  a  will  giving  all  her 
property  real  and  personal  to 
Mrs.  L. 

Held,  that  although,  having  re- 
gard to  the  way  in  which  the  T, 


estate  was  settled,  the  shifting 
clause,  if  it  applied  to  £.  H.  T., 
made  it  impossible  for  him  in  any 
event  to  retain  any  interest  in  the 
L.  estate,  except  by  means  of  an 
alienation  of  the  2\  estate  in  his 
father's  lifetime ;  this,  though 
aided  to  some  extent  by  expres- 
sions in  other  parts  of  the  wil],  was 
not  a  sufHcient  reason  for  holding 
the  shifting  clause  not  to  apply  to 
him. 

Held  also,  that  on  the  determi- 
nation of  the  life  estate  of  E.  H,  T, 
under  the  shifting  clause,  the  estate 
did  not  go  over  to  the  next  person 
beneficially  entitled,  but  to  the 
trustees  to  preserve. 

ffeld,  that  the  trust  in  favor  of 
£.  //.  T.  was  determined  as  well 
as  his  legal  life  estate,  and  that  the 
trustees  held  the  rents  accrued 
after  the  birth  o£R.  B.  T.  in  trust 
for  R.  B.  T. 

Held,  that  the  rents  accrued  be- 
tween the  determination  of  E,  S, 
T.*s  interest  and  tlie  birth  of  R. 
B,  T,  were  held  in  trust  for  Mrs. 
L. 

Per  the  Lord  Justice  Turner : 
The  beneficial  interest  in  the  estate 
of  the  trustees  to  preserve  follow- 
ed the  limitations  of  the  will,  and 
upon  the  determination  of  E,  JET. 
TJ's  beneficial  interest  there  was 
no  resulting  trust  for  the  heiress, 
and  Mrs.  L.  was  entitled  to  the 
last-mentioned  rents  directly,  and 
not  through  the  heiress.  Turton 
V.  Lamharde,  Page  495 

8.  Under  a  testamentary  gift  to  B, 
**  and  his  children  in  succession," 
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held,  upon  the  construction  of  the 
whole  will,  that  B,  took  an  estate 
tail  in  the  freeholds,  and  an  abso- 
lute interest  in  the  leaseholds  and 
general  personal  estate. 

Debts  due  to  the  testator  in 
respect  of  collieries  belonging  to 
him  in  the  county  of  N,f  held  to 
pass  under  a  devise  of  all  land  and 
property  belonging  to  him  in  the 
county  of  N,  Tlie  Earl  of  Tyrone 
V.  The  Marquis  of  Waterford, 

Page  613 


See  Ademption. 
Legacy. 
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WINDING  UP. 
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Joint  Stock  Company. 
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